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Decided  at  Pbitdletov,  Jnly  20,  18O0w 
MAXWELL   V.   BOLLES. 

[41  Pac.  6C1.] 

1.  £sBOB  CunF.D  BY  SUBSEQUENT  EviDENo*.— EiTor  in  admitting  cvi'Ienct  of 

the  contents  of  an  instrum^int  without  proof  of  ita  loss  or  deatraction  in 
coxed  by  sabsequent  testimony  showing  the  loes. 

2.  ADMissioif  BY  PLEADI508 — Ikcoksmtrst  Detknsbs.— Whcre  a  defendnnt 

denies  the  execution  or  deKvery  of  a  note,  and  in  a  separate  defense  al- 
leges that  the  same  note  was  made  with  a  fraudulent  intent,  the  execu- 
tion of  the  note  is  admitted,  for  the  two  statements  are  utterly  incon- 
sistent:  Veasey  v.  Humphreys^  27  Or.  515,  cited  and  approved. 

^  3.  Ceoss-Examination.— The  right  of  cross-examination  is  obviously  an  im- 

^  I)Ortant  one  to  an  opponent,  and  the  practice  should  be  liberal  with  the 

I  purpose  of  eliciting  all  the  facts  in  their  true  light.    So,  on  an  issue  as 

i  to  tlie  consideration  for  a  mortgage,  the  party  attacking  the  instrument 

I  is  clearly  entitled  to  cross-examine  the  mortgagee  on  the  facts  and  the 

circumstances  surrounding  its  execution  and  delivery :  Ah  Doon  v.  Smith 
25  Or.  89,  and  Sayra  t.  AUen,  25  Or.  215,  approved  and  followed. 

4.  Time  When  Attachmeht  Liek  Attaches  to  Chattels.— A  writ  of  at- 
tachment creates  no  lien  on  personal  property  untU  it  is  actually  taken 
into  the  custody  of  the  officer  if  it  is  capable  of  manual  ddivcry;  and 
when  the  property  is  in  several  parcels  so  as  to  require  separate  and  dia- 
tLnct  seizures,  the  lien  as  to  each  attaches  only  as  of  the  time  of  its  actual 
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seiEure,  and  does  not  relate  back  to  the  time  of  the  seizure  of  the  first 
parcel. 

Appeal  from  Union:  Morton  D.  Clifford.  Judge, 

This  is  an  action  by  Isaac  T.  Maxwell  against  J. 
T.  Bolles  to  recover  possession  of  personal  property. 
The  complaint,  in  substance,  alleges  that  on  February 
twelfth,  eighteen  hundred  and  ninety-four,  one  J.  Q. 
Shirley  made,  executed,  and  delivered  to  the  plaintiff 
his  promissory  note  for  the  sum  of  one  thousand  dol- 
lars, due  one  year  after  date,  and,  as  security  for  the 
payment  of  the  same,  gave  him  a  chattel  mortgage  on 
thirty-one  head  of  horses,  of  the  value  of  nine  hundred 
and  sixty  dollars,  which  mortgage  is  conditioned  that 
should  the  mortgaged  property  or  any  part  thereof  be 
**  taken  on  attachment  or  execution,  the  whole  of  the 
principal  and  interest  shall  become  due  and  collecti- 
ble, at  the  option  of  the  mortgagee  or  his  assigns,  and 
it  shall  be  lawful  for  such  person,  his  agents  or  as- 
signs, to  take  immediate  possession  of  said  property, 
and  to  sell  the  same  at  public  sale";  that  said  mort- 
gage was  duly  and  regularly  filed  in  the  office  of  the 
county  clerk  of  Union  County  at  nine  o'clock  a.  m.  of 
the  twelfth  day  of  February,  eighteen  hundred  and 
ninety-four,  and  has  ever  since  been  and  is  still  on  file 
in  said  ofiice;  that  thereafter,  and  on  the  thirteenth  of 
February,  the  defendant,  as  sheriff,  attached  a  portion 
of  said  mortgaged  property  under  a  writ  of  attach- 
ment issued  in  an  action  brought  by  Wright  and  Davis 
Brothers  against  Shirley,  and  ever  since  and  now 
wrongfully  and  unlawfully  withholds  the  possession 
thereof  from  the  plaintiff;  that  by  reason  of  said  at- 
tachment plaintiff  became  and  is  entitled  to  the  imme- 
diate possession  of  said  property  under  the  terms  of 
his  mortgage.     The  answer  siDecifically  denie?,  on  in* 
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!ormat\oii  and   belief,  the  material  allegations  of  the 
complaint,   and    affirmatively   avers   that  on   February 
eleventh,  eigliteen  hundred  and  ninety-four,  there  was 
placed  in  Ms   liands  for  service  two  certain  writs  of 
attachment   issued   out  of  the  Circuit  Court  for  Union 
Ck>unty,  in   actions  therein  pending,  in  which   Wright 
and  Davis  Brothers  were  plaintiffs,  and  Shirley  defend- 
ant, commanding  and  directing  him  to  attach  and  take 
into  his  possession  suflScient  of  the  proi)erty  of  Shir- 
ley to   satisfy   the  amount  named  in  said  writs;   that 
afterwards,  and  on  the  twelfth  day  of  February,  eigh- 
teen hundred  and  ninety-four,  and  before  the  hour  of 
nine  o'clock  a.  m.  of  said  day,  under  and  by  virtue  of 
said  writs,  the  defendant  attached   and  took  into  his 
possession  the  personal  property  in  controversy  in  this 
action,  being  the  same  at  the    time  the  property  of 
Shirley  and  in  his  possession.     And  for  a  further  de- 
fense  he    avers,   on    information    and  belief,  that  the 
promissory    note    and    mortgage  set  out  in  the  com- 
plaint were  both   voluntarily   executed   and  delivered 
by  Shirley  to  plaintiff  without  any  consideration,  and 
for  the  purpose  of  hindering,  delaying,  and  defrauding 
the   creditors  of    Shirley,   and   especially   Wright  and 
Davis  Brothers,  whose  action  was  then  pending,  and 
that  such  note  and  mortgage  were  so  received  and  ac- 
cepted  by   plaintiff.     The    reply   having  put  in   issue 
the  allegations  of  the  answer",  a  trial  was  had,  result- 
ing in   a  verdict  and  judgment  in  favor  of  the  plain- 
tiff, and  defendant  appeals,  assigning  error  in  the  rul- 
ing of    the  trial  court  in  the  admission  of    evidence 
and  in  its  instruction  to  the  jury.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thos.  H.  Crawford, 
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For  respondent  there  was  a  brief  by  Messrs.  J.  M. 
Carroll  and  Rand,  Williams  and  Shinn,  and  an  oral  argu- 
ment by  Mr.  Carroll  and  Mr.  J.  L.  Hand. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  It  is  claimed  that  the  court  erred  in  allowing 
the  plaintiff  to  testify  as  to  the  existence  and  contents 
of  the  alleged  promissory  note  given  him  by  Shirley 
without  first  proving  its  loss  or  destruction.  It  is  a 
rule  of  universal  application  that  the  existence  and 
contents  of  a  written  instrument,  when  material  and 
in  issue,  cannot  be  proved  by  parol  without  first  show- 
ing that  it  is  not  within  the  power  of  the  party  offer- 
ing such  evidence  to  produce  the  writing  itself.  The 
instrument  sought  to  be  proved  is  regarded  necessa- 
rily as  the  primary  or  best  evidence  of  its  own  exist- 
ence and  contents,  and,  if  possible,  must  be  produced. 
This  is  but  an  application  of  the  rule  that  the  best 
evidence  of  a  disputed  fact  must  be  produced  of  which 
the  nature  of  the  case  is  susceptible:  1  Greenleaf  on 
Evidence,  §§  82,  84;  Rice  on  Evidence,  §  146.  But  in 
this  case  the  bill  of  exceptions  shows  that  the  fact  was 
elicited  upon  cross-examination  that  the  note  in  ques- 
tion was  not  in  possession  of  the  plaintiff,  but  had  been 
stolen  from  him  two  or  three  weeks  before  court  con- 
vened; so  that  the  error,  if  any,  in  admitting  evidence 
of  the  contents  of  the  writing  without  first  proving  its 
loss,  was  cured  by  the  subsequent  testimony  of  the  de- 
fendant 

2.  And,  besides,  it  may  well  be  doubted  whether 
the  existence  or  contents  of  the  note  was  really  in 
issue  in  the  case  at  all.  True,  the  defendant  denied 
its  execution  or  delivery  upon  information  and  belief, 
but  in  his  answer  he  affirmatively  admits  the  execu- 
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tloa  of  botli   tbe  note  and  mortgage,  bat  alleges  that 
Ihey  -were    made   and    received  without   consideration, 
and   for   the   purpose  of  hindering,  delaying,  and  de- 
Irauding  the   creditors  of  Shirley,  and  this  admission 
probably    rendered  proof    of    their  execution  and  de- 
livery unnecessary:  Veasey  v.  Humphreys,  27  Or.  515   (41 
Pac  8).     From  the  pleadings  it  will  be  observed  that 
the  plaintiff  claims  title  and  right  to  the  possession  of 
the  horses  described  in  the  complaint   by  virtue  of  a 
chattel  mortgage  thereon  executed  by  Shirley  on  the 
twelfth  day  of  February,  eighteen  hundred  and  ninety- 
four,  which  was  filed  for  record  at  nine  o'clock  in  the 
morning  of  said  day;  while  the  defendant  claims  that 
the  writ  of  attachment  under  which  he  justifies  was 
served  by  taking  the  property  in  question  into  his  cus- 
tody before  the  mortgage  was  filed,  and  that  the  note 
and  mortgage  were  given  and  received  for  the  purpose 
of  hindering,   delaying,  and  defrauding  creditors,  and 
especially  the   said  Wright  and    Davis  Brothers;    the 
real    questions    presented,    then,    were,  first,   was    the 
chattel  mortgage  filed  before  the  attachment;  and,  sec- 
ond, if  so,  was  the  note  and  mortgage  to  plaintiff  given 
and  received  in  good  faith  to  secure  a  bona  fide  debt? 
3.     The  next  error  assigned  relates  to  the  refusal 
of  the  court  to  compel  the  plaintiff   to  answer  certain 
questions  on  cross-examination.     The  bill  of  exceptions 
discloses  that  plaintiff  testified  on  his  direct  examina- 
tion that  the  note  and  mortgage  were  given  for  and  to 
secure  an  indebtedness  to  him  from  Shirley  for  work 
and  labor  performed  on  Shirley's  farms  prior  to  Feb- 
ruary, twelfth,  eighteen  hundred  and  ninety-four.     On 
cross-examination  he  was  asked  by  defendant's  counsel 
the   following,    among    other    questions:    **Was   it   for 
work  you    done    for   him    just    before    the    note   was 
given?"     ''For  what  particular  length  of  time  did  you 
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work  for  Mr.  Shirley,  and  what  dates?  and  between 
what  dates  did  yoa  work  for  him  for  which  the  thou- 
sand-dollar note  was  given?"  **What  time  in  eighteen 
hundred  and  eighty-nine  did  you  commence  to  work 
for  him?"  **What  were  you  to  receive  a  month  for 
your  work?"  **How  much  did  he  pay  you  on  your 
work  between  these  dates  over  and  above  the  thou- 
sand-dollar promissory  note?"  To  each  and  all  of 
these  questions  plaintiff  by  his  counsel  objected,  where- 
upon the  court  sustained  the  objection  and  excused  the 
witness  from  answering.  One  of  the  most  important 
questions,  if  not  the  principal  contested  question,  in 
the  case,  was  whether  there  was  any  consideration  for 
the  note  and  mortgage  under  which  plaintiff  claims 
possession  of  the  property;  and,  the  plaintiff  having 
testified  in  chief  that  it  was  work  and  labor  performed 
by  him  for  Shirley,  it  was  clearly  competent  for  the 
defendant  on  cross-examination  to  ask  him  when  he 
commenced  work,  when  he  quit,  what  time  he  worked 
between  those  dates,  what  wages  he  was  to  receive, 
and  how  much  he  had  been  paid  for  his  work  over 
and  above  the  amount  covered  by  the  note.  These 
were  all  matters  of  legitimate  cross-examination,  and 
went  to  impeach  the  consideration  of  the  very  instru- 
ment under  which  plaintiff  was  claiming  the  right  to 
the  possession  of  the  property  in  question.  If  the 
mortgage  was  without  consideration,  it  was  void  as  to 
the  defendant,  and  plaintiff  could  not  recover  in  the 
action.  It  was,  therefore,  of  the  utmost  importance  to 
the  defendant  that  the  right  to  cross-examine  the 
plaintiff  upon  this  matter  should  not  be  denied  him. 
The  cross-examination  of  a  witness  should  always  be 
allowed  a  free  range,  and  it  should  not  be  limited  to 
the  exact  facts  stated  in  the  direct  examination,  but 
may    extend    to    other    matters    connected    therewith 
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which  tend  to  limit,   explain,  qualify,  or  rebut  any  in- 
ference resulting  Irom  the  direct  examination:   Ah  Doon 
V.  Smith,  25  Or.  89   (34  Pac.  1093);  Sayres  v.  Allen,  25  Or. 
215  (35  Pac.  254.)    The  range  and  extent  of  the  cross- 
examination  of  witnesses  is  left  to  the  discretion  of  the 
trial  court,  and  will  be  reviewed  by  an  appellate  court 
only  in  case   of   an   abuse  of  such   discretion,  but   the 
bill  of   exceptions   here  discloses  that  defendant  was 
not  allowed  to  cross-examine  the  plaintiff  at  all  upon 
the  consideration  of  the  note  and   mortgage,  the  ob- 
jections to  the  questions  being  that  such  evidence  was 
immaterial    and    irrelevant,    and    the    court    so    ruled. 
The  right  to  cross-examine  the  witness  was  a  valuable 
legal  right,  of  which  the  defendant  could  not  be  justly 
deprived,  and    the    denial  of    such  right  was    clearly 
error. 

4.  The  next  question  is  as  to  when  the  attachment 
under  which  defendant  justifies  took  effect.  The  evi- 
dence in  his  behalf  tended  to  show  that  on  Saturday, 
the  tenth  day  of  February,  he  received  the  writs  of 
attachment  together  with  a  list  of  the  property  to  be 
attached,  but  too  late  for  service  on  that  day.  On  the 
following  Monday  morning,  about  seven  o'clock,  his 
deputy,  accompanied  by  the  agent  of  Shirley  who  had 
possession  of  the  property,  left  Union  to  go  to  the 
Stanton  and  Jones  Ranches,  some  four  or  five  miles 
distant,  where  the  horses  were,  for  the  purpose  of  at- 
taching them.  While  on  the  way,  and  before  reaching 
the  Stanton  Ranch,  they  met  parties  driving  some  of 
the  horses  to  town,  which  they  proceeded  to  attach 
and  list  They  then  went  to  the  Stanton  Ranch,  and 
attached  and  listed  some  more  of  the  horses,  and  then 
went  to  the  Jones  Ranch  and  completed  the  attach- 
ment,   getting  through  about  noon,    and  returning   to 
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Union  about  two  o'clock  in  the  afternoon.  The  evi- 
dence tended  to  show  that  a  portion  of  the  horses 
were  attached  prior  to  nine  o'clock,  the  date  at  which 
the  mortgage  was  filed,  and  it  was  admitted  that  some 
of  them  were  not  attached  until  after  that  time.  The 
contention  for  the  defendant  is  that,  in  contemplation 
of  law,  the  attachment  dated  from  the  time  the  officer 
commenced  to  take  the  horses  into  his  custody,  and  if 
that  was  prior  to  the  filing  of  the  mortgage,  the  at- 
tachment took  precedence  over  it,  although  a  part  of 
the  horses  were  not  actually  seized  until  after  it  was 
filed.  But,  as  we  understand  the  law,  a  writ  of  attach- 
ment creates  no  lien  on  x)Gisonal  property  until  it  is 
actnally  taken  into  the  custody  of  the  officer,  if  it  is 
capable  of  manual  delivery  and  not  in  the  possession 
of  some  third  person;  and  when  the  property  is  so 
situated  as  to  require  separate  and  distinct  seizures, 
the  lien  as  to  each  attaches  only  at  the  time  of  its 
actual  seizure  and  taking  into  custody  by  the  officer: 
Kuhn  y^  Graves,  9  Iowa,  303;  Lott  v.  Roosevelt,  9  Cowp.  526; 
Burhans  v.  Tibbitts,  7  How.  Pr.  77.  It  is  true  it  is  some- 
times said  that  in  legal  contemplation  the  law  knows 
no  fraction  of  a  day,  but  common  sense  and  common 
justice  as  well  require  that  the  exact  time  may  be 
shown  when  it  will  promote  substantial  justice,  and 
hence,  when  the  statute  says  that  from  the  date  of  the 
attachment  the  attaching  creditor  shall  be  deemed  a 
purchaser  in  good  faith,  it  simply  means  from  the  ac-. 
tual  time  that  the  property  is  attached,  and  not  from 
the  date  of  the  writ  or  of  the  day  on  which  the  at- 
tachment is  made.  The  mortgage  of  the  plaintiff,  if 
otherwise  valid,  was  therefore  a  prior  lien  upon  all 
the  property  therein  describod  which  had  not  been 
actually  Seized  or  attached  by  the  sheriff  at  the  time 
xri  tl:od,  and  the  defendant  is  entitled  to  the  pos- 
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session  of  such  of  the  horses,  if  any,  as  he  may  have 
actually  attached  prior  to  such  filing.  The  judgment 
of  the  court  below  is  reversed  and  a  new  trial  or- 
dered. 

Reversed. 

Decided  Jane  3;  rehearing,  July  22,  1895. 
SCHMIDT   V.  OREGON    GOLD   MINING   CO. 

[40  Pac.  406,  1014.]      " 

1.  Appeal  fbox  Cowsewt  Dkceee— Code,  §  530.— A  decree  entered  at  the 

request  of  a  party,  the  other  party  being  present  and  expressly  cc»n- 
senting  thereto,  cannot  be  appealed  from  by  either  side:  Jimler  v. 
Bnrr,  22  Or.  496,  approved  and  foUowed.  Such  a  decree  will  l>e  pov- 
erned  by  the  provisions  of  section  538,  Iliirs  Code,  altliun^h,  strictly 
speaking,  it  is  not  a  decree  given  either  by  confession  or  for  want  of 
an  answer. 

2.  Gox-ENT  Decree — Conditions  Bktoud  the  Scope  of  the  Pleadings.— 

Where  iho  complaint  in  a  suit  by  a  trustee  to  foreclose  the  mortgajre 
prav^  judgment  for  reasonable  attorney  fees  and  for  professional  serv- 
ice»  rendered  therein,  and  the  parties  consent  that  judgment  be  ren- 
dered in  accordance  therewith,  provisions  in  the  decree  that  the  trus- 
tee recover  the  attorney  fees  and  fees  for  other  profe.-<ional  services 
in  tru*t  for  the  parties  renderinjj  the  services  are  nut  so  entirely 
without  the  :?coixj  of  the  pleadings,  and  the  authority  of  the  parties 
to  a'^ree  thereto,  that  the  appellate  court  will  declare  tl.'ra  void  at 
the  i Distance  of  the  party  requestuig  that  such  judgment  be  rendered. 

S.  Consent  Decree — Issues  Made  by  the  Pleadings.- A  judjrment  or 
d«.<:ree  entered  upon  the  pleadings  or  after  a  contest  must  fall  within 
the  issues  made  by  the  pleadings,  but  consent  decrees  will  be  valid 
ar.d  binding  if  they  fall  within  the  general  scope  of  the  case, 

4.  Power  of  Attorney— Presumption  — Practice.— The  courts  must  pre- 
sume, in  the  absence  of  a  showing  to  the  contrary,  that  orders  and 
proceedings  of  attorneys  in  the  conduct  of  cases  are  made  and  con- 
ducted under  proper  authority  from  their  clienta,  and  when  it  is  do- 
sired  to  impeach  the  acta  of  attorneys  as  beyond  the  terms  of  their 
employment,  the  proper  method  is  to  move  in  the  lower  court  whore 
the  facts  may  be  determined  by  testimony,  rather  than  by  an  appeal 
from  the  objectionable  proceeding. 

Appeal  from  Union:  Morton  D.  Clifford,  Judge. 

This  suit  was  instituted  to  foreclose  three  several 
mortgages  executed  by  the  Oregon  Gold  Mining  Com- 
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pany  to  A.  L.  Schmidt  as  trustee  to  secure  the  pay- 
ment of  certain  bonds  of  the  company,  bearing  dates 
respectively  May  first  and  October  first,  eighteen  hun- 
dred and  eighty-eight,  and  September  first,  eighteen 
hundred  and  eighty-nine.  Each  of  said  mortgages  in 
effect  provides  that  in  case  of  default  in  the  conditions 
imposed  the  trustee  might  foreclose  and  sell  the  prop- 
erty described  therein,  and  that  out  of  the  proceeds  he 
should  be  allowed  for  attorney's  fees  such  sum  as  the 
court  might  adjudge  reasonable,  together  with  all  nec- 
essary costs  and  expenses  incurred,  including  a  reason- 
able compensation  to  himself  for  the  execution  of  the 
trust  The  complainjb  sets  forth  by  appropriate  alle- 
gations the  legal  purport  of  these  promises,  and  the 
prayer,  among  other  things,  is  **for  judgment  and  de- 
cree fixing  and  determining  the  amount  to  which  plain- 
tiff is  entitled  in  this  suit  for  reasonable  attorney's 
fees  for  foreclosing  the  said  mortgage,  and  for  profes- 
sional services  herein,  and  declaring  the  same  a  lien 
upon  the  said  mortgaged  property,  rights,  privileges, 
and  franchises,  and  directing  payment  therefor  out  of 
the  proceeds  of  said  mines,  and  the  proceeds  arising 
from  the  sale  of  said  mortgaged  property."  The  de- 
cree, among  other  things,  contains  the  following  find- 
ings and  provisions,  viz. :  *'  Now  at  this  day  this  cause 
came  on  to  be  heard  upon  the  motion  of  plaintiff  for 
judgment  and  decree  as  prayed  for  in  the  complaint 
herein,  the  plaintiff  appearing  by  T.  Calvin  Hyde  and 
T.  IL  Crawford,  of  counsel,  and  the  defendant  by  C.  A. 
Johns  and  W.  P.  Butcher  of  counsel.  And  it  appear- 
ing to  the  court  that  the  referee  heretofore  appointed 
herein  by  the  court  to  take  the  testimony  in  this  case, 
and  to  report  the  same  to  the  court,  together  with  his 
findings  of  fact  and  conclusions  of  law  thereon,  namely, 
Charles  F.  Hyde,  an  attorney  of  this  court,  did,  with 
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the  assistance  of   John  Wheeler,  Esq.,  the  official  sten- 
ographer of   this   court,  proceed  to  and  take  the  testi- 
mony in  full  of  the  plaintiff  in  this  cause  regularly  as 
in  his  appointment  ordered  and  directed,  at  which  time 
the  said  defendant  notified  the  plaintiff  by  and  through 
its  said  attorneys  that  defendant  would  offer  no  testi* 
mony,  but  would  consent  to  a  judgment  and  decroe  as 
prayed  for   in   plaintiff's  complaint,  and  that  for  this 
reason  no  testimony  was  offered  and  taken  on  bolialf  of 
the  defendant  by  said  referee  in  this  cause;  and  it  fur- 
ther appearing  to  the  court  that  the  said  reUirao  has 
filed  in  court  the  testimony  so  taken  by  him  on  bohalf 
of  the  plaintiff,  and  the  same  fuljy  sustains  the  allega- 
tions of  plaintiff's  complaint,  and  that  said  defendant 
by  his  said  attorneys  in  open  court  hero  now  consents 
that  a  judgment  and  decree  may  be  here  now  made 
and  entered  in  this  cause  in   favor  of   said    plaintiff, 
A.  L.  Schmidt,  trustee,  and  against  the  said  defendant, 
the  Oregon  Gold   Mining  Company,   as  prayed  for  in 
plaintiffs   complaint,  and   that   in   said   judgment   and 
decree  the  court  shall  fix  the  referee's  fees  at  the  sum 
of  two  hundred  dollars,  the  stenographer's  fees  at  the 

sum  of dollars,  and  the  plaintiff's  attorneys'  fees 

at  such  sum  as  the  court  may  find  reasonable  for  the 
services  performed,  and  that  the  referee's  fees,  stenog- 
rapher's fees,  and  the  plaintiff's  attorneys'  foes  shall 
be  a  preferred  lien  upon  the  mortgaged  property  of 
the  defendant,  and  the  proceeds  thereof,  in  favor  of 
the  said  referee,  stenographer,  and  the  plaint  ill  s  said 
attorneys,  for  the  respective  amounts  due '  each  as 
found  and  settled  by  the  parties  and  the  court,  and 
that  they  or  either  of  them  may  have  execution  there- 
for against  the  said  mortgaged  property."  -  *  * 
**18.  The  court  further  finds  that  the  sum  of  five 
thousand  five  hundred  and  fifty  dollars  is  a  reasonable 
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attorney's  fee  in  this  suit  for  the  foreclosure  of  the 
said  several  mortgages  and  trust  deeds,  and  that  of 
said  sum  plaintiff's  attorney,  T.  Calvin  Hyde,  should 
receive  the  sum  of  two  thousand  seven  hundred  and 
fifty  dollars,  and  the  plaintiff's  attorney,  T.  H.  Craw- 
ford, should  receive  the  sum  of  two  thousand  seven 
hundred  and  fifty  dollars,  and  that  said  amounts  so 
allowed  each  of  said  attorneys  should  be  a  preferred 
lien  upon  the  said  mortgaged  premises,  and  upon  the 
funds  arising  from  the  sale  of  the  said  mortgaged 
property,  for  the  payment  of  the  same,  for  the  en- 
forcement of  which  either  of  said  attorneys  should 
have  execution.  *  *  *  19.  That  upon  the  agree- 
ment of  the  parties  herein  made  in  open  court,  the 
court  finds  and  fixes  the  compensation  of  Charles  F. 
Hyde,  referee  herein,  at  the  sum  of  two  hundred  dol- 
lars, and  the  compensation  of  the  court  stenographer, 
John  Vriieeler,  at  the  sum  of  one  hundred  and  fifty 
dollars,  and  that  the  compensation  and  fees  of  said 
referee  and  stenographer  should  also  be  preferred 
liens  upon  the  said  mortgaged  property,  and  the  pro- 
ceeds thereof,  for  the  payment  of  the  saihe."  *  *  ♦ 
"It  is  therefore  ordered,  considered,  adjudged,  and  de- 
creed, that  plaintiff  A.  L.  Schmidt,  as  trustee  for  the 
holders  of  said  bonds,  have  and  recover  off  and  from 
the  defendant  *  *  *  the  further  sum  of  five  thou- 
sand five  hundred  dollars,  reasonable  attorneys'  fees 
herein,  in  trust  for  T.  Calvin  Hyde  and  T.  H.  Craw- 
ford, plaintiff's  attorneys  herein;  and  for  the  further 
sum  of  two  hundred  dollars,  referee's  fees,  in  trust  for 
Charles  F.  Hyde,  referee  herein;  and  for  the  further 
sum  of  one  hundred  and  fifty  dollars,  stenographer's 
fees  herein,  in  trust  for  John  "Wheeler,  court  stenog- 
rapher, and  for  the  costs  and  disbursements  of  this 
suit.     *     *     ♦     And  it  is  further  ordered,    adjudged, 


July,  1895.^    Schmidt  v.  Oregon  Mining  Co.  13 

and  decreed  that  the  judgment  herein  made  and  en- 
tered for  attorneys'  fees,  stenographer's  fees,  and  costs 
and  disbursements,  be  and  the  same  is  hereby  ad- 
judged and  decreed  to  be  a  first  lien  upon  all  the 
property  described  in  said  several  mortgage  deeds, 
and  the  proceeds  arising  from  the  sale  thereof,  •  *  • 
and  that  the  proceeds  arising  from  such  sale  be  ap- 
plied to  the  payment  of  the  attorneys'  fees  decreed  in 
this  suit,  the  referee's  fees,  and  the  stenographer's 
fees." 

The  notice  of  appeal  contains  nine  assignments  of 
error,  which  may  be  comprised  in  two  as  follows: 
First,  ihB  court  erred  in  finding,  adjudging,  and  decreo- 
tng  that  plaintiff  recover  off  and  from  defendant  dve 
thousand  five  hundred  dollars  attorneys'  fees  in  trust 
for  T.  Calvin  Hyde  and  T.  H.  Crawford,  two  hundred 
dollars  in  trust  for  Charles  F.  Hyde,  referee,  and  the 
further  sum  of  one  hundred  and  fifty  dollars  in  trust 
for  John  Wheeler,  stenographer,  and  that  those  sev- 
eral sums  should  be  a  first  and  superior  lien  upon  the 
property  described  in  the  said  several  mortgn  ^'^gs,  and 
directing  the  same  to  be  first  paid  out  of  the  jjroceeds 
thereof;  and,  second,  the  court  erred  in  not  adjudging 
and  decreeing  the  amount  found  to  be  reasonable  as 
attorneys*  fees  to  plaintiff,  and  in  not  decreeing  to 
plaintiff  a  reasonable  sum  as  compensation  for  serv- 
ices under  his  trust  as  such  trustee.  The  appeal  is 
taken  by  Messrs.  Dolph,  Nixon  and  Dolph,  as  attorneys 
for  plaintiff.  The  defendant  made  no  appeanirice  in 
this  court,  but  T.  Calvin  Hyde  and  T.  H.  Crawford,  in 
their  own  behalf,  and  as  attorneys  for  Charles  F.  Hyde 
and  John  Wheeler,  attack  the  appeal  by  a  motion  to 
dismiss  it,  arrl  filed  a  brief  herein.  The  ground 
mainly  relied   upon   for   dismissal  is  that  the  decree 
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appealed  from  was  given  by  consent,  and  is  therefore 
not  appealable.  Dismissed. 

Opposed  to  the  motion  was  a  brief  by  Messrs.  Dolph, 
Nixon  and  Dolph,  and  an  oral  argument  by  Mr.  Joseph  N. 
Dolphy  making  these  points: 

Under  the  allegations  of  the  complaint,  and  the 
provisions  of  the  mortgages  concerning  costs  and 
expenses  of  foreclosure,  any  allov^ance  for  attor- 
neys' fees  should  have  been  made  to  the  plaintiff. 
Messrs.  Hyde  and  Crawford  were  not  the  only  attor- 
neys employed  by  the  plaintiff.  The  question  for  this 
court  to  consider  is  whether  the  court  below  erred  in 
attempting,  without  any  allegation  in  the  complaint  to 
give  it  jurisdiction  of  the  subject-matter,  to  render  a 
decree  in  favor  of  persons  not  parties  to  the  suit  and 
against  a  party  with  whom  they  had  no  contract;  to 
make  a  contract  between  the  plaintiff  and  his  attor- 
neys without  the  knowledge  or  consent  of  the  plain- 
tiff; and  without  allegations  as  to  the  value  or  the 
character  or  the  extent  of  the  services  rendered,  and 
without  notice  to  the  plaintiff  to  adjudicate  a  claim  of 
plaintiff's  attorneys  against  their  client.  It  would 
seem  as  if  it  were  unnecessary  to  submit  arguments 
to  show  that  such  a  proceeding  is  not  warranted  by 
law  and  is  without  precedent  in  practice.  That  a 
judgment  or  decree  cannot  be  rendered  in  an  action 
or  suit  for  or  against  a  person  not  a  party  is  an  ele- 
mental principal  of  law.  It  would  be  idle  to  expect  to 
find  a  decision  directly  in  point  for  such  a  thing  as 
was  attempted  in  this  case.  It  was  probably  never 
before  attempted  by  any  court.  The  decree  in  so  far 
as  it  purports  to  be  a  decree  in  favor  of  Messrs. 
Hyde  and  Crawford  was  made  without  jurisdiction  and 
Is  void:   Freeman  on  Judgments,  §  154,  3d  ed. 


July,  1895.3     Schmidt  v.  Oregon  Mining  Co.  15 

Tlie  statutes  of  Oregon  provide  in  what  cases  and 
to  -what  extent  an  attorney  has  a  lien  for  ser\ices  and 
in   -wliat    manner    snch    lien    may    be    secured:    Hill's 
Code,  §  1044.     Subdivision   4   provides   for   a   lien  for 
attorney's   fees,   and  that  such  lien  shall   be  subordi- 
nate to  the  rights  existing  between  the  parties  to  the 
action,  suit,  or  proceeding.     As  to  referee's  fees  and 
stenographer's  fees  all  that  it  is  necessary  to  say  is 
that  the  Code  provides  what  fees  may  be  taxed  in  a 
suit,  and  the  manner  of  their  taxation. 

A  decree  or  judgment  adjudicating  a  matter  out- 
side the  issue  raised  by  the  pleadings  is  an  absolute 
nullity  and  open  to  collateral  attack:  Beach's  Modern 
Equity  Practice,  §  790;  Gibson's  Suits  in  Chancery, 
§  539;  Jones  v.  Davenport,  45  N.  J.  Eq.  77;  Reynolds  v. 
Stockton,  43  N.  J.  Eq.  211;  Elliott  v.  Pell,  1  Paige,  203; 
Tripp  V.  Vincent,  3  Barb.  Ch.  613;  Goodhue  v.  Churchman, 
1  Barb.  Ch.  596. 

On  Rehearing. 

No  case  like  this  one  has  come  under  our  observa- 
tion»  and  we  hope  for  the  honor  of  the  legal  profes- 
sion no  case  like  it  is  to  be  found  in  the  reported 
decisions.  The  court  evidently  proceeded  upon  the 
theory  that  the  provisions  of  the  decree  appealed  from 
were  adjudications  of  rights  between  the  parties  to  the 
suit,  whereas  they  are  solely  concerning  claims,  de- 
mands, or  rights  between  the  attorneys  for  plaintiff 
and  the  referee  and  stenographer  on  one  side,  and  the 
plaintiff  on  the  other.  The  supposed  consent  upon 
which  they  are  based  is  the  consent  of  the  attorneys 
for  the  plaintiff  agreeing  with  themselves  for  the 
plaintiff  to  an  adjustment  of  claims  of  their  own 
against  the  plaintiff,  and  to  a  decree  against  the 
plaintiff  in  their  favor. 
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There  is  a  salutary  principle  of  law  coeval  with 
the  history  of  law  itself,  and  which  no  court  in  any 
civilized  country  has  ever  yet  failed  to  apply  and  en- 
force, which,  even  if  the  matters  adjudicated  or  at- 
tempted to  be  adjudicated  had  been  within  the  issues 
made  by  the  pleadings,  and  the  attorneys  had  been 
parties  to  the  suit,  would  have  made  the  transaction 
wholly  void.  It  is  the  rule  that  prohibits  all  persons 
having  fiduciary  relations  with  others  from  using  their 
position,  power,  or  authority  for  their  own  advantage. 

The  attorneys  for  plaintiff  instead  of  taking  judg- 
ment and  decree  in  favor  of  the  plaintiff,  procured  a 
decree  which  is  in  legal  effect  a  decree  in  favor  of 
themselves  and  against  the  plaintiff.  It  is  immaterial 
how  this  was  done.  No  consent,  as  we  shall  pres 
ently  show,  of  tlie  attorneys  for  the  plaintiff  could  au- 
thorize such  a  x^roceeding.  The  decree  does  not  pro- 
vide that  the  plaintiff  shall  recover  the  five  thousand 
five  hundred  dollars  in  tru>st  for  the  attorneys,  to  be 
paid  after  the  mortgaged  debt  is  satisfied  or  pro  rata 
with  the  bondholders  or  with  the  other  expenses,  but 
to  be  first  paid,  even  if  such  payment  exhausts  the 
entire  proceeds  of  the  property. 

Such  a  judicial  proceeding  is  a  scandal  upon  the 
administration  of  justice,  and  if  allowed  to  stand  must 
weaken  the  respect  for  the  courts  and  the  confidence 
of  citizens  in  the  security  for  their  rights  of  property, 
and  prevent  the  investment  in  Oregon  of  capital  from 
other  states  and  from  foreign  countries.  There  could 
be  but  one  greater  reproach  upon  our  judicial  system 
and  the  legal  profession,  and  that  would  be  to  have 
the  law  deliberately  settled  by  the  highest  court  in 
the  state  that  the  party  injured  in  such  a  case  was 
precluded  by  the  act  of  his  attorney  from  having  the 
error  corrected  and  the  wrong  righted  on  appeal.     It 
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must  receive  the  severest  condemnation  by  every  up- 
right iudge  and  every  honorable  lawyer.  It  is  not 
such  a  transaction  as  to  induce  a  court  of  equity  to 
adopt  a  new  principle  of  equity  or  to  strain  the  ap- 
plication of  an  established  principle  to  protect  it  from 
judicial  investigation,  or  to  prevent  the  righting  of  the 
wrong  done.  It  is  entirely  immaterial  whether  the 
amount  decreed  to  the  plaintiff's  attorneys  was  reason- 
able or  unreasonable,  so  far  as  the  legal  questions  are 
concerned.  It  is  a  matter  of  comparative  unimport- 
ance whether  the  plaintiff  in  this  particular  case  shall 
be  robbed  or  not;  but  it  is  of  the  utmost  importance 
to  the  profession,  to  suitors,  and  to  the  courts  that  the 
legal  questions  involved  should  be  properly  settled. 
If  the  attorneys  for  a  plaintiff  can  by  their  own  act, 
acting  for  themselves  and  at  the  same  time  for  their 
client,  consent  to  a  decree  and  bind  their  client  by 
their  consent  by  which  five  thousand  five  hundred  dol- 
lars of  the  amount  their  client  is  entitled  to  recover 
is  decreed  to  them  so  that  the  wrong  cannot  be  con- 
sidered and  righted  on  appeal,  there  is  nothing  to  pre- 
vent them  from  so  binding  their  client  to  a  decree  by 
which  the  entire  relief  the  plaintiff  is  entitled  to  is  de- 
creed to  the  attorneys  instead  of  to  the  plaintiff,  or 
by  which  the  plaintiff  is  decreed  to  recover  the  entire 
relief  he  is  entitled  to  in  trust  for  the  attorneys. 
There  can  be  no  distinction  drawn  between  the  two 
cases. 

The  plaintiff's  attorneys  had  no  authority  to  con- 
sent to  the  provisions  of  the  decree  complained  of. 
If  upon  the  face  of  the  decree  it  is  held  that  the  de- 
cree appears  to  have  been  consented  to  by  the  plain- 
tiff's attorneys,  and,  therefore,  by  the  plaintiff,  it  is 
too  plain   for  argument  that  an  attorney  at   law   has 

28  Ob.— 2. 
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no  implied  authority  to  enter  a  consent  decree,  by 
which  a  definite  fee  is  given  him,  and  made  a  first 
lien  upon  the  property  which  is  the  subject  of  the 
action.  The  authority  of  an  attorney  €is  an  attorney 
at  law  to  bind  his  client  has  never  been  extended  to 
such  a  case.  His  authority  in  the  management  of  a 
suit  is  only  to  do  in  behalf  of  his  client  all  acts  in 
and  out  of  court,  necessary  to  the  prosecution  and 
management  of  the  suit,  and  which  affect  the  remedy 
only  and  not  the  cause  of  action:  Moulton  v.  Bowker, 
115  Mass.  36  (15  Am.  Rep.  72).  An  attorney  is  not 
dominus  litis.  His  relation  with  his  client  is  fiduciary: 
HugTies  v.  Wilson,  26  N.  E.  50.  An  attorney  employed 
to  foreclose  a  lien  against  land  has  no  lien  entitling 
him  to  a  sale  thereof:  McCoy  v.  McCoy,  15  S.  E.  973. 
And  it  has  been  held  that  he  cannot  give  up  the  se- 
curity of  his  client  without  payment  or  express  au- 
thority: Terhune  v.  Colion,  2  Stock.  Ch.  21;  Taiikersley  v. 
Anderson,  4  Dessaus,  45.  Nor  to  release  sureties  upon 
the  claim  of  his  client:  Savings  Insurance  v.  CMnn,  7 
Bush  (Ky.),  539;  Givens  v.  Brisco,  3  J.  J.  Marsh,  529, 
532;  Union  Bank  v.  Govan,  10  Sm.  and  M.  333.  Nor  to 
discharge  a  lien  created  by  levy  of  execution:  Banks  v. 
EvanSj  10  Sm.  and  M.  35  (58  Am.  Dec.  734);  Benedict  v. 
Smith,  10  Paige,  126.  Nor  to  release  a  lien  obtained 
by  judgment,  or  to  discharge  any  security  resulting 
from  his  prosecution  of  the  claim.  And  an  honest  be- 
lief that  he  is  acting  in  his  client's  interest  cannot 
supply  the  defect  of  authority  to  make  such  an  ar- 
rangement: Wilson  V.  Jennings,  3  Ohio  St.  528.  He  may 
control  the  manner  of  conducting  a  cause,  but  cannot 
waive  any  substantial  acquired  right  of  his  client: 
Howe  V.  Lawrence,  2  Zab.  99. 

It  is  also  held  that  an   attorney  cannot  release  a 
third  person  for  the  purpose  of  making  him  a  compe- 
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tent  witness:  Shores  v.  Caswell,  13  Mete.  413;  Succession 
of  Weigel,  18  La.  Ann.  49;  Marshall  v.  Nagel,  1  Bailey, 
308.  Nor  discharge  an  indorser  upon  a  note  commit- 
ted to  him  for  collection  without  satisfaction  or  the 
express  consent  of  his  client:  East  River  Bank  v.  Ken- 
nedy, 9  Bosw.  543;  Bowne  v.  Hyde,  6  Barb.  392;  Kellogg  v. 
GiB>ert,  10  Johns.  220  (6  Am.  Dec.  335);  Simonton  v.  Bar- 
rett, 21  Wend.  362;  York  Bank  v.  Appleton,  17  Me.  55;  Var^ 
mm  V.  Bellamy,  4  McLiean,  87.  Nor  sell  or  assign  a 
judgment  of  his  client:  Maxwell  v.  Owen,  7  Coldwell, 
630;  Baldwin  v.  Merrill,  8  Humph.  132;  Campbell's  Appeal, 
29  Penn.  St.  401  (72  Am.  Dec.  641);  Rowland  v.  Slate,  58 
Penn.  St.  196.  Nor  discharge  a  judgment  or  execu- 
tion except  upon  payment  in  full:  Beers  v.  Hendrickson, 
45  N.  Y.  665;  Lewis  v.  Woodruff,  15  How.  Pr.  539;  Wilson 
V.  Wadleigh,  36  Me.  496;  Harrow  v.  Farrow,  7  B.  Mon.  126 
(45  Am.  Dec.  60);  Chambers  v.  Miller,  7  Watts,  63.  Nor 
receive  any  other  thing  but  lawful  money  in  payment 
of  his  client's  claim:  Stackhouse  v.  O'Hara,  14  Penn.  St. 
88;  Harper  v.  Harvey,  4  W.  Va.  539;  Smock  v.  Dade,  5  Rand. 
639;  Jeter  v.  Haviland,  24  Ga.  252;  MUler  v.  Edmonston,  8 
Blackf.  291;  Jones  v.  Ransom,  3  Ind.  827;  Trumbull  v.  Nich- 
olson, 27  111.  149;  Lawson  v.  Bettison,  7  Eng.  644;  Bailey  v. 
Bagley,  19  La.  Ann.  172;  Wright  v.  Dailey,  26  Texas,  730; 
West  V.  Ball,  12  Ala.  340;  Clark  v.  Kingsland,  1  Sm.  and 
M.  248.  Nor  indorse  a  note  left  him  for  collection: 
Child  V.  Eureka  Powder  Works,  44  N.  H.  354.  Nor  compro- 
mise a  suit:  Holker  v.  Parker,  7  Cranch,  436;  Stokely  v. 
Robinson,  34  Penn.  St.  315;  Huston  v.  Mitchell,  14  S.  and  R. 
307  (16  Am.  Dec.  506);  Dodds  v.  Dodds,  9  Penn.  St  315; 
Albe  V.  Rood,  6  McLean,  106;  Derwort  v.  Loorner,  21  Conn. 
245;  Keller  v.  Scott,  2  Sm.  and  M.  81.  Nor  employ  asso- 
ciate counsel,  save  in  the  absence  of  his  client:  Briggs 
V.  Georgia,  10  Vt  68.  Nor  waive  the  right  of  inquisi- 
tion: Hadden  v.  Clark,  2  Gratt  107.     Nor  accept  service 
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of  summons:  Masterson  v.  LeClaire,  4  Minn.  163.  Nor 
consent  to  a  judgment  against  his  client:  People  v.  Lan- 
born,  1  Scam.  123.  Nor  enter  a  retraxit:  Lambert  v.  San- 
ford,  2  Blackf.  137  (18  Am.  Dec.  149).  Nor  make  an 
aofreement  for  suspension  of  proceedings  upon  a  judg- 
ment: Pendexter  v.  Vernon,  9  Humph.  84.  Nor  discharge 
a  trustee:  Quarles  v.  Porter,  12  Mo.  76.  Nor  give  an  ex- 
tension of  time  upon  a  debt  due  to  his  client:  Lockhart 
V.  Wyatt,  10  Ala.  231  (44  Am.  Dec.  481).  Nor  transfer 
to  another  the  property  in  a  note  committed  to  him  for 
collection.  Nor  bind  his  client  by  an  agreement  to  re- 
fund money  overpaid:  Ireland  v.  Todd,  36  Me.  149;  see 
Bingham  v.  Salene,  15  Or.  208  (2  Am.  St  Rep.  152)  cited 
in  brief  of  counsel  for  respondents. 

See  also  section  219,  Week's  on  Attorney  at  Law, 
for  a  full  statement  of  what  the  attorney  may  not  do 
by  virtue  of  his  retainer  and  without  special  authority. 

The  leading  case  upon  the  subject  of  purchases  by 
persons  thus  occupying  confidential  relations  towards 
the  vendor  is,  probably.  Fox  v.  Mackreath,  1  Lead.  Gas. 
in  Eq.  part  1,  White  and  Tudor  (4th  Am.  ed.),  188, 
p.  *115.  There  the  court  held  that  a  purchase  by  a 
trustee  for  sale  from  his  cestui  que  trust,  although  he 
may  have  given  an  adequate  price  and  gained  no  ad- 
vantage, should  be  set  aside  at  the  option  of  the  eestui 
que  trust,  unless  the  connection  between  them  had  been 
dissolved,  and  the  knowledge  of  the  value  of  the  prop- 
erty acquired  by  the  trustee  had  been  communicated 
to  the  cestui  que  trust.  Exhaustive  notes  are  added  to 
the  report  of  this  case  by  the  very  able  editors,  and 
most  of  the  cases  relating  to  purchases  by  persons  oc- 
cupying confidential  relations,  are  reviewed.  We  have 
cited  these  authorities  concerning  the  powers  of  an  at- 
torney at  law  to  bind  his  client,  and  concerning  the 
relations  between  attorney  and  client  to  show,  first,  that 
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it  was  not  within  the  power  of  plaintiff's  attorneys  of 
their  own  volition  and  by  their  own  act,  to  consent, 
so  as  to  bind  their  client,  to  a  decree  by  which  the  re- 
lief which  the  plaintiff  was  supposed  to  be  entitled  to 
upon  the  complaint  and  upon  consent  of  the  defend- 
ant should  be  adjudged  and  decreed  to  them,  the 
plaintiff's  attorney,  instead  of  to  the  plaintiff;  second,  to 
show  how  courts  scrutinize  the  dealings  of  attorneys 
with  their  clients,  and  how  jealously  they  protect  the 
interests  of  the  clients,  and  that  therefore  such  a  de- 
cree as  the  one  in  this  cause  will  not  be  held  to  be  a 
consent  decree. 

Upon  tlie  authorities  above  cited  we  respectfully 
contend  that  the  agreement  between  counsel  above 
recited  was  plainly  beyond  the  power  of  counsel  to 
make.  It  introduced  new  and  important  rights,  and 
conferred  them  upon  plaintiff's  counsel,  entirely  un- 
known to  either  party.  It  materially  changed  and  un- 
settled the  rights  of  all  the  parties,  and  made  them 
different  from  what  they  were  under  the  mortgage. 
It  postponed  the  rights  of  the  plaintiff  under  the 
mortgage,  as  well  as  of  the  bondholders,  to  the  rights 
of  plaintiff's  attorneys,  by  giving  the  attorneys  a  first 
lien  on  the  mortgaged  property.  We  submit  that  tbj 
taking  of  a  decree  by  plaintiff's  attorneys  in  their 
own  favor  and  against  their  client  was  clearly  not 
within  their  authority,  was  a  violation  of  their  obliga- 
tions and  duty  as  attorneys  at  law  and  as  officers  of 
the  court,  was  a  violation  of  their  obligations  and 
duties  to  their  client,  and  in  violation  of  the  just,  long 
established,  and  inflexible  rule  of  law  which  requires 
not  only  common  honesty  but  the  utmost  good  faith 
in  dealings  of  persons  holding  fiduciary  relations  with 
others  and  which  renders  all  such  transactions  as  the 
one  in  question  void. 
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Was  the  decree  on  its  face  a  consent  decree?  We 
believe  that  the  court  also  erred  in  holding  and  decid- 
ing that  the  decree  in  question  purports  on  its  face  to 
be  a  consent  decree,  so  far,  at  least,  as  it  relates  to 
the  matter  of  attorney's  fees.  The  only  motion  made 
by  plaintiff's  attorneys  or  consent  by  them  to  the  de- 
cree, so  far  as  it  relates  to  attorney's  fees,  is  found  in 
these  words:  **Now  at  this  time  this  cause  came  on  to 
be  heard,  on  the  motion  of  plaintiff,  for  a  judgment 
and  decree  as  prayed  for  in  the  complaint  herein." 
The  defendant,  it  is  true,  consented  to  several  things 
concerning  attorney's  fees;  but,  as  we  have  already 
stated,  the  defendant  had  no  interest  whatever  in  and 
no  control  whatever  over  the  matter  of  the  claim  of 
the  plaintiff's  attorneys  against  the  plaintiff  for  fees 
and  could  give  no  consent  whatever  which  would  bind 
anybody  concerning  the  same.  In  conclusion,  we  have 
not  hesitated  to  discuss  freely  the  nature  of  the  trans- 
action concerning  which  we  complain,  and  to  present 
as  forcibly  as  possible  our  reason  for  claiming  that 
the  court  erred  in  dismissing  the  appeal.  We  have 
not  examined  all  the  cases  in  which  the  question  of 
consent  decrees  has  been  discussed;  but  we  repeat 
that  we  have  not  been  able  to  find  and  we  think  there 
cannot  be  found  a  reported  decision  which  holds  that 
a  decree  to  be  a  consent  decree  must  not  be  between 
the  parties  to  the  suit,  and  must  not  be  concerning  a 
matter  which  is  within  the  general  scope  of  the  case, 
that  is  to  say,  within  the  issues  made  by  the  plead- 
ings; and  we  feel  certain  that  no  case  can  be  found 
which  holds  that  an  attorney  at  law,  representing  his 
own  interests  and  the  interests  of  his  client  at  the 
same  time,  can  consent  for  his  client  so  as  to  bind 
him  to  a  decree  adjudicating  a  claim  of  his  own 
against  his  client  without  pleadings  and  without  notice. 
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AVe  have  made  and  now  submit  this  application  to  the 
courtb  not  only  because  the  interests  of  our  client 
seemed  to  demand  that  it  should  be  done,  but  because 
we  believed  the  good  name  and  honor  of  the  legal 
profession  required  that  the  transaction  in  question 
and  the  legal  questions  involved  should  receive  fur- 
ther consideration  by  the  court. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  Section  536  of  Hill's  Code  provides  that  **any 
party  to  a  judgment  or  decree  other  than  a  judgment 
or  decree  given  by  confession,  or  for  want  of  an  an- 
swer, may  appeal  therefrom."  The  decree  appealed 
from,  in  a  strict  sense,  is  neither  a  decree  given  by 
confession  nor  for  want  of  an  answer;  but  it  has  been 
held  by  this  court  that  by  consenting  to  the  rendition 
of  a  judgment  against  himself  the  defendant,  in  effect, 
waives  "his  answer,  and  thereby  leaves  no  issue  in  the 
case  to  be  tried;  and  that  from  such  a  judgment  no 
appeal  lies:  Rader  v.  Barr,  22  Or.  496  (29  Pac.  889). 
In  the  present  case  the  decree  shows  upon  its  face 
that  the  '*  defendant,  by  his  said  attorneys,  in  open 
court,  here  now  consents  that  a  judgment  and  decree 
may  be  here  now  made  and  entered  *  *  *  as 
prayed  for  in  plaintiff's  complaint."  What  more  could 
plaintiff  have  obtained  in  the  absence  of  an  answer, 
or  upon  defendant's  entire  default?  The  recitals  in 
the  decree  also  show  that  the  defendant  gave  its  con- 
sent to  the  fixing  of  plaintiff's  attorneys'  fees  by  the 
court  at  such  sum  as  it  should  find  reasonable,  and, 
there  being  no  evidence  in  the  record  to  guide  it  in 
determining  what  would  be  reasonable,  we  conclu'le 
that  the  parties  intended  that  the  court  should  ascer- 
tain the  amount  in  its  owm  way,  and  that  they  should 
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be  bound  by  the  result  And,  further,  it  is  apparent 
that  the  amount  of  the  attorneys'  fee  which  plaintiff 
should  recover  and  have  entered  in  the  decree  as  the 
finding  of  the  court  was  a  matter  not  to  be  deter- 
mined by  the  court  in  invitum.  The  simple  fact  that 
plaintiff  did  not  complain  of  the  court's  judgment  in 
fixing  this  sum  at  five  thousand  five  hundred  dollars 
would  indicate  that  he  so  understood  it,  and  expected 
to  be  fully  bound  thereby.  All  other  conditions  of 
the  decree  appear  to  be  either  deducible  directly  from 
the  allegations  of  the  complaint,  or  were  specially 
consented  to  by  the  defendant.  As  to  the  matter  of 
the  referee's  and  stenographer's  fees,  the  record  shows 
that  they  were  fixed  and  entered  by  the  express 
agreement  of  both  parties.  So  we  have  here  a  decree 
which  the  plaintiff,  through  his  attorney,  specifically 
requested  the  court  to  make,  and  to  every  feature  of  it 
which  the  defendant  has  upon  the  record  consented. 
True,  the  record  does  not  show  upon  its  face  that  the 
plaintiff  consented  to  the  decree  in  the  form  as  en- 
tered, but  it  was  entered  nevertheless  at  his  expressed 
request,  so  that  this  decree  is  essentially  a  consent 
decree.  The  conditions,  simply  stated,  are,  the  court 
is  requested  by  one  party  to  make  certain  findings, 
and  to  enter  a  decree  thereon  with  certain  definite 
conditions.  To  all  this  the  other  party  consents,  and 
the  decree  is  entered.  Now  the  party  making  the  re- 
quest appeals  to  this  court,  and  demands  that  the  de- 
cree be  reversed  in  part,  without  even  so  much  as 
moving  the  lower  court  to  modify  its  findings,  or  the 
decree  entered  thereon,  or  calling  its  attention  to  er- 
rors and  irregularities,  so  that  the  court  could,  upon 
its  own  motion,  purge  the  record  of  its  infirmities. 
To  say  the  least,  this  is  not  fair  treatment  of  the 
oourt  below,  and  in  support  of  its  decree  this  court 
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will  presume  the  consent  of  plaintiff  to  the  entry 
thereof  in  its  present  form:  Hayne's  New  Trial  and 
Appeal,  §  285,  p.  846;  Parker  v.  Altschul,  60  Cal.  380; 
Lesse  v.  Clark,  28  Cal.  36;  Wilson  v.  Dougherty,  45  Cal. 
35;  Reynolds  v.  Hosmer,  45  Cal.  627.  Consent  excuses 
error,  and  ends  all  contention  between  the  parties.  It 
leaves  nothing  for  the  court  to  do  but  to  enter  what 
the  parties  have  agreed  upon,  and  when  so  entered 
the  parties  themselves  are  concluded.  From  such  a 
decree  there  is  no  appeal:  Beach  on  Modem  Equity 
Practice,  §  795;  Armstrong  v.  Cooper,  11  IlL  540.  Under 
section  692  of  the  Revised  Statutes  of  the  United 
States  the  practice  of  the  national  courts  is  to  enter- 
lain  an  appeal  from  a  consent  decree;  but  they  will 
not  decide  any  matters  that  appear  to  have  been  con- 
sented to  by  the  parties,  and  if  the  errors  complained 
of  come  within  the  waiver  the  decree  of  the  court 
below  will  be  affirmed:  Pacific  Railroad  v.  Ketchum,  101 
U.  S.  295.  This  court,  however,  is  committed  to  the 
doctrine  that  no  appeal  lies  from  such  a  decree: 
Rader  v.  Barr,  22  Or.  496  (29  Pac.  889).  For  these 
reasons  the  appeal  must  be  dismissed. 

2.  It  is  further  claimed  that,  notwithstanding  the 
parties  may  have  consented  to  all  the  terms  and  con- 
ditions of  the  decree,  yet  that  those  portions  thereof 
wherein  it  is  found  and  decreed  that  plaintiff  have  and 
recover  off  and  from  the  defendant  two  thousand  seven 
hundred  and  fifty  dollars  in  trust  for  T.  Calvin  Hyde, 
two  thousand  seven  hundred  and  fifty  dollars  in  trust 
for  T.  H.  Crawford,  two  hundred  dollars  in  trust  for 
Charles  F.  Hyde,  and  one  hundred  and  fifty  dollars 
in  trust  for  John  Wheeler,  are  entirely  without  the 
scope  of  the  complaint,  and  for  that  reason  void,  and 
therefore  reversible  upon  appeal.    Undoubtedly,  under 
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the  allegations  of  the  complaint,  the  plaintiff  could 
recover  the  fees  named.  He  sues  in  the  capacity  of 
trustee,  and  whatever  he  may  recover  by  reason  of 
the  decree  would  be  in  trust  for  the  bondholders. 
Now,  if,  at  his  own  request,  the  court  has  decreed  that 
he  recover  these  certain  fees  in  trust  for  the  parties 
named,  who,  for  all  that  appears  of  record,  have 
earned  them,  when,  at  the  same  time,  he,  as  trustee 
for  the  bondholders,  is  under  personal  obligations  to 
these  parties  for  services  rendered  in  the  suit  insti- 
tuted by  him,  we  cannot  say  that  these  provisions  are 
so  entirely  without  the  scope  of  the  pleadings,  and  the 
authority  of  the  parties  to  agree  to  under  them,  as 
that  the  court  will  declare  them  void  at  the  instance 
of  a  party  requesting  the  court  to  enter  just  such  a 
decree.  We  therefore  consider  the  point  not  well 
taken. 

As  to  the  error  assigned  because  the  court  did  not 
ascertain  and  decree  to  plaintiff  a  reasonable  sum  as 
compensation  for  services  rendered  as  trustee,  if  the 
question  was  properly  here  we  could  not  consider  it, 
as  no  testimony  is  found  in  the  record  upon  which  to 
base  such  a  finding  and  decree.  Dismissed. 

On  Rehearing. 

[40  Pac.  10U.J 

Opinion  by  Mr.  Justice  Wolverton. 

A  motion  for  rehearing  having  been  filed  in  this 
case,  and  with  it  a  vigorous  and  very  able  brief  by 
Messrs.  Dolph,  Nixon  and  Dolph,  of  counsel  for  ap- 
pellants, we  have  been  impelled  to  review  with  much 
care  and  pains  our  former  opinion,  but  with  the  same 
result.  When  the  former  opinion  was  rendered  we  had 
some  misgivings  as  to  whether  we  were  right  in  hold- 
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ing  that  the  provisions  of  the  decree  concerning  attor- 
neys', referee's,  and  stenogragher's  fees  were  not  so 
entirely  without  the  scope  of  the  pleadings  as  to  ren- 
der them  void,  simply  because  we  had  been  cited  to 
no  adjudicated  cases  that  seemed  to  bear  directly  upon 
the  question,  and  were  unable  to  find  any  at  the  time 
that  were  in  point,  but  believed  the  opinion  to  be 
founded  upon  sound  principles  of  law.  Further  re- 
search has  confirmed  us  in  this  view.  The  authorities 
will  be  cited  and  discussed  later  on.  Counsel  do  not 
controvert  ttie  soundness  of  the  decision  in  Rader  v. 
Barr,  22  Or,  495,  (29  Pac.  889,)  but  contend  that  it  has 
no  application  to  the  case  at  bar,  and  assign  as  the 
sole  ground  for  this  contention  that  the  provisions  of 
the  decree  to  which  they  take  exception  are  without 
the  scope  of  the  pleadings.  But,  conceding  the  prem- 
ises to  be  true,  non  constat  that  the  conclusion  con- 
tended for  would  follow.  Let  us  examine  the  prem- 
ises, and  determine  their  effect  in  a  case  of  this  nature. 

3,  As  a  general  proposition  all  provisions  of  a  de 
cree  outside  of  the  issues  raised  by  the  pleadings  are 
void,  but  this  cannot  be  predicated  of  a  consent  de- 
cree. All  the  authorities  cited  by  counsel  support  the 
general  proposition,  but  are  not  applicable  to  consent 
decrees.  Nor  is  any  allusion  made  in  these  authorities 
to  such  decrees,  except  in  Jojhes  v.  Davenport,  45  N.  J. 
Eq.  77  (17  Atl.  570).  This  was  a  suit  to  set  aside  a 
deed  to  certain  real  property  as  fraudulent  and  void 
as  against  creditors.  The  complaint  also  contained  a 
general  allegation  that  a  certain  one  hundred  shares 
of  bank  stock  had  been  transferred  in  fraud  of  the 
creditors.  The  lower  court  by  its  decree  set  aside  the 
deed,  but  refused  to  disturb  the  transfer  of  bank  stock, 
for  the   reason  that  the  all^ations  of  the  complaint 
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were  insufficient  to  show  a  fraudulent  disposition  of 
such  stock.  Afterwards  an  amended  decree  was  en- 
tered under  the  same  pleadings,  by  consent  of  the  par- 
ties, as  of  the  date  of  the  original,  decreeing  that  the 
transfer  of  the  stock  was  also  fraudulent.  Subse- 
quently, however,  upon  application  to  the  same  court, 
the  decree  as  so  amended  was  declared  to  have  been 
irregularly  entered,  and  for  that  reason  set  aside. 
Upon  appeal  to  the  supreme  court  Van  Fleet,  V.  C, 
said  of  this  proceeding:  **  There  can  be  no  doubt  that 
that  decree  was  an  absolute  nullity.  The  principle  is 
authoritatively  settled  that  a  decree  or  judgment  on  a 
matter  outside  of  the  issue  raised  by  the  pleadings  is 
a  nullity,  and  is  nowhere  entitled  to  the  least  respect 
as  a  judicial  sentence."  But  a  consent  decree  is  not 
in  a  strict  legal  sense  a  ** judicial  sentence."  ''It  is," 
says  Mr.  Gibson  in  his  excellent  treatise  entitled  Suits 
in  Chancery,  §  558,  **in  the  nature  of  a  solemn  con- 
tract, and  is,  in  effect,  an  admission  by  the  parties 
that  the  decree  is  a  just  determination  of  their  rights 
upon  the  real  facts  of  the  case,  had  such  been  proved. 
As  a  result,  such  a  decree  is  so  binding  as  to  be  abso- 
lutely conclusive  upon  the  consenting  parties,  and  it 
can  neither  be  amended  or  in  any  way  varied  without 
a  like  consent,  nor  can  it  be  reheard,  appealed  from, 
or  reviewed  upon  a  writ  of  error.  The  one  only  way 
in  which  it  can  be  attacked,  or  impeached,  is  by  an 
original  bill  alleging  fraud  in  securing  the  consent." 
Mr.  Beach,  in  his  Modern  Equity  Practice,  §  792, 
says:  ** Parties  to  a  suit  have  the  right  to  agree  to 
anything  they  please  in  reference  to  the  subject-mat- 
ter of  their  litigation,  and  the  court,  when  applied  to, 
will  ordinarily  give  effect  to  their  agreement,  if  it 
comes  within  the  general  scope  of  the  case  made  by 
the    pleadings."    See,    also.   Pacific  Railroad  v.  Ketchum, 
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101  U.  S.   297.      Iti   Sehermerhorn  v.  Mahaffie,  34  Kan,  108. 
(8  Pac.    199,)    it    i^as   held  that  a  decree  rendered  by 
consent  of  tlae   parties  was  not  void  as  between  them- 
selves,  because   it  did  not  give  to  each  just  what  the 
petition    called,    for,    and  what    ought  as   a    matter  of 
right  bave    been    given  to  each  of  them.     Chancellor 
Walworth,    in   Bank  of  Monroe  v.  Widner,  11  Paige,  533, 
(43   Am.    Dec.    768,)  says:    ''An  agreement  to  refer  a 
suit   pending    to    an  arbitrator,    and  that  a   judgment 
shall  be   entered  in  the  cause  in  conformity  with  his 
decision,   will  justify  the  entry  of  a  judgment  accord- 
ingly, wbicb   judgment  will  be  binding  upon  the  par 
ties,  as  a  judgment  by  consent."    Chief  Justice  Waite, 
in  FacifiG  Railroad  v.  Ketchum,  101  U.  S.  297,  aftiir  giving 
utterance  to  the  language  quoted  above  from  Beach's 
Modern  Equity  Practice,  says:  *'It  is  within  the  power 
of  the  parties  to  this  suit  to  agree  that  a  decree  might 
be  entered  for  a  sale  of  the  mortgaged  property  with- 
out any  specific  finding  of  the  amount  due  on  iiccount 
of  the  mortgage  debt,  or  without  giving  a  day  of  pay- 
ment.    It  was  also  competent  for  them  to  agree  that 
if  the  property  was  bought  at  the  sale  by  or  for  the 
bondholders,  payment  of  the  purchase  money  might  be 
made  by  a. surrender  of  the  bonds.    *    *    ♦    AH  these 
were    matters    about  which    the  parties   might    prop- 
erly agree;    and.   having  agreed,  it  does  not  lie  with 
them  to  complain  of  what  the  court  has  done  to  give 
effect  to  their  agreement"    Fletcher  v.  Holmes,  25  Ind. 
458,  was  a  case  wherein  suit  was  brought  to  foreclose 
a  mortgage  in  which  neither  the    mortgage    nor   the 
complaint  to  foreclose  showed  any  right  to  a  personal 
decree  against  the  defendant,    but   he   appeared,    and 
with  his  consent  one  was  rendered.     Regarding  such 
decree   the  court  says:    ''It   cannot   be   doubted    that 
without  May's  consent  such  a  judgment  against  him. 
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upon  that  complaint,  would  not  have  been  warranted. 
We  need  not  say  whether  or  not  it  would  have  been 
void.  But  he  consented  to  it.  Was  it  then  void  as 
against  May,  because  the  complaint  did  not  allege  suf- 
ficient facts  to  justify  it  without  such  consent?  We 
can  conceive  of  no  reason  why  a  judgment  entered  by 
agreement,  by  a  court  of  general  jurisdiction,  having 
power  in  a  proper  case  to  render  such  a  judgment,  and 
having  the  parties  before  it,  should  not  bind  those  by 
whose  agreement  it  is  entered,  notwithstanding  the 
pleadings  would  not,  in  a  contested  case,  authorize 
such  a  judgment.  The  object  of  a  complaint  is  to  in- 
form the  defendant  of  the  nature  of  the  plaintiff's 
ease.  It  is  for  his  protection  that  it  is  required.  If 
he  wishes  to  waive  it,  or  agrees  to  the  granting  of 
greater  relief  than  could  otherwise  be  given  under  its 
averments,  without  amendment,  and  such  relief  is  given 
by  his  consent,  we  think  that  the  judgment  is  not 
even  erroneous,  and  much  less  void  as  to  him." 

A  judgment  or  decree  entered  upon  the  pleadings 
or  after  contest  must  fall  within  the  issues  raised  by 
the  pleadings,  but  a  consent  decree  will  be  valid  and 
binding  upon  the  parties  if  its  provisions  fall  within 
the  general  scope  of  the  case  made  by  the  pleadings. 
This  distinction  is  clear  and  incisive,  and,  it  will  be 
seen  by  the  foregoing  authorities,  is  recognized  both 
by  the  text  writers  and  the  courts.  In  a  recent  case 
just  reported  a  suit  was  instituted  by  the  Central 
Trust  Company  of  New  York  to  foreclose  a  mortgage 
given  by  the  Marietta  and  North  Georgia  Railway 
Company,  with  which  was  consolidated  a  creditor's 
suit  by  V.  E.  McBee  and  others  against  the  trust  com- 
pany and  others  to  restrain  the  prosecution  of  the 
foreclosure  suit,  and  the  enforcement  of  other  liens 
claimed  upon  the  mortgaged  property,  and  praying  for 
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a  sale,  and  payment  of  their  claims  from  the  proceerls. 
It  was  decreed,    amon^  other  things,   **that  the  coun- 
sel  representing    tine    claimants  in  the  original  bill  of 
7.  E.  McBee  and    Company  et  al,  v.  Knoxville  Southern  Rail- 
mi  Company  et  al.,  viz.,  Washburn  and  Temple  ton,  are 
entitled  to  coinx>ensation  out  of  the  general  fund  aris- 
ing from,   tbe    sale   of  the   road  for  their  services   in 
bringing    said    sale,    and   administering    the    assets   of 
8&id  insolvent  railroad  company,  and  a  lien  is  declared 
upon  said   fund   in  their  favor."    This  portion  of  the 
decree  was   approved  by  the  circuit  court  of  appeals 
oi  the  "United  States  Sixth  Circuit.     Taft,  J.,  speak- 
ing lor  the    court,  says:  ''The  complainants  who  filed 
the  creditors'  bill  and  brought  in  all  the  lien  holders 
did  a  work  in  the  administration  and  direction  of  the 
assets  of  the  railroad  company  beneficial   to  all  con- 
cerned.    For  services  in  filing  the  bill,  therefore,  and 
bringing  in  all  lien  claimants,  it  was  not  improper  for 
the  court  to  order  a  fee  paid  to  complainants'  counsel 
out  of  the  fund  realized  from  the  sale":   See  Central 
Trust  Company  v.  Condon,  14  C.  C.  A.  314  (67  Fed.  84,  110). 
In  Central  Railroad  v.  Pettus,  113  U.  S.  124,  (5  Sup.  Ct 
387,)  which    was    a   creditors'    suit,  it   was   held    that 
**when  an  allowance  to  the  complainant  is  proper  on 
account  of  the  solicitors'  fees,  it  may  be  made  directly 
to  the  solicitors  themselves,    without  any  application 
by  their  immediate  client."    This  doctrine  was  based 
upon  the  authority  of   Trustees  v.  Greenough,  105  U.   S. 
527.    So  that  we  here  find  authority  for  entering  a  de- 
cree directly  in  favor  of  the  attorneys  for  the  plaintiff. 
These  were  creditors'  bills,  it  is  true,  but  the. decrees 
"Were  rendered  in  contested  cases,  without  issues  being 
formed  under  the  pleadings  by  the  attorneys  or  solic- 
itors as  parties  litigant     Now,  in   the  light  of  these 
authorities,  caH  it  be  said  that  the  decree  here  pur- 
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ports  to  adjudicate  matters  outside  of  and  beyond  the 
general  scope  and  purview  of  the  case  made  by  the 
pleadings?  As  was  said  in  the  former  opinion,  the 
plaintiff  sues  as  trustee,  each  step  taken  by  him  was 
in  the  capacity  of  a  trustee,  and  whatever  sum  of 
money  he  may  realize  by  a  sale  under  the  decree  of 
the  court  would  come  into  his  hands  as  trust  funds, 
to  be  distributed  to  the  bondholders  in  just  propro- 
tion  to  their  several  demands.  Under  the  terms  of 
the  mortgage  he  is  entitled  to  recover  a  reasonable 
attorney's  fee,  together  with  his  costs  and  disburse- 
ments. Now,  if,  by  his  direction,  and  with  the  con- 
sent of  the  defendant,  it  is  decreed  by  the  court  that 
he  recover  the  attorneys*,  referee's,  and  stenographers' 
fees  in  trust  for  the  very  persons  whom  he  has  em- 
ployed, and  who  have  rendered  him  services  in  his 
capacity  as  trustee,  there  exists  no  good  and  sufficient 
reason  why  it  should  not  be  binding  upon  all  the 
parties  interested,  and  the  right  to  have  execution 
issue  at  their  instance  would  not  affect  its  legality. 
The  decree  of  the  court  has,  at  his  instance,  only 
extended  his  trusteeship,  as  regards  the  funds  to 
come  into  his  hands,  so  that  he  has  become  trustee 
to  the  use  of  his  attorneys  and  the  officers  of  the 
court,  as  well  as  the  bondholders,  of  a  fund  in  which 
they  are  all  entitled  to  share,  and  whether  the  prop- 
erty brings  a  small  or  large  sum  cannot  change  the 
situation.  Aside  from  all  this,  when  it  is  determined 
that  plaintiff  is  party  to  a  decre'e  from  which  there  is 
no  appeal,  a  determination  of  this  question  upon 
either  contention  would  still  leave  this  court  i)ower- 
less  to  relieve  him  in  this  proceeding.  We  still  ad- 
here to  the  opinion,  and  the  reasoning  upon  which  it 
is  based,  that  plaintiff  is  without  a  remedy  by  appeal. 
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and  no  good  results  could  come  of  enlarging  upon  it 
here. 

4.     Another  question  briefly.     It  is  insisted   'Hhat 
an  attorney  at  law  has  no  implied  authority  to  enter 
a  consent  decree,  or  to  consent  to  a  decree  by  which 
a  definite  fee  is  given  to  him,  and  made  a  first  lien 
upon  the  property  which    is   the  subject    of  the   ac- 
tion."    Conceding  the  soundness  of  this  proposition, 
it  is  not  apparent  how  it  can  aid  the  appellant,  in  the 
absence  of  proof  that  the  act  complained  of  was  done 
without  express   authority.      We   cannot  say  here   in 
this  proceeding  that  Messrs.  Crawford  and  Hyde  acted 
only    upon    their     implied    authority    from    Schmidt 
There  is  not  a  scintilla  of  evidence  in  the  record  to 
show  whether  they  acted  with  or  without  authority. 
and,   for  all    that    appears,   they  may   have  had   the 
most  ample  and  complete  power  and  authority  to  re- 
quest, consent   to,  and  have  entered   just  such  a  de 
cree    as    was    entered,   and    which   the   plaintiff   now 
seeks  to  have  reviewed  on  appeal  by  this  court.     In 
Paeific  Railroad  v.  Kekhum,  101  U.  S.  297,  Chief  Justice 
Waite  says:     **A  solicitor    may  certainly  consent  to 
whatever    his    client   authorizes,   and,  in  this  case,  it 
distinctly  appears    of    record    that    the    company   as- 
sented through  its  solicitors.     This  is  equivalent  to  a 
decree  finding  by  the  court  as  a  fact  that  the  solicitor 
bad  authority    to   do  what  he    did,    and  binds  us  on 
appeal  so  far  as  the    question  is    one  of    fact   only. 
The  remedy  for  the  fraud  or  unauthorized  conduct  of 
a  solicitor,  or  the  ofBcers  of  a  corporation,  in  such  a 
matter,  is  by   an  appropriate  proceeding  in  the  court 
where  the  consent  was  received  and  acted  on,   and  in 
which  proof    may  be    taken    and    facts    ascertained." 
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The  law  governing  the  reciprocal  and  correlative 
duties  of  attorney  and  client  are  well  settled,  and  if 
these  attorneys  have  exceeded  their  authority  to  the 
injury  of  the  appellant  he  is  not  without  a  remedy, 
but  it  is  not  by  an  appeal,  unless  facts  accompany 
the  record  to  show  the  dereliction  of  duty. 

A    REHEARING    IS    DENIED. 


Aigaed  April  15 ;  decided  July  22, 1895 ;  rehearing  denied. 
FELDMAN    v.    NICOLAI. 

[40  Pac.  1011.] 

DsBTOB  AND  CREDITOR — pREFEEENCEs — Fraud. — In  the  absence  of  an  in- 
tention to  liinder,  delay,  or  defraud  other  creditors,  a  debtor  may 
prefer  a  particular  creditor  to  the  exclusion  of  others  by  transferring 
his  proi>erty  to  him  in  consideration  of  the  indebtedness;*  but  where 
sucli  creditor  is  a  relative,  or  a  member  of  the  debtor's  family,  the 
transaction  will  be  scrutinized  with  more  than  ordinary  care:  Jolly  ▼. 
Kyle,  27  Or.  95,  cited  and  approved. 

Appeal  from  Multnomah:  L.  B.  Stearns,  Judge. 

This  is  a  suit  by  certain  judgment  creditors  of 
Adolph  Nicolai  to  set  aside  two  deeds,  and  subject  the 
real  property  therein  described  to  the  payment  of  cer- 
tain judgments  rendered  against  the  grantor.  The 
facts  are  that  on  April  first,  eighteen  hundred  and 
ninety,  the  defendants  Adolph  Nicolai  and  Karoline, 
his  wife,  for  the  expressed  consideration  of  eight  thou- 
sand Ave  hundred  dollars,  executed  to  their  son-in-law, 
the  defendant  W.  W.  McGuire,  a  warranty  deed  which 
purported  to  convey  the  following  described  real  prop- 
erty, to  wit:  Beginning  at  a  point  in  the  north  line  of 

*To  the  same  effect  see  Marquam  v.  Senqfelder,  24  Or.  2;  Currie  v.  Bounnan,  25 
Or.  365  (44  Am.  and  Eng.  Corp.  Cases,  662,  with  note);  and  Jol/y  v.  Kyle,  27  Or.  95, 
as  applied  to  Individuals.  For  an  application  of  Iho  riglit  of  prefeience  amoiif? 
creditors  of  a  corporation,  see  Sctbin  y.  Columbia  FueL  Company,  25  Or.  15.— Rb- 
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block  one  hundred  and  ninety-four  in  the  city  of  Port 
land,  Oregon,   wliicli    is   forty-five  feet  westward  from 
the  northeast  corner  of  said  block,  and  running  thence 
southward  parallel  with  Sixth  Street  ninety-five  feet; 
thence  westerly  parallel  with  Jackson  Street  fifty-five 
feet;    thence  north   parallel  with  Sixth   Street  ninety- 
five  feet,  and  thence  easterly  fifty-five  feet  to  the  place 
of  beginning;    and  on  October  twentieth  of  that  year 
the  said  Nicolai  and  wife,  for  the  expressed  considera- 
tion of  one  dollar  and  other  good  and  valuable  consid- 
erations,  executed  to  their  daughter  Rosalia  McGuire, 
wife  of    the    defendant   W.   W.    McGuire,    a  warranty 
deed,  subject  to  certain   mortgages,   which  purported 
to  convey  the  following  real  property:  lot  one  in  block 
sixteen  in  Couch's  Addition,  and  the  west  half  of  lots 
seven  and  eight  in  block  one  hundred  and  nine ty-f our 
in  said  city.     At  the  the  date  of  the  latter  conveyance 
the  defendant  Nicolai  was  indebted  in  various  amounts 
to  the  several  plaintiffs,  who  thereafter  obtained  judg- 
ments against  him  upon  their  respective  demands,  and 
had    executions   issued   thereon,   and  delivered  to  the 
sheriff  of   Multnomah  County,  but   that   officer,  being 
unable   to  find  any  property  of  the  defendants  in  the 
writs  upon  which  he  could  levy,  returned  them  wholly 
unsatisfied.     The  plaintiffs  uniting  their  claims  in  this 
suit  allege,  inter  alia,  that  the  defendant  Nicolai  is  in- 
solvent and  that  said  deeds  were  executed  without  any 
consideration   and  with   a  fraudulent   intent  to  hinder, 
delay,  and  defraud  his   creditors,   and   that   they  were 
accepted   by   the  defendants   W.  W.   and   Rosalia  Mc- 
Guire, with  full  knowledge  and  notice  of  Nicolai's  in- 
solvency and  intention  for  the  purpose  of  aiding  him 
in  caiTying  said  intention  into  effect.     The  defendants 
deny  this  allegation,   and  for  a  further  defense  allege 
that  the  lots  conveyed  to  Rosalia  were  subject  to  two 
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mortgages  securing  an  indebtedness  of  sixteen  thou- 
sand dollars,  the  payment  of  which  they  assumed,  and 
which,  together  with  judgment  liens  and  street  assess- 
ments against  the  property,  and  certain  indebtedness 
due  and  owing  from  Nicolai  to  W.  W.  McGuire  for 
money  paid  out,  advanced  to,  and  expended  for  him, 
and  certain  of  his  indebtedness  which  they  assumed 
and  agreed  to  pay,  amounting  at  the  time  of  the  sale 
and  conveyance  to  thirty  thousand  dollars,  constituted 
and  was  a  full  and  adequate  consideration  therefor, 
and  that  they  purchased  said  property  in  good  faith, 
and  paid  therefor  the  consideration  aforesaid,  without 
any  intention  to  hinder,  delay,  or  defraud  any  of  the 
creditors  of  Nicolai.  The  court,  before  the  cause  was 
submitted,  granted  leave  to  amend  the  answer  by  add- 
ing an  allegation  to  the  effect  that  the  deed  from 
Nicolai  to  Rosalia  McGuire  was  executed  in  pursuance 
of  an  agreement  between  herself  and  husband  that  she 
should  hold  the  title  to  the  premises  in  trust  for  him. 
A  reply  having  put  in  issue  the  allegations  of  new 
matter  contained  in  the  answer,  a  trial  was  had  before 
the  court  resulting  in  a  decree  confirming  the  defend- 
ants' title  to  the  property  and  dismissing  the  suit,  from 

which  decree  the  plaintiffs  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  by  Messrs.  WcUson, 
Beekman  and  Watson,  and  George  W.  P.  Joseph,  with  an  oral 
argument  by  Mr.  Edward  B.  Watson. 

Neither  of  the  answers  make  out  a  complete  de- 
fense to  the  cause  of  suit  alleged  in  the  complaint. 
The  general  denials  of  want  of  consideration  and  of 
fraudulent  intent  do  not  repel  the  presumption  of 
fraud  arising  from  the  specific  acts  charged  in  the 
complaint,  which  are  not  denied:  Bump  on  Fraudulent 
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Conveyances  (8d  ed.),  559;  Robinson  v.  Stewart,  10  N,  Y. 
194. 

Neither  of  the  two  separate  defenses  in  the  answer 
of  W.  W.  and  Bosalia  McGuire,  show  that  they  were 
purchasers  in  good  faith  and  for  a  valuable  considera- 
tion: Webb  V.  Niekerson,  11  Or.  385;  Weber  v.  Hothehild,  15 
Or.  389,  390  (8  Am.  St  Rep.  162);  Hyland  v.  Hyland,  19 
Or.  55,  56;  Boone  v.  Chiles,  10  Pet  210,  211. 

Parol  evidence  of  the  assumi)tion  of  judgment  liens, 
as  part  of  the  consideration  for  the  two  deeds,  is  in 
conflict  with  the  covenants  against  incumbrances,  and 
therefore,  incompetent:  Estabrook  v.  Smith,  6  Gray,  579; 
Buggies  v.  Barton,  16  Gray,  152,  153;  Corbett  v.  Wrenn,  24 
Or.  305  (35  Pac  660.) 

Evidence  that  W.  W.  McGuire,  alone,  purchased  the 
real  property  conveyed  by  the  two  deeds,  and  assumed 
the  judgment  and  mortgage  liens  thereon,  as  part  of 
the  consideration,  is  in  direct  conflict  with  the  aver- 
ments in  the  answer  of  himself  and  Rosalia  McGuire 
of  a  joint  purchase  and  assumption  by  them,  and 
therefore  irrelevant:  Schooner  Hoppet,  7  Cranch,  394,  895; 
Boone  v.  Chiles,  10  Pet  211;  Bender  v.  Bender,  14  Or.  356, 
856. 

The  acceptance  of  the  deed  of  October  twentieth, 
eighteen  hundred  and  ninety,  by  Rosalia  McGuire, 
the  grantee,  containing  the  recital  in  the  covenant, 
••except  said  mortgages  which  the  said  grantee 
hereby  assumes  and  agrees  to  pay,"  established  a  con- 
tract between  her  grantors  and  herself,  and  bound  her 
individually  to  discharge  said  incumbrances,  or  answer 
for  any  deficiency:  Burr  v.  Beers,  24  N.  Y.  178  (80  Am, 
Dec-  327);  Thorp  v.  Keokuk  Coal  Company,  48  N.  Y.  253. 

The  mere  assumption  of  incumbrances  on  real 
property,  without  an  agreement  to  protect  the  grant- 
ors and  the  rest  of  his  property  therefrom,  is  not  a 
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sufficient  consideration  for  its  conveyance,  as  against 
other  creditors:  Bump  on  Fraudulent  Conveyances  (3d 
ed.),  227,  228;  United  States  v.  Mertz,2  Watts,  406;  Car- 
pentcr  v.  Carpenter,  25  N.  J.  Eq.  194;  First  National  Bank  v. 
Bertschy,  52  Wis.  438;  Lyon  v.  Haddock,  59  Iowa,  682. 

A  sale  is  not  complete  until  the  consideration  has 
been  paid.  And  if  the  purchaser  has  notice  of  the 
fraudulent  intent  of  his  grantor  before  payment  of  the 
purchase  money,  it  is  sufficient:  Bump  on  Fraudulent 
Conveyances  (3d  ed.),  203;  Florence  Sewing  Machine  Com- 
pany V.  Zeigler,  58  Ala.  221;  Matson  v.  MelcJior,  42  Mich. 
477;  Arnholt  v.  Hartwig,  73  Mo.  485;  Bush  v.  Collins,  85 
Kan.  535  (11  Pac.  425);  Hunsinger  v.  Haffer,  110  Ind.  390 
(11  N.  E.  4C3.) 

Both  the  deeds  from  Adolph  and  Karoline  Nicolai 
to  W.  W.  and  Rosalia  McGuire,  respectively,  as  well 
as  the  two  sheriff's  deeds  to  W.  W.  McGuire  for  part 
of  the  same  property,  were  fraudulent  in  fact,  and 
void  as  to  the  plaintiffs,  as  shown  by  the  following 
badges  of  fraud,  appearing  from  the  evidence: — 

Transfer  of  all  all  Adolph  Nicolai's  property: 
Bump  on  Fradulent  Conveyances  (3d  ed.),  34  and  36; 
Twyne's  Case,  1  Smith's  Lead.  Cas.  (6  Am.  ed.),  33; 
Tubbs  V.  Williams,  7  Humph.  367;  Bigelow  v.  Doolittle,  36 
Wis.  115;  Lahitle  v.  Fiere,  42  La.  Ann.  864  (8  8o.  598); 
Nesbitt  V.  Digby,  13  111.  387;  Pervel  v.  Merritt,  70  Mo.  275. 

His  heavy  indebtedness  and  great  financial  embar- 
rassment known  to  his  grantees:  Bump  on  Fraudulent 
Conveyances  (3d  ed.),  36  and  37;  Glenn  v.  Glenn,  17 
Iowa,  498;  Crawford  v.  Kirksey,  50  Ala.  591. 

Pendency  of  actions  and  suits,  and  expectation  of 
more,  to  the  knowledge  of  his  grantees:  Bump  on 
Fraudulent  Conveyances  (3d  ed.),  37  and  38;  Godfrey  v. 
Germain,  21  Wis.  410;  Reeves  v.  Slierwood,  45  Ark.  520. 

The    conveyance    of    October    twentieth,    eighteen 
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hundred    and    ninety,   pending   a    sixty   day's   stay  of 
proceedings  in  plaintiff,   Maria  Feldman's  action,  men- 
tioned in   tlie    complaint,  at  his  request,  and  upon  his 
promise   to   pay    on  or  before   the  expiration  of   sai«l 
period,  and   to   save  him  costs  on  entry  of  judgment; 
and  also  pending  an  order  of  said  circuit  court  enjoin- 
ing Mm.  from    making  any   transfer  of   his  property, 
duly  made   in   proceedings   supplemental   to   execution 
on  a  judgment  in  favor  of  J.  C.  Rutenic,   September 
twenty-sixth,  and  personally  served  September  twenty- 
ninth,   eighteen  hundred  and  ninety:    Morris  Canal  Cohi- 
pany   v.    Stearns,    23    N.  J.   Elq.   414;    Coleman  v.   Roff,  4.") 
N.  J.  Law,  7;   Younger  v.  Massey  S.  C,  17  S.  E.  711,  712. 
Intentional   false   statements    of    consideration    are 
conclusive  of  fraud:  Bump  on  Fraudulent  Conveyances 
(3d  ed.),  43;  Barker  v.  French,  18  Vt.  460;  Tripp  v.  Vincent, 
8  Paige  Ch.   178,   179;  L}/nde  v.  McGregor,  13  Allen,  174 
(90  Am.   Dec.   188);   Hawkins  v.   Alston,  4  Ired.   Eq.   137; 
Marriott  v.  Givens,  8  Ala.  694;  Venable  v.  Bank,  2  Pet.  112; 
Pca^ker  v.  Barker,  2  Mete.  430. 

The  indefinite,  suspicious,  and  irreconcilably  contra- 
dictory evidence  introduced  by  defendants  to  prove 
the  averred  consideration  for  the  two  deeds:  Bump  on 
Fraudulent  Conveyances  (3d  ed),  55,  56;  Pagev.  Francis 
(Ala),  11  So.  736,  738;  Hudgins  v.  Kemp,  20  How.  52,  53; 
MarsJiall  v.  Green,  24  Ark.  410;  Bouchard  v.  Glacier,  64 
Iowa,  675;  Pickett  v.  Pipkin,  G4  Ala.  520. 

W.  W.  McGuire's  resistance  to  the  other  judgments 
claimed  to  have  been  assumed,  and,  when  compelled 
to  pay  them  to  save  the  property,  his  taking  an  as- 
signment of  each  judgment,  and  keeping  it  alive  in- 
stead of  cancelling  or  entering  satisfaction  of  record: 
Bump  on  Fraudulent  Conveyances  (3d  ed.),  226;  Webb 
V.  Ingham,  29  W.  Va  389  (1  S.  E.  816,  821);  Forstall  v. 
Larche,  39  La.  An.  2S6  (1  So.  650,  651);  Younger  v.  Massey 
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(S.  C),  17  a  E.  711,  718,  714;  Starr  v.  Starr,  1  Ohio, 
f21;  Oliver  v.  Moore,  23  Ohio  St.  473. 

No  accounts  kept,  and  few,  if  any,  notes  taken,  for 
numerous  large  loans  of  money  by  W.  W.  McGuire  to 
Adolph  Nicolai,  none  of  which  were  produced  in  evi- 
dence: Bump  on  Fraudulent  Conveyances  (3d  ed.),  51; 
Scoggin  v.  Sehloath,  15  Or.  380,  383-384;  Whelden  v.  Wilson, 
44  Me.  1;  Honey  v.  Nugent,  13  Wis.  283;  Hubhard  v.  Allen, 
59  Ala.  283;  Hendricks  v.  Robinson,  2  Johns.  Oh.  296-298; 
Lehman  v.  Guenhut,  88  Ala.  478  (7  So.  299,  300). 

The  facts  and  circumstances  in  evidence  conclv- 
sively  established  fraud:  Clark  v.  Raymond  (Iowa),  58 
N.  W.  354-356;  Jackson  v.  Mather,  7  Cowp.  301;  Switz  v. 
Bruce,  16  Neb.  463;  Fisher  v.  Moog,  39  Fed.  665-672;  HU- 
dreth  v.  Sands,  2  Johns.  Ch.  35,  43-46;  same  case  on  ap- 
peal, 14  Johns.  492;  Stoddard  v.  Butler,  20  Wend.  505, 
513-515;  Lyons  v.  Leahy,  15  Or.  8-15. 

For  respondents  there  was  a  brief  by  Messrs.  Mitch- 
ell, Tanner  and  Mitchell,  and  Paxton  and  Beach,  and  an  oral 
argument  by  Messrs.  Albert  H.  Tanner  and  Ossian  Franklin 
Paxton, 

Where  a  creditor  takes  the  property  of  his  debtor 
in  payment  of  his  debt,  as  was  the  case  here  accord- 
ing to  the  averments  of  the  answer,  it  is  not  neces- 
sary for  him  to  negative  notice,  for  he  might  take 
the  property  in  payment  of  his  debt,  although  he 
knew  the  intention  of  the  debtor  was  to  hinder,  delay, 
and  defraud  other  creditors:  SheWy  v.  Boothe,  73  Mo.  74; 
Knower  v.  Central  National  Bank,  124  N.  Y.  560  (29  Am. 
St.  Rep.  700);  Dudley  v.  Danforth,  61  N.  Y.  626;  Chase  v. 
Walters,  28  Iowa,  460;  Ross  v.  Sedgwick,  69  Cal.  247;  Levy 
V.  Fischel,  65  Texas,  311;  Brown  v.  Forth,  7  B.  Mon.  857; 
Bamp  on  Fraudulent  Conveyances,  182,  186,  187;  Sabin 
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V.  Columbia  Fuel  Company,  25  Or.  15  (84  Pac  692);  Mar- 
quam  v.  Seng/elder,  24  Or.  2;  Warren  v.  WUder,  114  N.  Y. 
209. 

Inadequacy  of  price  to  be  evidence  of  fraud  must 
have  been  so  clearly  and  grossly  inadequate  as  to 
shock  the  conscience  of  the  court,  and  indicate  that 
the  vendor  must  have  had  some  fraudulent  scheme  in 
mind  or  he  would  not  have  disi)osed  of  the  property 
at  such  a  figure:  Bump  on  Fraudulent  Conveyances, 
43;  Wait  on  Fraudulent  Conveyances,  §  232. 

If  the  purchaser,  though  a  relative,  is  an  honest 
creditor  and  takes  the  property  in  payment  of  a  just 
debt,  his  title  is  not  invalidated;  he  cannot  be  con- 
victed of  fraud  on  any  less  evidence  than  any  other 
person:  Silvers  v.  Potter,  48  N.  J.  Eq.  539;  Barr  v.  Church, 
82  Wis.  382;  Coley  v.  Coley,  14  N.  J.  Eq.  350. 

Where  a  deed  alleged  to  be  fraudulent^  recites  a 
money  consideration,  parol  evidence  is  admissible  to 
show  that  a  larger  or  additional  sum  was  in  fact  paid 
or  agreed  to  be  paid:  Seoggin  v.  SeUoath,  15  Or.  380,  at 
page  383;  Pomeroy  v.  Bailey,  43  N.  H.  118. 

''Badges  of  fraud,"  so  called,  do  not  constitute 
fraud  in  themselves,  but  are  only  circumstances  from 
which  the  court  or  jury  may  infer  fraud:  Wait  on 
Fraudulent  Conveyances,  g  226.  And  the  unfavorable 
inferences  from  these  *•  badges  of  fraud"  may  be  en- 
tirely overcome  by  evidence  showing  the  honesty  and 
fairness  of  the  transaction. 

Opinion  by  Mr.  Justice  Moore. 

A  careful  examination  of  the  evidence  shows  that 
on  April  first,  eighteen  hundred  and  ninety,  the  de- 
fendant Adolph  Nicolai  owed  various  persons  about 
twenty-five  thousand  dollars,  of  which  sum  four  thou- 
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sand  four  hundred  and  thirty-seven  dollars  and  fifty- 
five  cents  was  due  the  defendant  W.  W.  McGuire,  to 
pay  which  Nicolai  and  his  wife  executed  their  deed  of 
that  date.  While  there  is  a  controversy  about  the 
amount  due  McGuire  at  that  time,  we  think  the  evi- 
dence fully  shows  thit  it  was  the  sum  stated  above, 
and  that  no  actual  fraud  wEfcs  intended  by  either  party 
to  the  deed,  and  hence  the  only  question  to  be  consid- 
ered is  whether  the  grantee  paid  a  full  consideration 
for  the  premises.  The  value  of  the  property  con- 
veyed is  estimated  by  two  witnesses  at  four  thousand 
dollars,  and  by  three  others  at  four  thousand  two 
hundred  dollars,  four  thousand  three  hundred  dollars, 
and  five  thousand  dollars,  respectively.  The  eight 
thousand  five  hundred  dollars  mentioned  in  the  deed 
appears  to  have  been  adopted  by  the  parties  as  the 
amount  to  be  inserted  as  the  consideration  therefor 
before  the  interest  had  been  computed  upon  the  sum 
due  McGuire,  without  any  intention  of  defrauding 
Nicolai*s  creditors.  The  right  of  a  debtor  to  prefer  a 
particular  creditor  is  not  prohibited  by  statute,  but 
where  such  creditor  is  a  relative  or  member  of  the 
debtor's  family  the  court  will  examine  the  evidence  re- 
lating to  the  transfer  of  the  debtor's  property  in  satis- 
faction of  the  preferred  creditor's  claim  with  greater 
care:  Jolly  v.  Kyle,  27  Or.  95  (39  Pac.  999).  Tested  by 
this  rule,  we  conclude  the  defendant  W.  W.  McGuire 
has  paid  an  adequate  consideration  and  clearly  estab- 
lished his  title  to  the  premises  conveyed  to  him.  The 
evidence  also  shows  that  the  lots  conveyed  to  Rosalia 
McGuire  were  subject  to  the  following  liens:  Mort- 
gages and  interest,  sixteen  thousand  two  hundred  and 
thirty  dollars;  street  assessment,  one  hundred  and 
ninety-one  dollars;  judgments,  three  thousand  one  hun- 
dred and  fifty- two  dollars;  and  that  in  consideration  of 
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four  thousand   t-wo   laundred  and  sixty-one  dollars  and 
ieventy-five    cents    due  from  Nicolai  to  McGuire,   and 
the   latter's     a«2:reement    to    assume    and  pay  off   said 
liens,  Nicolai   and   wife,  on  October  twentieth,  eighteen 
hundred  and  ninety,  conveyed  the  premises  to  Rosalia 
in  trust  for   tier   husband.     The  plaintiffs  dispute  au 
item  of  two   thousand  one  hundred  dollars  claimed  to 
have  been  loaned  by  McGuire  to  Nicolai,  but  McGuiro 
shows  from  whom  he  obtained  it,  and  his  bookkeeper 
testifies   that   he    drew  a  note  for  this   amount  which 
Nicolai  signed,   and   that  he  saw  McGuire  pay  Nicolai 
quite  a  sum  of   money.     We  think  it  clearly  app«'ars 
from  the  evidence  that  between  April  first,  and  Octo- 
ber twentieth,  eighteen  hundred  and  ninety,  McGuire 
loaned    to    and    assumed    the    payment    of    debts    for 
Nicolai  amounting  to  four  thousand  two  hundred  and 
sixty-one  dollars  and  seventy -five  cents.    The  deed  to 
Rosalia    was    immediately    recorded,    and    the    parties 
took  i)ossession  of   the  premises  under  it,  and,  while 
there    are    some    circumstances    connected    with    the 
transfer  that  would    seem    to  indicate  fraud,    we  are 
convinced  from  the  evidence  that  no  actual  fraud  was 
intended,  and  that  the  conveyance  was  made  in  «rood 
faith,  and  with  no  intention  upon  the  part  of  McGuire 
or  bis  wife  to  defraud  the  creditors  of   Nicolai.     The 
value  of  the  lots  conveyed  to  Rosalia  McGuire  is  esti- 
mated at  from  eighteen  thousand  five  hundred  dollars 
to  thirty-six  thousand    dollars,    in    which    latter    sum 
two  witnesses  agree,  while  six  others  place  the  value 
below  twenty -three  thousand  eight  hundred  and  thirty- 
four  dollars,    the  amount    paid  and    assumed  by  Mc- 
Guire.    From  this  evidence  we  think  an  adequate  con- 
sideration was  paid,  and  hence  the  decree  must  he  af- 
firmed and  it  is  so  ordered.  Affirmed. 
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Arg:Qed  June  18;  decided  July  22,  1896. 

FARMERS'  LOAN  COMPANY  v.  OREGON 
PACIFIC  RAILROAD  COMPANY. 

[40  Pac.  1089.] 

1.  Modification  or  Dbcbee.— Where  the  original  deeree  for  the  sale  of  a 

railroad  in  a  foreclosure  proceeding  directed  the  property  to  be  sold 
as  an  entirety,  for  cash,  and  that  so  much  of  the  prioe  "as  is  not  re- 
quired to  be  paid  in  cash  may  be  paid  in  receiver's  certificatee,"  it  is 
not  an  essential  modification  to  subsequently  provide  that  the  sale 
shall  be  made  for  United  States  gold  coin  only,  for  the  failure  to 
provide  in  the  original  order  the  pro|X)rtion  of  the  price  to  be  paid 
in  cash  left  the  provision  for  the  acceptance  of  receiver*s  certificates 
of  no  effect,  and  the  entire  price  would  have  been  required  in  cash 
under  the  original  decree. 

2.  Modification  of  Decbee.— An  order  directing   that  all  taxes   legally 

due  and  owing  by  a  corporation  up  to  a  certain  date  shall  be  paid 
out  of  the  purchase  money  realized  from  a  sale  under  a  prior  decree 
of  foreclosure  of  a  trust  deed  upon  the  property  of  the  corporation, 
and  tlmt  all  taxes  levied  against  the  property  after  such  date  shall  be 
paid  by  the  purchaser,  does  not  alter  or  vary  the  essential  parts  of  the 
original  decree,  which  made  no  provision  for  the  payment  of  taxes, 
so  as  to  be  in  excess  of  the  authority  of  the  courts  where  the  pur- 
chaser would  be  bound  by  law  without  an  order  to  that  effect  to  pay 
taxes  accruing  after  that  date. 

8.  Power  of  Courts  Over  Pinal  Decrees.— A  court  having  acquired 
jurisdiction  to  enter  a  final  decree  undoubtedly  possesses  the  inherent 
right  to  subsequently  modify  both  the  time  and  manner  of  its  en- 
forcement, though  the  essential  provisions  of  final  decrees  cannot 
afterward  be  changed. 

4.  Ratification  of  Execution  Sale.— A  court  has  power  to  ratify  the 
act  of  an  officer  in  selling  property  at  a  time  other  than  that  fixed 
by  a  decree,  where  it  might,  in  the  first  instance,  have  ordered  a  sale 
on  that  day. 

6.  Execution  Sale  — Inadequate  Price.— An  inadequacy  suflQcient  to 
set  aside  a  public  sale  of  property  must  be  so  gross  as  to  shock  the 
conscience,  where  there  are  no  confidential  relations  existing  between 
the  parties,  and  do  proof  of  fraud.  Within  the  purview  of  this  gen- 
eral rule  the  sale  of  the  Oregon  Pacific  Railroad  for  one  hundred 
thousand  dollars,  in  December,  eighteen  hundred  and  ninety-four, 
was  not  a  sale  for  suck  a  grossly  inadequate  price  as  to  require  it  to 
be  set  aside,  so  far  as  appears  by  the  record. 
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Appeal  from   Benton:  J.  C.  Fullebton,  Judge. 

This  is  an  apx)eal  from  an  order  confirming  a  sale 
ol  railway  franchises  and  property  on  the  foreclosure 
of  a  mortgage.  The  facts  are  that  the  plaintiff,  hav* 
ing  commenced  a  suit  against  the  defendants,  the  Ore- 
gon Pacific  Railroad  Company  and  the  Willamette 
Valley  and  Coast  Railroad  Company,  to  foreclose  a 
mortgage  given  to  secure  the  payment  of  bonds 
amounting  to  fifteen  million  dollars,  a  receiver  was 
appointed,  and  on  April  twenty  -  seventh,  eighteen 
hundred  and  ninety-one,  the  defendant  companies  hav* 
ing  by  their  answers  admitted  the  allegations  of  the 
complaint  and  supplement  thereto,  a  decree  was  ren- 
dered as  prayed  for,  wherein  the  mortgaged  property 
was  ordered  sold  by  the  sheriff  of  Benton  County  to 
the  highest  bidder  for  cash,  without  appraisement  or 
right  of  redemption,  and  said  officer  was  thereby  di- 
rected to  require  of  the  bidder  a  deposit  of  not  less 
than  five  thousand  dollars  in  cash,  to  be  applied  in 
part  payment  of  the  purchase  price,  if  the  sale  should 
be  confirmed-  On  October  twenty- third,  eighteen  hun- 
dred and  ninety-one,  the  court  made  an  order  direct- 
ing an  execution  to  be  issued,  and  instructing  the 
sheriff  to  accept  no  bid  less  than  one  million  dollars; 
of  which  sum  twenty-five  thousand  dollars  should  be 
deposited  before  accepting  any  bid.  An  execution 
having  been  issued,  the  sheriff,  on  January  twentieth, 
eighteen  hundred  and  ninety-two,  at  a  sale  of  the 
property,  accepted  the  bid  of  Zephin  Job  of  one  mil- 
lion dollars,  of  which  sum  twenty-five  thousand  dollars 
was  deposited  with  said  officer,  who  reported  the  sale 
to  the  court,  whereupon  an  order  was  made  that  upon 
the  payment  of  nine  hundred  and  seventy-five  thou- 
sand   dollars   within  thirty   days   the   sale   should    be 
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confirmed;  but  the  bidder  having  failed  to  make  pay 
ment  of  such  sum  or  any  part  thereof,  the  court,  or 
November  seventeenth  of  that  year,  ordered  a  resale 
of  the  property,  and  directed  the  sheriff  to  accept  no 
bid  for  a  less  sum  than  one  million  two  hundred  and 
fifty  thousand  dollars,  of  which  two  hundred  thousand 
dollars  was  required  to  be  deposited  before  any  bid 
could  be  accepted.  A  second  execution  having  been 
issued,  the  sheriff  was  unable  to  sell  the  property  un- 
der these  terms,  and  by  order  of  the  court  returned 
the  writ.  On  April  tenth,  eighteen  hundred  and 
ninety-three,  the  court  again  ordered  a  resale  of  the 
property,  and  directed  the  sheriff  to  require  a  deposit 
of  two  hundred  thousand  dollars  from  the  bidder  be- 
fore any  bid  should  be  accepted,  and  on  December  fif- 
teenth of  that  year,  another  writ  having  been  issued, 
r.he  sheriff  accepted  the  bid  of  two  hundred  thousand 
dollars  from  J.  J.  Beldon,  Henry  Martin.  F.  K.  Pen- 
dleton, S.  S .  Hollingsworth,  Joseph  Wharton,  and  James 
K.  Blair;  but  on  the  twenty-sixth  of  that  month  the 
rourt.  upon  the  officer's  return  of  the  writ,  refused  to 
ronfi.rm  the  sale,  and  made  an  order  setting  it  aside, 
and  directing  the  return  of  the  deposit  On  March 
second,  eighteen  hundred  and  ninety-four,  the  court, 
upon  due  notice  to  Zephin  Job  and  the  corporation  to 
whom  he  had  assigned  his  right  of  purchase,  made 
BfU  order  setting  aside  the  conditional  confirmation  of 
the  sale  made  upon  his  bid,  directing  a  resale  of  the 
property  to  the  highest  bidder  for  what  it  would  bring 
in  cash,  and  instructing  the  sheriff  to  accept  no  bid 
until  two  hundred  thousand  dollars  had  been  depos- 
ited with  him  by  the  bidder.  Another  execution  hav- 
ing been  issued,  the  property  was  advertised  to  be 
Bold  on  June  seventh,  eighteen  hundred  and  ninety- 
four,  but  failing  to  receive  any  bid  therefor,  the  offl- 
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cer  returned  the  writ.     On   October   twentieth,    eigh- 
teen hundred  and  ninety- four,  the  court  made  another 
order  directing  a  resale  of  the  property  on  a  day  to 
be  fixed  by   the    sheriflP,  between    the    fifteenth    and 
twenty-econd  days  of  December  of  that  year,  and  in- 
structing him    to    accept   no    bid    until    one    hundred 
thousand   dollars    had    been    deposited;    and    a   plurics 
writ  having  been  issued,  the  said  officer,   after  having 
duly  advertised   the   property   and   received  a  deposit 
of  one  hundred  thousand  dollars,   accepted   a  bid  for 
that  amount,  and  on  the  twenty-second  day  of  Decem- 
ber, eighteen   hundred   and   ninety-four,    sold,    subject 
to  confirmation,  all    the   property    and    franchises    of 
the  defendant  companies   to  E.  L.  Bonner  and  A.  B. 
Hammond   for   said   sum,  and,  on  the  twenty-sixth  of 
said   month,    returned   the   writ.      On    January    third, 
eighteen  hundred  and  ninety-five,  the  bidders  at  said 
sale  moved  for  an  order  of  confirmation,  while  certain 
of  the  appellants,  being  either  general  creditors  of  the 
defendant    corporations,    or    holding   receiver's    certifi- 
cates, filed   objections   thereto,  and  on   the  nineteenth 
of  that  month  other  appellants  filed  objections  to  the 
confirmation,    all    which    having    been    overruled,    the 
court  made  an  order  confirming  said  sale,  from  which 
order  this  appeal  is  taken.  Affirmed. 

For  appellants  there  were  briefs  by  Mcssm.  Watson 
and  Elkins,  Wallis  Nash,  and  Bronaugh,  Mc Arthur,  Fenton  and 
Bronaugh,  with  oral  arguments  by  Messrs.  Wallis  Nashy 
B.  C.  Watson,  Earl  C.  BronaugK  and  William  D.  Fenton. 

The  court  below  had  no  power  to  change,  modify, 
or  vary  the  original  decree  after  the  expiration  of  the 
term  at  which  it  was  rendered :  Sibbald  v.  United  States, 
37  U.  S.  812;  Bank  of  United  States  v.  Moss,  47  U.  S.  42; 
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Bronson  v.  Sehulten,  104  U.  S.  797;  Morgan's  Louisiana  and 
Texas  Railway,  ete.,  Company  v.  Texas  Central  Railway  Com- 
pany, 82  Fed.  525;  Schell  v.  Dodge,  107  U.  S.  601;  PhOt^s 
V.  Negley,  107  U.  S.  1013;  Trustees  v.  Greenough,  105  U.  S. 
527;  Hume  v.  Bowie,  148  U.  S.  245;  Brewster  v.  Norfleet,  22 
S.  W.  226;  Savannah  v.  Jeswp,  106  U.  S.  563;  Miltenberger 
V.  Logansport  Railway  Company,  106  U.  S.  286;  Trullinger  v. 
TbAi,  5  Or.  36;  Williams  t.  ^or^ran.  111  U.  S.  684;  Deering 
V.  Quivey,  26  Or.  556. 

Being  final  the  court  had  no  power  to  modify  the 
decree:  Barrell  v.  Tilton,  119  U.  S.  637;  Huntington  v.  Uttle 
Rock  Railway  Company,  16  Fed.  706. 

In  substantial  matters  it  will  be  seen  that  the  or- 
der of  October,  eighteen  hundred  and  ninety-four, 
involves  wide  and  substantial  departures  from  the 
decree  of  April,  eighteen  hundred  and  ninety -one. 
The  original  decree  looked  to  a  reconstruction  or  re- 
organization of  the  company.  It  gave  powers  to  hold- 
ers of  receiver's  certificates  to  bid  their  securities 
as  part  of  the  purchase  money  at  the  sale,  and  to 
bondholders  to  bid  their  bonds  and  coupons  at  such 
rate  and  percentage  as  should  be  returnable  to  them 
from  the  ultimate  proceeds  of  sale,  the  deposit  of 
five  thousand  dollars  being  reserved  to  be  paid  in 
cash.  The  bondholders  and  receiver's  certificate  hold- 
ers are  both  eliminated  from  the  order  of  sale  of 
October  twentieth,  eighteen  hundred  and  ninety-four, 
which  is  to  be  for  cash  to  the  highest  bidder;  the 
purchase  money,  including  the  deposit  of  one  hundred 
thousand  dollars,  being  to  be  paid  in  cash  or  its  equiv- 
alent in  certified  checks  or  drafts  satisfactory  to  the 
sheriff  and  to  the  court,  and  not  otherwise.  The  re- 
sult of  such  an  order  is  apparent  in  a  sale  of  property 
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valued  by  hostile  experts  not  much  more  than  two 
jears  ago  at  not  less  than  three  million  dollars  for 
one  hundred  thousand  dollars.  That  the  bondholders 
had  an  equitable  right  to  apply  their  bonds  toward 
the  payment  of  the  purchase  money,  after  .satisfying 
the  costs  and  charges  of  the  litigation  and  trust,  was 
decided  in  Duncan  v.  Mobile  and  Ohio  Railway  Company,  3 
Woods.  597. 

The  effect  of  the  provision  in  the  decree  of  April, 
eighteen  hundred  and  ninety-one,  for  the  benefit  of  the 
bondholders  and  certificate  holders  was  two  fold;  it 
enhanced  the  value  of  their  securities  by  permitting 
their  use  as  cash  in  the  purchase  of  the  road,  and 
also  induced  a  corresponding  reduction  of  the  indebt- 
edness of  the  court,  diminished  pro  tanto  the  amount  of 
cash  required  to  clear  off  the  labor  and  material  in- 
debtedness of  the  court  through  its  receivers,  and 
forestalled  and  prevented  the  litigation  between  lien 
holders,  certificate  holders,  preferred  creditors,  and 
labor  and  material  claimants,  which  is  inevitable  in 
the  proposed  distribution  of  the  almost  ridiculous  sum 
which  will  remain  from  the  one  hundred  thousand 
dollars,  when  the  costs  and  expenses  of  the  court,  and 
the  amount  allowed  for  taxes,  have  been  first  deducted 
therefrom:  Kneeland  v.  American  Loan  and  Trust  Conipanij, 
136  U.  S.  89;  Farmers'  Loan  and  Trust  Company  v.  Texas 
Central  Railway  Company,  129  U.  S.  206;  Jerome  v.  McCarter, 
94  U.  S.  734;  Kneeland  v.  Luce,  141  U.  S.  508;  Wallace  v. 
Looms,  111  U.  S.  776;  Kennedy  v.  5^  Paul  and  Pacific  Rail- 
way Company,  2  Dill.  448;  Stanton  v.  Alabama  and  Chatta- 
nooga Railway  Company,  2  Woods,  506;  Bank  of  Montreal  v. 
Chicago,  Clinton  and  Western  Railway  Company,  48  Iowa,  518; 
Coe  V.  New  Jersey  Midland  Railway  Company,  27  N.  J.  Eq. 
37;  Hoover  v.  Montclair,  etc.,  Company,  29  N.  J.  Eq.  4;  Meyer 
V.  Johnston,  53  Ala  237. 

28  0B.-4. 
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Receiver's  certificates  are  the  creations  of  Ameri- 
can courts.  They  are  securities  sui  generis,  brought 
into  use  by  the  courts  to  enable  them  to  preserve 
property  in  their  custody,  and  the  faith  of  the  court 
which  issues  them  is  pledged  for  their  redemption. 
The  propriety  of  their  issuance  has  been  repeatedly 
upheld  by  the  United  Stales  supreme  and  circuit 
courts,  as  well  as  by  the  state  courts:  Kneeland  v.  Luce, 
141  U.  S.  508;  Jerome  v.  Carter,  94  U.  S.  734;  Wallace  v. 
Loomis,  111  U.  S.  776;  Kennedy  v.  St.  Paul  and  Pacific  Rail- 
road Company,  2  Dill.  448;  Stanton  v.  Alabama  and  Chatta- 
nooga  Railroad  Company,  2  Woods,  506;  Bank  of  Montreal  v. 
Chicago,  Clinton,  and  Western  Railroad  Company,  43  Iowa, 
518;  Coe  v.  New  Jersey  Midland  Railway  Company,  27  N.  J. 
Eq.  37;  Hoover  v.  Montclair,  etc.,  Railroad  Company,  29  N.  J. 
Eq.  4;  Meyer  v.  Johnston,  53  Ala.  237. 

It  has  been  recognized  in  every  case  which  has 
come  under  our  notice,  that  it  is  the  duty  of  the 
court  to  keep  faith  with  its  creditors,  and  to  retain 
possession  of  the  property  until  their  debts  are  paid 
or  provided  for.  In  those  cases  wherein  railroads 
have  been  sold  for  less  than  sufiScient  to  pay  the 
court's  indebtedness,  such  sales  have  been  confirmed 
only  on  one  of  two  conditions,  either  that  the  court's 
creditors  have  taken  part  in  the  sale  and  purchase, 
(by  virtue  of  an  agreement  of  reorganization,)  or  the 
court  has  stipulated  with  the  purchasers  to  assume 
any  balance  of  the  court's  indebtedness:  Farmer's  Loan 
and  Trust  Company  v.  Central  Railroad  Company,  17  Fed. 
758;  Jessup  v.  Wabash,  St.  Louis  and  Pacific  Railroad  Com- 
pany, 44  Fed.  663;  Mercantile  Trust  Compaay  v.  Kanawha 
and  Oswego  Railway  Company,  50  Fed.  874;  Shaw  v.  Little 
Rock  Railroad  Company,  100  U.  S.  605;  Robinson  v.  Philadel- 
phia and  Railroad  Company,  28  Fed.  340;  Kitchen  v.  5^.  Louis 
Railroad    Company,   69  Mo.    224;   Gates  v.  Boston  and  New 
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York  Railroad  Company,  53  Conn.  350;  Canada  Southern  Rail- 
way Company  v.  Gebhard,  109  U.  S.  539;  Shaw  v.  Little  Rock 
Railroad  Company,  100  U.  S.  612;  Twin  Lick  Oil  Company  v. 
Marhurg,  91  U.  S.  591. 

It  was  the  duty  of  the  court  to  encourage  and 
effect  some  plan  of  reorganization  by  which  the  hold- 
ers of  its  certificates  would  have  been  protected.  In 
the  case  before  the  court  one  plan  of  reorganization 
was  submitted  by  the  bondholders,  acting  through  a 
committee,  at  the  close  of  eighteen  hundred  and 
ninety-one.  From  dissentions  among  the  bondholders 
apparent  in  all  the  subsequent  proceedings  before  the 
court,  and  on  the  abstract  of  record,  the  first  plan 
failed  after  repeated  adjournments,  and  a  most  seri- 
ous lapse  of  time.  When  this  state  of  aifairs  was  dis 
closed,  the  fatal  order  was  made  by  the  court  to  sell 
the  property  for  what  it  would  fetch  in  cash,  little 
foreseeing  the  catastrophe  to  which  it  inevitably  led. 
No  provision  was  made,  or  suggested,  for  any  of  the 
creditors  of  the  court.  Anxiety  to  get  rid  as  speedily 
as  possible  of  the  burden  of  the  suit  and  its  append- 
age, the  receivership,  appears  in  the  repeated  efforts 
at  a  sale  on  these  terms.  The  result  is  seen  in  the 
attempted  confirmation  of  a  sale  of  prop'erty,  reasona- 
bly worth  three  million  dollars,  even  in  bad  times  and 
under  depressed  conditions,  for  one  hundred  thousand 
dollars.  Examination  of  the  very  numerous  cases 
which  have  come  before  the  courts  during  the  past 
ten  or  fifteen  years  has  failed  to  find  one  distantly 
resembling  this.  The  anxiety  of  the  court  to  protect 
its  creditors  should  have  been  still  further  stimulated 
by  the  consideration  that  the  security  of  these  lenders 
depended  solely  on  its  action.  If  the  court  fails  the 
certificate  holder,  and  the  sale  being  in  other  respects 
legally   made,  is#  confirmed  without  provision  for  him 
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in  one  form  or  another,  the  balance  of  authority  ap- 
pears to  leave  him  without  remedy.  For  in  such  case 
he  is  bound  by  the  decree:  Mercantile  Trust  Company  v. 
Kanawha  and  Oswego  Railway  Company,  58  Fed.  6;  Gordon  v. 
Newman,  62  Fed.  689;  Beach  on  Receivers,  332. 

The  property  was  sold  for  such  a  grossly  inade- 
quate price  that  it  clearly  shows  a  want  of  good 
faith;  indeed,  a  deliberate  attempt  to  defraud.  The 
property  sold  comprises  a  railroad,  laid  with  steel 
rails  of  fifty  and  fifty-six  pounds  to  the  yard»  ope- 
rated for  one  hundred  and  thirty  miles,  and  with  a 
▼ery  large  quantity  of  partially  constructed  road, 
which  will  reduce  to  a  very  low  figure  the  cost  of  com- 
pleting and  opening  the  next  sixty  miles  through  the 
remaining  part  of  the  Cascade  Mountains,  and  to  the 
Des  Chutes  River;  a  telegraph  line  and  instruments, 
operating  the  one  hundred  and  thirty  miles;  sixteen 
locomotive  engines,  upwards  of  three  hundred  freight 
cars,  seven  passenger  coaches,  and  four  baggage  cars 
and  postofiice  cars;  three  river  steamboats  on  the  Wil- 
lamette River,  which  cost  fifty-seven  thousand  dollars; 
a  valuable  tugboat  on  Yaquina  Bay;  tools  and  ma- 
chinery in  the  shops  at  Yaquina,  costing  about  fifteen 
thousand  dollars;  a  complete  engineering  outfit  of  in- 
struments for  four  or  five  parties;  hoisting  engines, 
and  a  large  quantity  of  miscellaneous  property;  usual 
and  adequate  office  furniture  and  fittings.  So  that  it 
is  in  no  sense  an  exaggerated  statement  that  the  court 
might  have  sold  off  movable  property  to  the  value 
of  over  twice  the  whole  amount  of  the  purchase  money 
bid  by  Messrs.  Bonner  and  Hammond,  and  have  had 
enough  rolling  stock  and  outfit  left  to  operate  the  rail- 
road, and  have  reserved  the  railroad  itself  intact. 
The  bare  recital  of  the  facts  is  surely  enough.  It  is 
submitted  that  the  books  may  be  searched  in  vain  to 
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find — not  a  parallel — but  an  instance  of  ••inadequacy 
ol  price"  even  distantly  resembling  that  now  before 
the  court:  Hume  v.  United  States,  21  Ct.  of  CL  328;  Boyd 
V.  Ellis,  11  Io\^a,  97;  Herron  v.  Herron,  71  Iowa,  428;  Hor- 
seyY.  Houglu  38  Md.  130;  Maquisson  v.  Williams,  111  111.  450; 
Hoyt  V.  Pautueket  Savings  Institution,  110  111.  300;  Latch  v. 
Furlong.  12  Grants  Ch.  (Ont.),  393;  VaU  v.  Jacobs,  Q2  Mo. 
130;  Meyer  v.  Jefferson  Insurance  Company,  5  Mo.  App.  245. 
A  consensus  of  decision  shows  that  a  sale  on  the 
twenty-second  of  December  is  not  a  sale  between  the 
fifteenth  and  twenty-second.  Both  limits  are  ex- 
cluded: Richardson  v.  Ford,  14  IlL  333;  Bunce  v.  Reed,  16 
Barb.  (N.  Y.),  352;  Fowler  v.  Rigncy.  5  All.  Pr.  (N.  S.), 
182;  Atkins  v.  Boylston  Insurance  Company,  5  Mete.  (Mass.), 
439;  Kendall  v.  Kinsley,  120  Mass.  95;  Cook  v.  Gray,  6  Ind. 
335;  Robinson  v.  Foster,  12  Iowa,  186. 

Messrs,  Turner,  MeClure  and  Ralston,  John  R,  Brys9n, 
James  K.  Weatherford,  P.  H.  IfArcy  and  Geo.  G.  Bingham, 
Percy  R.  Kelly,  and  W.  S.  McFadden,  were  attorneys  for 
respondents,  and  oral  arguments  were  made  by  Messrs. 
Bryson,  Bingham,  and  McFadden. 

The  only  brief  filed  for  respondents  was  by  Mr, 
McFadden,  representing  Bonner  and  Hammond  (the 
purchasers  of  the  road),  from  which  brief  a  few  ex- 
tracts are  here  given. 

A  decree  of  confirmation   cures   all  irregularities: 

Challiss  V.  Wise,  2  Kan.  198;  Koehler  v.  Ball,  2  Kan.  160 
(83  Am.  Dec.  451);  Wills  v.  Chandler,  2  Fed.  273;  Town- 
send  V.  Tdlant,  33  CaL  45  (91  Am.  Dec.  617);  (TBrien  v. 
Garlin,  20  Neb.  347;  MeCullough  v.  Chapman,  58  Ala.  325; 
Wilkerson  v.  Allen,  67  Mo.  502;  Neligh  v.  Keen,  20  N.  W. 
277;    Leinenweber  v.  Brown,  24  Or.  548;   MeKugha  v.  Hop- 
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kins,  26  N.  W.  614;  Morrow  v.  Weed,  4  Iowa,  77  (66 
Am.  Dec.  122);  Woodhull  v.  Little,  102  N.  Y.  105;  CooZry 
V.   Wilson,  42  Iowa,  428. 

Inadequacy  of  price  is  not  of  itself  sufficient 
ground  for  setting  aside  a  sale.  Evidence  of  irregu- 
larity to  the  injury  of  the  parties  interested  must  be 
clear  and  conclusive  before  a  court  will  interfere  and 
set  aside  a  sale.  The  mere  inadequacy  of  price  is  not 
a  sufficient  ground  to  sgt  aside  a  judicial  sale,  unless 
it  be  so  great  as  to  shock  the  conscience  of  the  court 
and  raise  the  inference  of  unfairness,  fraud,  mistake, 
or  surprise;  and  a  resale  will  not  be  ordered,  as  a  gen- 
eral rule,  upon  an  offer  to  increase  the  price  brought 
at  the  sale,  without  the  support  of  special  circum- 
stances: Jones  on  Corporations,  Bonds,  and  Mortgages 
(2  ed.),  §  662;  Wesson  v.  Chapman,  76  Hun,  592  {2>^  N.  Y. 
192);  Freeman  on  Executions,  §289;  Weaver  v.  Nugent, 
13  Am.  St.  792;  Stockmeyer  v.  Tobin,  139  U.  S.  176  at 
page  196;  Brittin  v.  Handy,  73  Am.  Dec.  497;  Central 
Transportation  Company  of  New  York  v.  Sheffield  and  Bir- 
mingham Coal  and  Iron  Company,  60  Fed.  9;  Lake  Superior 
Iron  Company  v.  Brown,  Bonnell  and  Company,  44  Fed.  539; 
Harris  v.  Ruby,  38  Fed.  622;  Herman  v.  Copeland,  17 
S.  E.  482;  Blackburn  v.  Selma  Railway  Company,  3  Fed. 
689. 

After  confirmation  a  judicial  sale  will  not  be  set 
aside  except  for  fraud,  surprise,  or  other  cause,  for 
which  equity  would  relieve  in  case  of  sale  by  par- 
ties: Berlin  v.  Melthorn,  75  Va.  639;  Virginia  Fire  Insur- 
ance Company  v.  Coiiell,  85  Va.  857;  Huston  v.  Aycock,  78 
Am.  Dec.  131;  Williamson  v.  Berry,  8  How.  495;  Brewer 
V.  Herbert,  96  Am.  Dec.  582;  Hart  v.  Burch,  130  111.  427; 
Marrow  v.  McGreeger,  49  Ark.  67;  Todd  v.  Gallego  Mills 
Manufacturing  Company,  84  Va.   586;  Freeman  on  Execu- 
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lions,  |§  305-310;  Karns  v.  Rorer  Iron  Company  (Va.),  11 
8.E.  431;  Page  v.  Kress  (Mich.),  44  N.  W.  1052. 

Tlie  court    may  ratify  various   irregularities  in  the 

]^oceedings,    t^e    principle    being    that   a  subsequent 

rati&cation  is  equivalent  to  a  previous   authorization: 

Aahon  V.  Allison,  13  S.  E.  549;  Crosby  v.  Kicst,  135  111.  43S; 

Euckins  v.  Kapf,  14  S.  W.  1016;  Stoekmerger  v.   Tobin,  139 

U.  S.  176;  Wetmore  v.  5^.  Paul  and  Pacific  Railroad  Company, 

3  Fed.  177;  Driscoll  v.  Morris,  21  S.  W.  C29;  Max  Moran  v. 

CTarft,8  Am.  St.  66;   Watson  v.  Tro/yii/e,  50  N.  W.  331;  5^a^e 

National  Bank  v.  i\fceZ,  22  Am.  Sfc.    185;  Camdm  v.  Mayew, 

129  U.   S.  73;   fl'ar«e^  v.   Roffe,  12   W.  Va.  401;  Leadville 

Coal  Company  v.  McCreery,  141   U.  S.  475;   iSa^^  v.  Veon,  18 

W.  V.   291;    Wills   v.    Chandler,   2   Fed.   273;    Jennings  v. 

CarsoTJ,  4  Cranch,  2;  Tnmft/e  v.  Herold,  20  W.  Va.  002. 

The  proposition  that  before  a  court  can  make  an 
order  of  sale  under  the  authority  reserved  in  an  orig- 
inal decree  it  must  notify  and  have  before  it  the  hold- 
ers of  receivers'  certificates,  and  all  persons  laboring 
or  furnishing  material  for  the  receivership,  announced 
in  appellants  brief,  is  very  extraordinary.  It  is  so  re- 
freshingly new.  And,  if  correct  in  principal,  what  a 
limitless  field  for  litigation  it  will  open  up  for  the 
legal  profession.  Each  little  railroad  receivership 
may  count  its  parties  litigant  by  the  thousand  and 
our  transcontinental  receiverships  theirs  by  the  ten 
thousand.  What  a  pageant  to  the  eyes  of  us  worldly- 
minded  lawyers.  Ten  thousand  suitors  in  one  case 
with  ten  thousand  retained  lawyers,  counselors,  and 
barristers.  What  a  happy  solution  of  the  labor 
question.  The  overcrowded  avocations  of  life  will  be 
relieved.  The  law  will  offer  untold  opportunities. 
CJourts,  officers,  sheriffs,  bailiffs,  clerks,  and  criers 
will  increase,  and  no  man  need  be  without  an  office. 
The  thoughts   of    it   all    makes    one    almost    delirious 
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with  impatience.  Surely,  if  this  is  not  the  law,  its  ju- 
dicial enactment  would  greatly  subserve  the  legal  pro- 
fession. Why  should  we  look  backward  for  a  prece- 
dent? Counsel  for  appellants  rise  above  the  narrow 
confines  of  adjudicated  cases,  and  must*  the  court  plod 
while  they  soar? 

The  authorities  cited  by  counsel  to  the  effect  that 
a  final  decree  cannot  be  changed  or  modified  meet  our 
approval,  and  we  yield  ready  assent  to  the  proposi- 
tion. We  hold,  however,  that  courts  of  equity  may 
reserve  the  power  to  control  the  manner  of  enforce- 
ment of  their  decrees,  and  that  such  power  was  re- 
served by  the  court  in  this  case.  The  questions 
raised  and  authorities  cited  in  reference  to  the  duties 
of  the  court  to  protect  the  holders  of  receivers'  certi- 
ficates must  be  viewed  and  read  by  the  light  of  the 
conditions,  surroundings,  and  history  of  this  case  in 
order  to  decide  upon  their  applicability.  Abstractly, 
the  authorities  are  well  enough.  The  facts  and  his- 
tory of  the  case,  however,  do  not  admit  of  their  appli- 
cation. 

So  far  as  the  suggestion  goes  that  the  court  con- 
tinue the  receivership  until  it  can  itself  go  out  and 
effect  a  reorganization  plan  and  have  the  same  car- 
I'ied  out,  we  confess  to  an  inablity  to  accede  to  the 
views  of  appellant's  counsel;  and  the  authorities  cited 
have  failed  to  carry  conviction  to  our  minds  that  such 
a  plan  is  feasible  or  legal.  Courts  no  doubt  will,  as 
stated  in  some  cases  cited,  recognize  equitable  and 
proper  reorganization  schemes  provided  and  arranged 
for  by  creditors  and  bondholders.  But  a  court  cer- 
tainly will  not  actively  promote  or  arrange  reorganiz- 
ation plans.  Suppose,  however,  the  court  should  at- 
tempt a  thing  so  utterly  absurd,  how  is  it  to  require 
creditors  or  bondholders  to  carry  it  out?    It  will  be 
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observed  that  by  the  terms  of  the  original  decree  the 
mortgaged  property  must  be  sold  as  entirety  and  for 
cash,  and  then  follows  this  clause:  ''So  much  of  the 
purchase  money  as  is  not  required  to  be  paid  in  cash 
may  be  paid  in  receivers'  certificates  authorized  by 
the  court,  and  in  overdue  bonds,  interest  coupons  of 
bonds  secured  by  the  mortgage  in  question,  at  such 
rate  and  percentage  as  the  holder  would  be  entitled 
to  receive  in  respect  of  such  bonds  and  coupons  aut 
of  the  purchase  money  and  proceeds  of  the  sale,  as 
the  same  may  be  ascertained.  If  any  question  should 
arise  as  to  the  rate  or  amount  of  such  dividend  and 
percentage,  or  as  to  the  proportion  to  be  paid  in  cask 
and  the  proportion  that  may  be  paid  in  such  bonds 
and  coupons,  application  may  be  made  to  the  court 
from  time  to  time  at  the  foot  of  the  decree."  What 
is  the  clear  and  obvious  meaning  of  this  language  in 
the  decree?  Does  it  convey  the  idea  claimed  for  it 
by  appellant's  counsel,  that  holders  of  receiver's  cer- 
tificates, or  overdue  bonds,  or  interest  coupons  could, 
under  the  decree,  bid  their  securities  at  the  sri^e?  Bid 
receivers  certificates,  or  bonds  at  a  judicial  sale  I 
Most  extraordinary  proposition.  Suppose  the  certifi- 
cates are  only  worth  ten  cents  on  the  dollar.  Is  the 
holder  of  them  to  stand  up  and  bid  certificates  against 
a  cash  bidder?  Or,  suppose  the  bonds  are  entirely 
worthless,  as  they  are,  are  bondholders  at  the  sale  to 
have  the  privilege  of  bidding  these  bonds  against 
holders  of  receiver's  certificates  which  are  worth  ten 
cents  on  the  dollar,  and  even  against  a  cash  bidder:^ 
If  this  construction  can  obtain  there  is  no  doubt  but 
what  the  property  will,  at  a  new  sale,  bring  a  much 
better  price  in  bonds  and  receiver's  certificates.  The 
difficulty  will  be  in  getting  the  court's  creditors  to 
receive    them    in    payment    of    the    court's    debts.    It 
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must  be  apparent,  to  every  one  who  reads,  that  the 
decree  contemplated  nothing  but  a  cash  sale,  giving, 
however,  to  the  purchaser  the  privilege  of  using  any 
of  these  securities  in  paying  the  ^amount  of  his  bid, 
just  so  far  as  such  securities  would  be  entitled  to 
participate  in  the  cash  realized  at  such  sale.  No 
other  construction  can  be  given  to  the  language  of 
tlie  decree  without  doing  violence  to  its  terms,  and 
stultifying  the  court  that  rendered  it  It  seems  inex- 
plicable that  the  proviso  as  to  bonds,  certificates,  etc., 
predicated  wholly  on  possible  **futures,''  as  to  pros- 
pective values  thereof,  as  the  same  may  be  ascer- 
tained in  the  distant  future,  poetically  styled,  **The 
sweet  by  and  by,"  should  so  bewilder  the  imagination 
of  appellants.  Is  this  court  to  grasp  at  phantasies  — 
ethereal  essences,  fanned  into  existence  by  the  wand 
of  the  versatile  counsel  who  for  years  has  stood  over 
the  tomb  of  the  defendant  corporations  chanting  re- 
quiems to  the  glory  of  the  departed?  It  was  Moses, 
who,  at  the  murmurings  of  the  Israelites,  smote 
Horeb's  rock  and  made  water  to  flow  to  slake  the 
thirst  of  the  famishing  multitude,  and  the  appellants 
ask  the  court  in  some  incomprehensible  way  to  re- 
solve itself  into  a  money  center  and  precipitate  cash 
into  the  pockets  of  certificate  and  bondholders.  They 
signally  fail  to  blaze  out  the  highway  to  the  bonanza 
fields  for  the  court's  occupancy. 

The  circuit  court  has  been  weighed  down  with  this 
receivership  and  the  operating  of  the  defendant  com- 
panies since  the  evening  of  the  twenty-eight  of  Octo- 
ber, eighteen  hundred  and  ninety.  Even  the  letters 
'•O.  P.  R."  and  **W.  V.  and  C.  R"  have  hung  over  the 
court  below  an  ever-present  and  veritable  nightmare. 
Every  conceivable  expedient  known  to  the  law  has 
been  adopted  by  the  court  to  relieve  itself  from  this 
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incubus.  Five  different  modifications  as  to  the  enforce- 
ment of  the  decree,  after  much  consideration,  have 
'  been  judicially  promulgated  to  the  world  to  induce  bid- 
ders to  purchase  this  combined  railroad  plant.  Time 
and  again  have  the  properties  and  franchises  of  these 
defunct  corporations  been  duly  advertised  for  public 
sale.  Printers'  ink  has  been  repeatedly  spread  from 
Oregon  to  New  York  City,  announcing  boldly  to  the 
pnblic  that  the  sheriff  of  Benton  County  would  appear 
at  the  front  door  of  the  courthouse  and  sell  at  pub- 
lic auction  this  property  under  the  decree  of  the 
c«urt,  and,  in  at  least  seven  instances,  that  sheriff, 
for  want  of  bidders,  was  compelled  to  postpone  the 
sale  from  time  to  time^  Since  December  of  eighteen 
hundred  and  ninety-one,  these  efforts  to  unload  the 
court's  embargo  have  been  most  vigorous  and  con- 
tinuous. So  much  so,  that  the  court  seemed  resolved 
into  a  kind  of  perpetual  supplicant  to  the  railroad 
world  at  large  for  assistance  out  of  the  operating 
dilemma. 

Two  receivers  have  been  bom  and  have  lived  and 
died  during  the  operating  period  of  this  concern,  and 
the  third  and  last,  an  example  of  the  sur\aval  of  the 
fittest,  has  barely  survived,  and  faintly  answers  to 
rollcall.  Nor  has  the  court  struggled  alone  and  un- 
aided in  the  premises.  By  no  means!  Ninety -seven 
different  attorneys,  learned  and  unlearned,  have  ad- 
ministered the  balm  of  consolation  to  the  patient  in 
doses  to  soothe,  if  not  relieve,  at  **  upset  figures. '* 
To  keep  pace  with  this  moving  procession,  the  court 
has  been  practically  in  adjourned  session  for  the  past 
four  years.  The  live  coals  on  the  altar  of  justice 
have  been  constantly  fanned  to  meet  the  ever-recur- 
ring exigencies,  superinduced  by  the  **  operating  proc- 
ess."   In  a  word,  the  record  discloses  the  fact  to   be 
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that  the  ** corpus"  has  been  treated  from  every  con- 
ceivable standpoint,  allopathic,  homeopathic,  and  eclec- 
tic; but  all  to  no  purpose.  It  was  Burke  who  said 
'*\Vhat  shadows  we  are,  and  what  shadows  we  pur- 
sue," but  it  has  been  left  to  the  ingenuity  of  appel- 
lants by  long  and  close  contact  with  a  "going  con- 
cern" to  attempt  the  rare  expedient  of  reducing 
shadow  to  substance,  and  erecting  an  ideal  super- 
structure tliereon.  Unfortunately,  the  blissful  dreams 
of  bountiful  rewards  as  appertains  to  Oregon  Pacific 
certificates  is  not  to  be  realized  in  this  present  evil 
world.  No  judicial  power,  as  now  organized,  is  gifted 
with  divination,  and  no  earthly  tribunal  can  speak 
the  dead  into  life.  Even  the  roadbed,  structures,  and 
betterments  of  the  defendant  companies  have  reached 
the  stage  of  actual  decay.  Desolation  and  ruin  are 
everywhere  manifest  from  the  Yaquina  terminus  to 
Breitenbush  in  the  Cascades.  The  court,  certificate 
holders,  and  all  concerned,  are,  under  the  appellants' 
contention,  reduced  to  the  position  of  the  unfortunate 
pitcher,  in  Sancho  Panza's  aphorism,  viz.,  "Whether 
the  pitcher  hits  the  stone,  or  the  stone  hits  the 
pitcher,  it  goes  "ill  with  the  pitcher."  Let  the  cer- 
tificate liolders  therefore  be  content  with  their  pres- 
ent forlorn  condition  —  la  fortune  passe  partoiit. 

Opinion  by  Mr.  Justice  Moore. 

The  respondents  contend  that  because  the  defend- 
ant companies  have  admitted  in  their  answers  that 
they  were  insolvent,  and  that  the  value  of  their  prop- 
erty and  franchises  was  insufficient  to  meet  the  pay- 
ment of  the  bouds  and  overdue  interest  coupons  se- 
cured by  the  mortgage,  and  because  no  decree  has 
been   rendered  against  them  for  any  deficiency  after 
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the  sale  of  their  property,  and  because  they  have  not 
made  any  objections  to  the  confirmation  of   the  sale, 
they  have  no  appealable  interest,  and  are  estoi)ped  by 
the  order  of   confirmation;  that  none  of  the  othor  ap- 
pellants ever  intervened  in  the  court  below,  or  became 
parties  to  the  record;  that  Sanford  Bennett,  E.  C.  Mc- 
Shane,    and    Bronaugh,    McArthur.    Penton,    and    Bro- 
naugh  are  the  only  persons  or  firms  who  filed  any  ob- 
jections to    the  confirmation  of   this  sale    within    the 
time  prescribed  by  law;  that  the  appellants   have    no 
unity  of  interest,  and  that  Bronaugh,  McArthur,  Fen- 
ton,   and  Bronaugh    have    not    taken    a    cross-appeal. 
Without  considering   the   respondents'   objections,    but 
assuming  that  the  appellants  are  parties  to  the  record 
and  properly   before  the  court,   we  will   exaiiiine   tlie 
case  upon  the  merits  as  presented  by  the  record. 

1.  The  appellants  contend  that  the  amount  bid  for 
the  property  and  franchises  was  so  grossly  disi)ropor- 
tionate  to  its  value  as  to  render  the  order  of  confirma- 
tion an  abuse  of  discretion,  and,  while  not  exx)ecting 
the  court  to  set  the  sale  aside  on  account  of  inade- 
quacy of  the  price  alone,  they  insist  that  some  excuse 
should  be  found  for  avoiding  the  effect  of  the  bid  in 
such  cases,  and  suggest  as  an  additional  reason  there- 
for that  the  court  had  no  jurisdiction  or  authority  at 
a  subsequent  term  to  modify  or  vary  the  provisions 
of  the  original  decree;  while  the  respondents,  admit- 
ting the  legal  proposition  contended  for,  insist  that 
the  subsequent  orders  of  the  court  did  not  modify  or 
vary  the  ori^nal  decree,  but  only  prescribed  the 
terms  of  its  enforcement,  and  that  the  right  to  do  so 
is  inherent  in  the  court,  and  was  specially  reserved  in 
the  decree.  Assuming,  for  the  sake  of  argument,  that 
the  amount  bid  was  inadequate,  we  will  examine   the 
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original  decree  and  the  order  of  the  court  of  October 
twentieth,  eighteen  hundred  and  ninety-four,  with  ref- 
erence to  the  right  of  a  purchaser  to  tender  in  part 
payment  of  the  purchase  price  receivers'  certificates 
as  cash,  this  being  the  particular  modification  of  which 
the  appellants  complain.  The  original  decree,  after 
providing  that  the  mortgaged  property  should  be  sold 
as  an  entirety  for  cash  and  without  appraisement  or 
right  of  redemption,  further  directs  that  **so  much  of 
the  purchase  price  as  is  not  required  to  be  paid  in 
ca.-h  may  be  paid  in  receivers'  certificates,  and  in 
bonds,  overdue  interest  coupon  bonds,  at  such  rate 
and  percentage  as  the  holder  would  be  entitled  to  re- 
ceive in  respect  of  such  bonds  and  coupons  out  of  the 
purchase  money  and  proceeds  of  sale,  as  the  same 
may  be  ascertained.  If  any  question  should  arise  as 
to  the  sale  and  amount  of  such  dividend  and  percent- 
age, or  as  to  the  proportion  to  be  paid  in  cash  and 
the  proportion  that  may  be  paid  in  such  bonds  and 
coupons,  application  (for  that  purpose)  may  be  made 
to  the  court. from  time  to  time."  The  sentence  last 
quoted  makes  no  provision  for  ascertaining  what  pro- 
portion of  the  purchase  price  may  be  paid  in  receiv- 
ers' certificates,  but  the  preceding  sentence,  having 
provided  that  so  much  of  it  as  is  not  required  to  be 
paid  in  cash  may  be  paid  in  certificates,  bonds,  and 
coupons,  places  the  certificates  in  the  same  class  with 
the  other  evidence  of  indebtedness,  and  limits  the 
right  of  a  bidder  to  tender  them  in  payment  of  that 
part  of  the  purchase  price  not  required  by  the  court 
to  be  paid  in  cash.  It  also  required  a  bidder  to  de- 
posit the  sum  of  five  thousand  dollars  as  an  earnest 
of  his  good  faith  and  ability  to  comply  with  the  terms 
of  his  offer  to  purchase,  but  it  did  not  prescribe  what 
sum  should  be  paid  in  cash,  and  hence,  in  the  absence 
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Oi  such  a  provision,  the  whole  purchase  price  could  be 
pud  only  in  that  manner.  If  the  sale  had  been  made 
under  the  original  decree,  without  any  application  to 
the  court  to  prescribe  what  amount  of  the  purchase 
price  should  be  paid  in  cash,  can  it  be  successfully 
contended  that  the  purchaser  could  have  tendered 
either  receivers'  certificates,  bonds,  or  interest  coupons 
in  payment  of  any  part  of  it?  Had  the  court*  on  the 
application  of  the  parties,  fixed  the  amount  of  the 
purchase  price,  less  than  the  whole,  which  was  to 
have  been  paid  in  cash,  then  the  certificates  would 
have  been  receivable  at  their  face  value  in  liquidation 
of  that  part  of  it  not  so  payable,  for  the  decree  made 
provision  for  receiving  the  bonds  and  coupons  only  at 
such  rate  and  percentage  as  the  holders  thereof  might 
be  entitled  to  out  of  the  purchase  price,  and  made  no 
reference  to  the  certificates.  The  order  of  October 
twentieth,  eighteen  hundred  and  ninety-four,  provided 
that  such  sale  should  be  made  for  cash  in  United 
States  gold  coin;  and  it  was  contended  at  the  argu- 
ment that,  since  the  receivers'  certificates  were  not 
payable  in  like  coin,  they  could  not  be  received  in 
payment  of  any  part  of  the  purchase  price,  and 
hence  this  order  substantially  modified  the  original 
decree.  It  is  suflBcient  to  say  that,  had  they  been 
payable  in  United  States  gold  coin,  they  would  not 
have  been  receivable  in  payment  of  any  part  of  the 
purchase  price  until  the  court  had  prescribed  what 
part,  less  than  the  whole,  should  be  j)aid  in  coin. 

2.  The  order  of  October  twentieth,  eighteen  hun- 
dred and  ninety -four,  also  provided  that  **All  taxes 
legally  due  and  owing  by  the  defendant  companies  up 
to  the  thirty-first  day  of  March,  eighteen  hundred  and 
ninety-four,  shall  be  paid  out  of  the  purchase  money 
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realized  from  such  sale,  by  and  under  the  order  of 
this  court,  and  all  taxes  levied  against  such  properties 
and  franchises  after  the  thirty-first  day  of  March, 
eighteen  hundred  and  ninety -four,  shall  be  borne  and 
paid  by  the  purchaser  or  purchasers  at  such  sale." 
It  is  contended  that  the  order  providing  for  the  pay- 
ment of  the  taxes  levied  on  the  property  of  the  de- 
fendant companies  prior  to  March  thirty-first,  eighteen 
hundred  and  ninety-four,  substantially  modified  the 
original  decree,  and  prejudged  the  rights  of  the  lien- 
bolders  without  having  given  them  an  opportunity 
to  question  the  validity  of  sucli  taxes;  and  that  the 
portion  thereof  requiring  the  purchaser  to  pa\^  the 
taxes  levied  after  that  date  was  invalid,  and  tended  to 
reduce  the  amount  of  the  purchaser's  bid  to  the  ex- 
tent of  the  unascertained  tax.  We  cannot  think,  from 
an  examination  of  the  order,  that  the  court  intended 
thereby  to  determine  the  question  of  priority  of  right 
to  the  fund  which  was  to  be  realized  from  the  sale  of 
the  property.  The  record  shows  that  the  counties  of 
Benton,  Lincoln,  Linn,  and  Tvlarlon,  upon  their  peti- 
tions to  the  court,  obtained  an  order  directing  the  re- 
ceiver to  pay  the  taxes  due  them  from  the  defendant 
companies,  which,  in  effect,  transferred  the  rights 
which  the  said  counties  had  in  the  property  situated 
within  their  respective  limits  to  the  fund  to  be  real- 
ized from  its  sale,  which  fund  was  to  be  applied  to  the 
payment  of  these  taxes  *'*by  and  under  the  order  of 
the  court."  The  court,  in  the  order  complained  of, 
did  not  find  what  amount  of  tax,  if  any,  was  due 
either  county,  or  attempt  to  establish  a  prior  or  any 
lien  in  fa7or  of  the  said  counties.  It,  in  effect,  pro- 
vided that  the  fund  realized  from  the  sale  should 
stand  in  the  place  of  the  property,  and,  upon  settle- 
ment, be  distributed  among  those  having  a  prior  right 
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to  it.  If  the  counties  had  no  prior  lien  on  the  prop- 
erty for  the  payment  of  the  delinquent  taxes,  they 
could  have  no  prior  claim  on  the  fund  to  be  realized 
from  its  sala  How  could  the  appellants  be  injured 
by  this  order?  If  any  one  had  cause  to  com])lain, 
it  would  be  the  said  counties,  and  particularly  so  if 
the  fund  was  insufficient  to  pay  the  delinquent  taxes, 
but  they  have  made  no  objection  to  the  provisions 
imposed,  with  which  they  are  presumably  satisfied. 
While  the  requirement  that  the  purchaser  should  pay 
all  taxes  levied  on  the  property  after  March  thirty- 
first,  eighteen  hundred  and  ninety  four,  may  have  had 
the  effect  to  reduce  the  amount  of  his  bid,  it  was  not 
in  our  judgment  invalid,  for  if  the  sale  had  been  con- 
summated prior  to  the  issue  of  the  warrant  for  the 
collection  of  the  taxes  of  that  year,  and  no  agree- 
ment had  been  entered  into  in  reference  to  their  pay- 
ment, it  would  have  been  the  duty  of  the  purchaser  to 
pay  them:  Hill's  Code,  §  2846.  The  trial  court  in  fix- 
ing the  day  of  sale  not  later  than  December  twenty- 
second,  was  doubtless  aware  that  it  would  be  impos- 
sible for  the  state  board  of  equalization  to  complete 
its  examination  of  the  county  assessment  rolls,  and 
certify  the  result  to  the  several  county  clerks,  in  time 
to  have  the  tax  rolls  completed  and  warrants  issued 
for  the  collection  of  the  taxes  until  after  that  date, 
and  we  can  see  no  injury  resulting  from  the  court's 
order  calling  the  purchaser's  attention  to  the  provis- 
ions of  the  statute  in  relation  to  his  duty  to  pay  the 
taxes  of  eighteen  hundred  and  ninety-four. 

3.  The  court  acquired  jurisdiction  of  the  subject 
matter  of  the  suit  by  virtue  of  the  constitution  and 
statutes  of   the  state,  and  of  the  persons  of  the  de- 
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fendant  companies  by  their  several  answers  admitting 
the  allegations  of  the  original  and  supplemental  com- 
plaints; and  the  court,  having  found  the  amount  due 
from  the  defendants  to  the  plaintiff,  and  that  this  sum 
was  secured  by  a  deed  of  trust,  foreclosed  the  same, 
and  ordered  a  sale  of  the  mortgaged  property,  and, 
having  had  jurisdiction  of  the  subject  matter  and  per- 
sons of  the  defendant  companies,  its  decree  was  final 
and  fully  supports  the  sale  of  the  defendants'  prop- 
erty, unless  it  has  been  modified  by  the  subsequent 
orders  of  the  court.  Mr.  Beach,  in  his  valuable  work 
on  Modern  Equity  Practice,  (section  905,)  in  speaking 
of  the  power  of  a  court  to  control  the  execution  of  its 
decree,  says:  ** Notwithstanding  the  general  rule  that 
the  court  has  no  power  whatever,  after  final  decree, 
to  amend,  modify,  or  alter  the  proofs  of  the  decree,  it 
retains  and  possesses  the  power  of  controlling  the 
time  of  its  execution."  The  authorities  cited  in  sup- 
port of  the  text  are:  Bound  v.  South  Carolina  Railway  Com- 
pany, 55  Fed.  186;  Monkhouse  v.  Corporation,  17  Ves.  380; 
Edwards  v.  Cunliffe,  1  Madd.  287;  Spann  v.  Spann,  2  Hill's 
Ch.  Pr.  122.  In  the  Bound  Case,  55  Fed.  186,  the  de- 
cree ordered  the  sale  of  a  railroad  to  be  made  on 
April  eleventh,  eighteen  hundred  and  ninety-three, 
and,  an  appeal  having  been  taken  in  which  no  super- 
sedeas bond  was  given,  the  court,  on  motion,  after 
adopting  the  language  quoted  in  the  text,  postponed 
the  sale  to  December  twelfth  of  that  year.  In  Monk- 
house  V.  Corporation,  17  Ves.  380,  the  i)laiiitiff  having  ob- 
tained a  decree  foreclosing  a  mortgage,  the  defendant 
moved  the  court  to  suspend  its  execution  until  six 
months  after  an  appeal  could  be  heard,  which  motion 
was  allowed  upon  condition  that  the  defendant  pay 
the  interest  and  costs,  upon  plaintiff's  undertaking  to 
lepay  the  same,  if  the  decree  should  be  reversed.     In 
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Edwards  v.  Curdiffe,  1  Madd.  287,  the  decree  provided 
tliat  unless  the  amount  due  was  paid  on  December 
twenty-third,  eighteen  hundred  and  fourteen,  the  mort- 
gage foreclosure  should  become  absolute,  but  the  mort- 
gagor, being  unable  to  comply  with  the  terms,  the 
date  of  payment  was,  upon  motion,  extended  four 
times.  So,  too,  in  Spann  v.'  Spann,  2  Hill's  Ch.  Pr.  11^2. 
Johnson,  J.  in  delivering  the  opinion  of  the  court 
upon  this  question,  said:  *'But  it  is  equally  clear  that 
the  courts,  both  of  law  and  equity,  or  a  judge  or 
chancellor  at  chambers,  have  the  power,  and  daily 
exercise  it,  of  suspending  the  execution  of  even  final 
process  on  account  of  subsequent  matter  which  would 
render  the  execution  of  it  oppressive  or  iniquitous." 
These  authorities  clearly  support  the  text  of  the 
learned  author,  and  conclusively  show  that,  while  a 
court  cannot,  by  a  subsequent  order,  modify  the  essen- 
tial features  of  a  final  decree,  it  does  possess  the  in- 
herent right  of  changing  the  time  of  its  execution. 
This  right  being  granted,  it  must,  upon  principle,  be 
conceded  that  a  court  possesses  an  equal  right  to 
modify  by  a  subsequent  order  the  manner  of  the  en- 
forcement of  its  decrees,  for  it  requires  no  more 
power  to  modify  the  manner  than  it  does  to  change 
the  time  of  executing  them.  In  Turner  v.  Indianapolis, 
Bloomington,  and  Western  Railway  Company,  8  Bissell,  380, 
(Fed.  Cas.  14259,)  Mr.  Justice  Drummond,  in  comment 
ing  on  the  modification  of  a  decree  by  a  subsequent 
order,  said:  **The  facts  were  that  the  original  decree 
was  entered  on  the  eighteenth  of  July,  eighteen  hun- 
dred and  seventy-seven,  and  the  amendment  was  made 
in  May,  eighteen  hundred  and  seventy-eight.  I  admit 
the  rule  which  denies  the  power  of  the  court  over  a 
decree  after  the  term  when  it  was  rendered.  It  can 
not  change  or  alter  the  essential  parts  of  the  decree. 


68        Farmers'  Loan  Co.  v.  O.  P.  R.  R.  Co.     [  28  Or. 

But  what  was  the  order  made  by  the  court  in  May, 
eighteen  hundred  and  seventy -eight?  It  is  termed  a 
further  direction  for  the  execution  of  the  decree  there- 
tofore entered.  The  original  decree  provided  that  the 
property  should  be  sold  on  a  certain  number  of  days' 
publication.  That  was  changed  by  the  amendment. 
The  original  decree  provided  for  the  distribution  of 
the  funds  arising  from  the  sale  in  a  particular  man- 
ner. That  was  changed  by  the  amendment  of  May, 
eighteen  hundred  and  seventy-eight.  But  these  things 
did  not  affect  the  substance  of  the  decree.  Of  the 
right  of  the  court  to  make  that  order,  I  cannot 
doubt."  This  case  was  api^ealed  to  the  Supreme 
Court  of  the  Unified  States,  where  Mr.  Justice  Har- 
lan, in  rendering  the  decision  upon  review  of  the 
foregoing  objection,  with  others,  said:  **We  do  not 
stop  to  consider  whether  these  objections  find  any 
support  in  the  record,  since  it  is  sufficient  to  say  that, 
if  any  such  errors  exist,  they  necessarily  inhere,  some 
in  the  final  decree  of  foreclosure  and  sale,  and  others 
in  the  order  which  preceded  it.  They  cannot  be  ex- 
amined upon  an  appeal  merely  from  the  order  con- 
firming the  report  of  sale.  Our  authority  extends,  as 
we  have  shown,  no  further  than  to  an  examination  of 
the  exceptions  filed  by  appellants  to  the  report  of 
sale,  from  the  order  confirming  which  this  appeal  is 
taken.  And  some  of  these  exceptions  plainly  have 
reference,  not  to  the  sale  itself,  but  to  the  final  de- 
cree of  foreclosure;  such,  for  instance,  as  that  the 
terms  of  sale  were  too  onerous;  that  the  property 
was  sold  subject  to  various  claims,  the  amount  of 
which  was  wholly  uncertain;  and  that  the  court  had 
no  jurisdiction  in  the  case":  Turner  v.  Farmers'  Loan 
and  Trust  Company,  106  U.  S.  522  (1  Sup.  Ct.  519).  The 
modifications  complained  of  do  not,  in  our  judgment, 
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alter  or  vary  the  essential  parts  of  the  original  de- 
cree, and  were  such  as  the  court  had  authority  to 
make  in  carrying  it  into  execution. 

4.  We  will  now  examine  the  objections  to  the  con- 
firmation. It  is  contended  that  the  court  having  in- 
structed the  sheriff  to  sell  the  property  between  the 
fifteenth  and  twenty-second  days  of  December,  eigh- 
teen hundred  and  ninety -four,  that  officer  had  no 
license  to  sell  on  either  of  said  days,  and  hence  a  sale 
by  him  on  the  twenty-second  of  that  month  was  void. 
However  this  may  be,  the  court  has  ratified  the  acts 
of  its  agent,  and  confirmed  the  sale.  **The  court." 
says  Mr.  Freeman  in  his  work  on  Void  Judicial  Sales, 
(section  42,)  '*may,  if  it  deems  best,  ratify  various  irreg- 
ularities in  the  proceedings.  If  the  officer  changed  the 
terms  of  the  sale,  the  court  may  ratify  his  action,  pro 
vided  the  terms,  as  changed,  are  such  as  the  court  had 
power  to  impose  in  the  first  instance."  The  court  in 
such  cases  may  do  by  indirection  what  it  could  do 
directly,  and,  since  it  could  have  ordered  the  sale  on 
the  day  it  occurred,  it  had  power  to  ratify  the  act  of 
the  officer,  if  it  be  conceded  that  he  exceeded  his  au- 
thority by  selling  the  property  on  the  day  named: 
Jacobs*  Appeal,  23  Pa.  St  477;  Emeroy  v.  Vroman,  19  Wis. 
689  (88  Am.  Dec.  726);  Thorn  v.  Ingram,  25  Ark.  58. 


*i 


5.  The  most  important  contention  is  that  the  prop- 
erty and  franchises  offered  for  sale  were  of  the  value 
of  three  million  dollars;  that  the  rails,  rolling  stock, 
and  miscellaneous  property  alone,— not  including  the 
land  or  buildings,— were  worth  four  hundred  and  fifty 
thousand  dollars;  and  that  the  bid  of  one  hundred 
thousand  dollars  is  so  grossly  inadequate  as  to  shock 
the  conscience,  and  raise  the  inference  of  unfairness, 
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fraud,  mistake,  or  surprise.  "The  uniform  current  of 
the  authorities,"  says  the  court  in  Marlatt  v.  Warwick,  18 
N.  J.  Eq.  108,  ** settles  that  mere  inadequacy  of  price, 
where  parties  stand  on  an  equal  footing,  and  there  are 
no  confidential  relations  between  them,  is  not  of  itself 
sufiicient  to  set  aside  a  sale,  unless  the  inadequacy  is 
so  gross  as  to  be  proof  of  fi^ud,  or  to  shock  the 
judgment  and  the  conscience."  In  the  case  at  bar  it 
is  not  claimed  that  the  parties  did  not  stand  on  an 
equal  footing,  that  there  were  any  confidential  rela- 
tions existing  between  them,  or  that  there  is  any  proof 
of  fraud,  and  hence  the  inadequacy  sufficient  to  set 
aside  the  sale  must  be  so  gross  as  to  shock  the  con- 
science. We  have  examined  the  transcript  before  ns 
in  vain  to  find  any  evidence  of  the  value  of  the  said 
property  and  franchises.  The  receiver,  upon  his  ap- 
pointment, made  an  inventory  of  all  that  came  to  his 
possession,  but  he  does  not  appraise  a  single  article, 
or  give  the  value  in  gross,  exaept  of  some  unused  ma- 
terial on  hand.  There  was  no  evidence  before  the 
trial  court  of  the  value,  and  it  would  be  extremely 
difficult  for  us  to  conclude  that  the  bid  was  inade- 
quate until  we  have  some  evidence  upon  which  the 
conclusion  can  be  based.  It  is  said  that  some  experts 
w6re  appointed  by  a  committee  of  the  bondholders  to 
examine  the  property  and  appraise  its  value,  but  we 
cannot  find  that  they  were  ever  appointed  by  or  made 
a  report  to  the  court  upon  this  important  subject.  It 
does  appear,  however,  from  the  report  of  J.  W.  Whal- 
ley,  Esq.,  who  was  appointed  referee  to  take  an  ac- 
count of  the  receipts  and  expenses  of  the  defendant 
companies  under  the  receivers'  management,  that  for 
a  period  of  about  fourteen  months  prior  to  January 
first,  eighteen  hundred  and  ninety-two,  the  lines  of 
railroad  and  the  river  and  ocean  steamers  connected 
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therewith  had  been  operated  at  a  total  loss  of  eighty- 
seven  thousand  nine  hundred  and  eighty-three  dollars 
and  seventy-five  cents,  or  six  thousand  two  hundred 
and  eighty-four  dollars  and  fifty -five  cents  per  month; 
that  the  receiver  had  prior  to  said  date  issued  certifi- 
cates amounting  to  six  hundred  and  thirty-eight  thou- 
sand and  forty-one  dollars  and  twenty-nine  cents,  and 
that  the  total  liabilities  on  June  thirtieth,  eighteen 
hundred  and  ninety-two,  were  nine  hundred  and  five 
thousand  four  hundred  and  fourteen  dollars  and  forty 
cents,  less  thirty-seven  thousand  eight  hundred  and 
thirty-six  dollars  and  eighty-six  cents,  which  was 
available  in  part  payment  of  that  amount,  thus  show- 
ing a  total  indebtedness  at  that  date  of  eight  hundred 
and  sixty-seven  thousand  five  hundred  and  seventy- 
eight  dollars  and  fifty-four  cents  beyond  the  bonded 
indebtedness  of  fifteen  million  dollars  and  interest 
which  were  secured  by  the  mortgage.  How  much  this 
debt  was  increased  from  June  thirtieth,  eighteen  hun- 
dred and  ninety -two,  at  which  time  the  referee  made 
his  supplemental  report,  to  December  twenty -second, 
eighteen  hundred  .and  ninety-four,  when  the  sale  oc- 
curred, the  record  does  not  show,  but  it  was  admitted 
in  argument  that  an  indebtedness  of  more  than  one 
million  dollars  had  been  incurred  by  the  receiver  since 
his  appointment  on  October  twenty-eighth,  eighteen 
hundred  and  ninety.  Viewed  in  the  light  of  a  busi- 
ness venture,  and  not  considering  the  amount  neces- 
sary to  be  expended  for  betterments,  a  property  which 
was  operated  as  a  ** going  concern"  at  a  total  loss  of 
more  than. six  thousand  dollars  per  month,  does  not. 
it  must  be  conceded,  present  a  very  inviting  field  to 
capitalists,  and  while  the  amount  bid  for  the  property 
may  be  grossly  inadequate,  we  cannot  say  that  it  is 
so,  in  the   absence  of  any  evidence  of  its  value,  and 
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considering  that  no  sum  in  excess  of  that  amount  has 
been  offered  by  any  one.  It  is  indeed  unfortunate  that 
the  expenses  of  the  management  of  the  property  can 
not  be  realized  from  its  sale.  No  one  can  examine  the 
record  before  us  without  being  impressed  with  the 
conviction  that  the  trial  court  has  labored  long  and 
earnestly  to  accomplish  this  result,  but  without  sbc- 
cess,  and  to  continue  the  operation  of  the  road  under 
the  management  of  a  receiver  would  result  in  further 
expense  which  must  be  borne  by  those  who  can  ill  af- 
ford to  add  it  to  tlieir  present  losses.  The  court, 
hoping  the  bondholders  would  by  reorganization  buy 
the  property  and  pay  off  the  expense  of  the  receiv- 
er's management,  fixed  a  minimum  price  of  one  million 
dollars,  and  at  another  time  one  million  two  hundred 
and  fifty  thousand  dollars,  but  was  unable  to  effect  a 
sale  on  these  terms,  and  after  waiting  more  than  four 
years  for  the  consummation  of  its  hopes  found  the 
illusion  dispelled,  and  the  only  remedy  remaining  was 
to  sell  the  property  for  what  it  would  bring,  which, 
having  been  done,  amd  the  sale  confirmed  by  a  court 
that  was  acquainted  with  the  property  and  must  have 
known  its  value,  we  can,  in  the  absence  of  any  evi- 
dence of  the  value,  do  nothing  more  than  affirm  the 
decree,  which  is  so  ordered.  Affirmsd. 

Aigued  April  24;  decided  August  5,  1895. 
BALFOUR  V.  BURNETT. 

[41  Pac.  L] 

1,  Who  are  "Thikd  Persons"  — Execution  Sales— Code,  |  292. — Parties 
to  a  decree  for  the  foreclosure  of  a  mortgage,  and  who  are  bound 
thereby,  are  not  "third  persons"  as  to  a  sale  under  the  decree, 
within  the  meaning  of  Hill's  Code,  g  292,  providing  tliat  real  prop- 
erty consisting  of  several  lots  or  parcels  shall  be  sold  seimrately 
when  a  portion  is  claimed  by  a  "third  i)er8on"  who  requests  that  it 
fslmll  be  so  sold.    Under  this  section    the  term   "third  person"  evi- 
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denlly  means  one  who  was  not  a  party  to  the  Judgment  or  decree, 
but  who  has  acquired  title  to  a  portion  of  the  judgment  debtor'b 
real  property  subsequent  to  the  rendition  of  the  judgment  or  decree, 
and  is  priv-y  to  and  bound  by  it. 

2.  Execution  Sales  of  Real  Estate— Co wfirmatiok  — Code,  |  292.— Un- 
der the  terms  of  section  292,  Hill's  Code,  the  sheriff  may  eell  r*»Bl 
property  on  execution  in  sei)arate  parcels  or  en  massef  and  after  con- 
firmaiion  his  action  will  not  be  reviewed,  unless  it  is  shown  that  he 
has  abused  the  discretion  confided  in  him :  Leinenweher  v.  Brawn,  24 
Or.  548,  and  Bays  v.  Trulson,  25  Or.  110,  approved  and  followed. 

Appeal  from  Douglas:  J.  C.  Fullerton,  Judge. 

This  is  an  appeal  from  an  order  confirming  a  sale 
of  real  property.     The  facts  are  that  Balfour,  Guthrio 
and  Company,  having  obtained  a  decree  foreclosing  a 
mortgage    on    certain    tracts    of    contiguous    land    in 
Douglas    County,    caused    an    execution    to    be    issued 
agaiost  the  property  adjudged  to  be  sold,  directed  to 
the  sheriff  of  said  county,  who  advertised  the  sale  to 
take  place  on   February   twenty-fourth,  eighteen  hun- 
dred  and   ninety -four,  at   which   time   the  defendants. 
ThoDias  B.  Burnett,  Jasper  Waite,  and  Shirley  Waite. 
clalm:iig  a  portion  of  said  i^remisos,  reciuested  the  oHi- 
cer  lo  sell  the  same  separately,  but,  after  offering  for 
sale  a  part  of  the  lands  so  claimed  by  thera,  and  fail- 
ing to   receive   any  bid   therefor,   the  sheriff  sold   the 
mortgaged    premises   en  masse   to   the    plaintiffs,   who, 
upon  the  return  of  the  officer,  moved  the  court  for  an 
order  confirming  the   sale,  to  which  the  said  defend- 
ants   filed  objections.     These  having   been   overruled, 
the  court  made   an    order   confirming    the    sale,   from 
which    the   said    defendants   appeal,  and  contend  that 
they  claimed  a  portion  of  the  mortgaged  premises   as 
*•  third   persons,"   and,  having  requested  the  sheriff  to 
sell  the   same  separately,  his  failure  to  do  so  was  an 
irregularity  which  should  avoid  the  sale. 

Affirmed. 
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Opinion  by  Mr.  Justice  Moore. 

1.  The  statute  prescribing  the  manner  of  sale,  so 
far  as  applicable  to  the  case  at  bar,  is  as  follows: 
••"When  the  sale  is  of  real  property,  and  consisting  of 
several  known  lots  or  parcels,  they  shall  be  sold  separ- 
ately or  otherwise,  as  is  likely  to  bring  the  highest 
price,  or  when  a  portion  of  such  real  property  is 
claimed  by  a  third  person,  and  he  requests  it  to  be 
sold  separately,  such  portion  shall  be  sold  separately": 
Hiirs  Code,  §  292.  A  proper  definition  of  the  term 
** third  person"  is  important  in  the  determination  of 
the  defendants'  right  to  insist  upon  a  separate  sale  of 
that  portion  of  the  mortgaged  premises  so  claimed  by 
them.  Bouvier,  in  his  law  dictionary,  in  defining  the 
term,  says:  •*But  it  is  difiicult  to  give  a  very  definite 
idea  of  *  third  persons/  for  sometimes  those  who  are 
not  parties  to  the  contract,  but  who  represent  the 
rights  of  the  original  parties,  as  executors,  are  not 
to  be  considered  third  persons";  while  Anderson,  in 
his  more  recent  work,  referring  to  the  term,  says: 
••Strangers  are  'third  persons'  generally, — all  persons 
in  the  world  except  parties  and  privies.  For  example, 
those  who  are  in  no  way  parties  to  a  covenant,  nor 
bound  by  it,  are  said  to  be  strangers  to  the  cove- 
nant." The  latter  definition  would  seem  to  make  the 
term  synonymous  with  strangers,  but,  since  a  person 
claiming  a  portion  of  the  premises  subject  to  the  lien 
of  a  judgment  must  be  in  privity  with  the  judgment 
debtor  and  bound  by  the  judgment,  he  could  not  be 
a  stranger  to  it,  and  hence  the  definition  given  by 
Anderson  is  not  applicable  to  the  term  as  used  in  the 
statute;  for,  if  the  person  claiming  a  portion  of  the 
premises  offered  for  sale  were  a  stranger  to  the  judg- 
ment,  his    property  would    not  be  bound    bj''  it,    and 
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there  would  be  no  necessity  to  request  a  separate  sale, 
and  any  attempt  to  sell  it  as  the  property  of  the  judg- 
ment debtor  would  be  restrained  upon  invoking  the 
equitable  powers  of  the  court.  In  Leese  v.  Clark,  20 
Cal.  425,  the  court,  interpreting  an  act  of  con^rress 
which,  inter  alia,  provided,  **And  be  it  further  enacted 
that  the  final  decrees  rendered  by  the  said  commission- 
ers  or  by  the  district  or  supreme  court  of  the  United 
States,  or  any  patent  to  be  issued  under  this  act, 
shall  be  conclusive  between  the  United  States  and  the 
claimants  only,  and  shall  not  effect  the  interest  of 
third  persons,"  said:  **The  term  *  third  persons'  refers 
not  to  all  persons  other  than  the  United  States  and 
the  claimants,  but  to  those  who  hold  independent 
titles  arising  previous  to  the  acquisition  of  the  coun- 
try. The  latter  class  are  not  barred  by  the  decree 
and  patent,  for  they  do  not  hold  in  subordination  to 
the  action  of  the  government,  nor  by  any  title  subse- 
quent, but  by  title  arising  anterior  to  the  conquest*' 

It  will  be  seen  that  the  court  in  this  case  limits 
the  term  to  a  particular  class,  and  does  not  extend  it 
to  all  persons  other  than  the  United  States  and  claim- 
ants thereunder,  thus  conclusively  showing  that  it  is 
not  in  all  casses  synonymous  with  "stranger."  The 
term  ** third  person,"  as  used  in  the  statute  under  con- 
sideration, evidently  means  one  who  was  not  a  party 
to  the  judgment  or  decree,  but  who  has  acquired  a 
title  to  a  portion  of  the  judgment  debtor's  real  prop- 
erty subsequent  to  the  rendition  of  the  judgement  or 
decree,  and  is  privy  to  and  bound  by  it  Having  ob- 
tained his  title  subsequent  to  the  lien  of  the  judg- 
ment, he  is  entitled,  upon  request,  to  have  that  por- 
tion of  the  debtor's  estate  claimed  by  him  sold  sepa- 
rately, in  order  that  he  may  redeem  it  from  the  sale, 
but  if  he  has  secured  a  title  to  all  the  real  property 
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which  the  judgment  debtor  had,  or  all  that  was  sub- 
ject to  the  lien  of  the  judgment,  he  has  put  himself 
in  the  place  of  his  grantor,  so  far  as  the  property  is 
concerned,  and  cannot  insist  upon  a  separate  sale  of 
any  portion  of  it.  In  the  case  at  bar  the  record  dis- 
closes that  the  appellants  were  parties  to  the  decree 
and  are  bound  by  it,  and,  applying  the  interpretation 
above  given,  they  are  not  ** third  persons"  within  the 
meaning  of  the  statute.  Had  they  desired  a  separate 
sale  of  that  portion  of  the  mortgaged  premises  so 
claimed  by  them,  they  had  the  right  to  invoke  the 
aid  of  the  court  to  adjust  their  equities,  and  by  a  de- 
cree prescribe  the  manner  of  sale  (2  Jones  on  Mort- 
gages, §  1616);  but,  failing  to  apply  for  this  relief 
when  they  were  before  the  court,  they  cannot  now 
claim  to  be  ** third  persons'*  to  the  decree,  and  hence 
had  no  right  to  insist  upon  a  separate  sale. 

2.  The  statute  invests  the  officer  making  a  sale  of 
real  property  in  such  cases  with  a  discretion  which 
will  not  be  reviewed  except  for  abuse:  Griswold  v. 
Stoughtoru  2  Or.  64  (84  Am.  Dec.  409);  Dolph  v.  Barney, 
5  Or.  211;  Bank  of  British  Columbia  v.  Paige,  7  Or.  455; 
Lcinenireber  v.  Brown,  24  Or.  548  (34  Pac.  475);  Bays  v. 
Triilson,  25  Or.  109  (35  Pac.  26).  And  the  sheriff  hav- 
ing sold  the  premises  en  masse,  it  must  be  presumed 
that  the  method  adopted  was  the  one  best  calculated 
to  rorJize  the  greatest  amount  for  the  property  sold. 
There  being  no  error  in  the  order  confirming  the  sale, 
i  t  follows  that  it  must  be  afdrmed,  and  it  is  so  ordered. 

Affirmed. 
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Decided  April  17,  1894;  affirmed  on  rehearing  August  5,  1806l 
VEDDER  V.  MARION   COUNTY. 

[86  Pac.  535;  41  Pac.  8]  »    ^77 
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1.  HlOHWATS — RePOBTB  OF  ViKWERS  —  TiMK   FOR  FlLINQ  RrMoN^TIIANCES  — 

OoDS,  ^4065. —  Remonstrances  to  a  petition  for  the  vacation  of  a 
ooonty  road,  which  are  file<l  when  the  report  of  the  viewer^  is  first 
road,  are  filed  in  proper  time,  under  section  4iK»5,  Ilil.'s  r.i.le,  pr«>- 
riding  that  the  county  court  can  acciuire  no  juriMliftion  i)rior  to 
the  final  reading;  of  the  report.  This  is  so  regardless  of  wl»at  appeal.i 
or  other  proceedings  may  have  occurred  —  the  question  i-*  whether 
the  remonstrances  were  filed  before  the  court  acted  on  the  viewer's 
report. 

2,  Vacatiwo  A2»d  Establishisq  Highways. — The  establishment  f)f  a  new 

county  road  upon  a  petition  for  the  establishment  of  such  road,  and 
also  for  the  vacation  of  an  old  road,  does  nut  operate  to  vacate  tiio 
latter,  where  the  new  road  does  not  lie  within  the  termini  of  the  ol<l 
one,  and  connects  with  it  only  at  one  end. 

J.  DifCRETioK  OF  County  Court  in  Opening  Roads  —  Code,  ?  4065  —  Re- 
port OF  Viewers. —  A  county  court  has  a  discretion  regarding  the 
opening  of  roads  that  is  conferred  upon  it  by  the  express  terras  of 
section  4065  of  Hill's  Code,  and,  while  it  cannot  open  a  road  over  an 
adverse  report  of  the  viewers,  it  need  not  follow  a  favoral>le  leport, 
unless  it  is  satisfied  that  the  proposed  road  will  be  of  public  utility. 

4.  Vacating  and  Estabishino  Highways. —  A  petition  for  tin*  «-^iabli.sh- 
ment  of  a  road  twenty -nine  chains  long,  and  for  the  vacariiii  of  an- 
other road  connecting  with  the  former  at  one  end  and  forty-two 
chains  long,  and  diverging  from  the  former  at  an  angle  of  more  than 
foTty*five  degrees,  and  intersecting  the  same  highway  more  than 
thirty  chains  apart,  will  be  considered  as  two  proceeding's, —  one  for 
the  establishment  of  a  road,  and  the  other  for  another  road,— instead 
of  a  proceeding  for  the  alteration  of  a  highway  merely. 

Appeal  from  Marion:  George  H.  Burnett,  Judge. 

This  is  a  special  proceeding  by  G.  W.  Vedder 
against  Marion  County  to  review  the  action  of  the 
coanty  court  in  the  matter  of  changing  the  location  of 
a  coanty  road  in  said  county.  The  record  shows  that, 
after  giving  the  required  notice,  the  plaintiff  and 
twenty-seven  other  householders  residing  in  the  vicin- 
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ity  of  the  proposed  road  filed  in  said  court  the  fol- 
lowing road  petition:  *'To  the  County  Court  of  the 
State  of  Oregon,  for  the  County  of  Marion:  The  un- 
dersigned, your  petitioners,  respectfully  ask  for  the 
location  and  establishment  of  a  county  road  commenc- 
ing at  the  northwest  corner  of  the  donation  land  claim 
of  W.  Eastham,  in  section  twenty-five,  in  township  five 
south  of  range  one  west,  in  said  county  of  Marion, 
thence  north  about  one  hundred  and  sixteen  rods  to 
the  center  of  the  old  county  road  leading  from 
Shuck's  Mill  in  said  Marion  County  to  the  town  of 
Woodburn  in  said  county.  Application  will  also  be 
made  at  the  same  time  to  said  court  to  vacate  all 
that  portion  of  the  present  county  road  leading  from 
Shuck's  Mill  to  said  town  of  Woodburn,  which  is  situ- 
ated between  the  termini  of  said  proposed  road,  and 
which  runs  diagonally  across  the  land  claims  at  pres- 
ent owned  by  G.  W.  Vedder  and  Joseph  Schaffer,  re- 
spectively, in  said  Marion  County."  Upon  the  receipt 
of  said  petition  the  county  court  appointed  viewers 
and  a  surveyor,  and,  after  examining  and  surveying 
the  proposed  road,  the  viewers  made  their  report  to 
the  court,  in  which  they  recommended  that  the  pro- 
posed road  be  declared  a  public  highway,  and  that 
part  of  the  old  road  running  through  the  lands  of 
G.  W.  Vedder  and  Joseph  Schaffer  be  vacated.  The 
surveyor's  plat,  which  forms  a  part  of  the  viewers'  re- 
port, shows  that  a  county  road  extending,  easterly 
from  the  beginning  point  of  the  proposed  road  is  in- 
tersected one  hundred  and  twenty  roads  east  of  said 
beginning  point  by  the  old  county  road  proposed  to 
be  vacated,  which  extends  northwesterly  across  the 
lands  of  Vedder  and  Schaffer,  and  which  also  inter- 
sects the  proposed  road  at  its  termini.  On  July  eighth^ 
eighteen  hundred  and    ninety-one,  at  which  time  the 
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viewers'  report  was  filed,  objections  were  made  to  the 
sufiBciency  of  the  publication  of  the  road  notices,  and 
the  court  on  the  next  day  made  an  order  dismissing 
said  petition.  The  plaintiff  commenced  proceedings  to 
review  the  action  of  the  county  court,  and,  at  the 
hearing  thereof,  the  circuit  court  gave  judgment  dis- 
missing the  writ,  from  which  he  appealed  to  this 
court,  where  it  was  reversed:  Vedder  v.  Marion  County, 
22  Or.  264  (29  Pac.  619).  After  the  cause  was  re- 
manded to  the  county  court  a  large  number  of  house- 
holders, some  of  whom  reside  in  Clackamas  County, 
remonstrated  against  the  location  of  the  proposed  road 
and  the  vaction  of  the  old  one,  and  four  others  showed 
that  if  the  old  road  should  be  vacated  they  would  be 
deprived  of  all  access  to  a  public  road,  and  filed  claims 
for  damages.  The  report  of  the  viewers  was,  on  July 
seventh,  eighteen  hundred  and  ninety-two,  read  for 
the  first  time,  laid  on  the  table  for  further  considera- 
tion, and  the  matter  continued  to  the  August  term, 
when  th.e  court,  upon  motion,  ordered  the  names  of  the 
remonstrators  residing  in  Clackamas  County  stricken 
from  the  remonstrance.  This  being  done,  the  court, 
treating  the  respective  parts  of  the  petition  asking  for 
the  establishment  of  the  new  and  the  vacation  of  the 
old  road  as  separate  petitions,  and,  under  a  rule  inter - 
.preting  the  term  *•  vicinity"  to  mean  a  territory  within 
two  miles  of  a  proposed  road,  and  within  the  same 
distance  from  an  established  road  along  its  entire 
length,  when  any  part  of  it  is  proposed  to  be  vacated, 
found  that  it  contained  a  less  number  than  the  peti- 
tion for  the  new  road,  but  a  greater  number  than  the 
petition  for  the  vacation,  and  made  an  order  estab- 
lishing the  new  road  as  prayed  for,  but  refused  to 
vacate  the  old  one.  The  plaintiff  thereupon  com- 
meDced  this  proceeding,  and  the  record  of  the  county 
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court  having  been  certified  to  the  circuit  court,  a  trial 
was  had  resulting  in  a  judgment  on  the  seventeenth 
day  of  February,  eighteen  hundred  and  ninety-three, 
dismissing  the  writ,  from  which  judgment  the  plaintiff 
appeals.  Affirmed. 

For  appellant  there  were  briefs  and  oral  arguments 
by  Messrs.  Bonham  and  Holmes, 

For    respondent    there  were  briefs  and  oral  arg^u- 

ments  by  Messrs.  D'Arey  and  Bingham. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  report  of  the  viewers  having  been  filed  at 
the  July  term,  eighteen  hundred  and  ninety- one,  of  the 
county  court,  it  is  contended  that  no  remonstrance 
thereto  filed  after  the  case  was  remanded  could  be 
properly  considered  by  the  court.  The  record  shows 
that  the  report  of  the  viewers  was  read  for  the  first 
time  on  July  seventh,  eighteen  hundred  and  ninety- 
two,  at  which  time  the  remonstrances  were  filed.  This 
recital  must  overcome  the  presumption,  if  any  existed, 
that  the  report  was  read  before  the  petition  was  dis- 
missed by  the  county  court  on  July  ninth,  eighteen 
hundred  and  ninety-one,  and  as  the  court  could  acquire 
no  jurisdiction  to  grant  the  petition  prior  to  the  final 
reading  of  the  viewers'  report:  Latim£r  v.  Tillamook 
County,  22  Or.  291  (29  Pac.  734);  it  follows  that  the 
remonstrances  were  filed  in  proper  tima 

2.  It  is  contended  that  the  establishment  of  the 
new  road  vacated  the  old  one,  and  that  as  soon  as  the 
new  road  was  opened  to  public  travel  the  old  one 
thereby  became  discontinued.  In  Commonwealth  v.  West- 
horoughy  3  Mass.  406,  Parsons,  C.  J.,  in  discussing  this 
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question,  said:  "Per  establishing  an  alteration  in  a 
way  is,  in  law,  a  discontinuance  of  the  part  altered; 
and  the  report  of  the  discontinuance,  and  the  acoei)t- 
ance  of  it,  are  merely  surplusage.  On  any  other 
principle,  the  applying  for  an  alteration  must  be  an 
application  for  a  new  way,  and  not  for  altering  an 
old  one."  In  Commonwealth  v.  Cambridge,  7  Mass.  157,  a 
petition  for  an  alteration  of  an  existing  highway  had 
been  presented,  which  was  denied,  but  a  new  road  was 
established  whore  the  alteration  was  request^jd.  It 
was  held  that  the  alteration  of  an  old  way  and  the  es- 
tablishment of  a  new  one  were  substantially  different; 
that  the  adjudication  of  the  court  was  not  of  the  mat- 
ters in  dispute,  and  the  proceedings  were  therefore 
void.  The  rule  is  well  established  that  when  a  peti- 
tion for  the  alteration  of  an  existing  road  has  been 
granted,  all  parts  of  the  old  road  embraced  within  the 
limits  of  the  alteration  are  vacated  by  implication, 
though  no  order  to  that  effect  be  made:  Brooks  v.  Hor- 
ton,  68  CaL  554  (10  Pac.  204);  Hohart  v.  Plymouth  County, 
100  Mass.  159;  Heiple  v.  Clackamas  County,  20  Or.  147  (25 
Pac  291).  Section  4061,  Hill's  Code,  authorizes  county 
courts  to  establish,  alter,  or  vacate  county  roads.  In 
the  case  at  bar  the  petitioners  ask  for  the  location  and 
establishment  of  a  county  road.  Their  application  can 
not  be  treated  as  a  petition  for  an  alteration  unless  the 
legal  effect  of  the  vacation  of  the  old  and  the  estab- 
lishment of  the  new  road  is  equivalent  thereto.  If  this 
be  the  proper  construction,  then  the  county  court,  by 
refusing  to  vacate  the  old  had  no  authority  to  establish 
the  new  road,  and  its  order  to  that  effect  would  be  a 
nullity:  Commonwealth  v.  Cambridge,  7  Mass.  157.  The 
road  established  forms  the  west  line  or  base  of  a  tri- 
angle, and  it  is  sought  to  vacate  the  hypotiienuse,  ex- 
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tending  from  its  northern  terminus  to  a  point  on  an  ex- 
isting county  road  one  hundred  and  twenty  rods  east 
of  its  southern  terminus.  If  the  termini  of  the  road 
established  were  within  the  limits  of  the  old  road, 
there  might  be  some  propriety  in  holding  that  the  pe- 
tition was  for  an  alteration  of  an  existing  road,  as  llio 
traveling  public  could  as  well  be  accommodated  by  the 
new  as  it  had  been  by  the  old  way,  but  since  the  new 
road  does  not  lie  wnthin  the  tormina  of  the  old,  and 
connects  with  it  only  at  its  north  end,  the  county  court, 
in  pursuance  of  a  stipulation  of  the  parties  and  of  the 
character  of  the  pleadings,  properly  construed  the  ap- 
plication to  be  two  x^otitions,  —  one  for  the  location  and 
establishment  of  a  new  road,  and  the  other  for  the  va- 
cation of  an  old  one,  —  and  could  therefore  grant  or 
deny  either,  and  hence  the  establishment  of  the  new 
road  did  not  operate  to  vacate  the  old  one. 

3.  It  is  also  contended  that,  the  viewers  having 
recommended  the  vacation  of  the  old  road,  the  county 
(•ourt  was  obliged  to  grant  it.  Section  4065,  Hill's 
Code,  provides  that,  **the  court,  being  satisfied  that 
such  road  will  be  of  public  utility,  the  report  of  the 
viewers  being  forwarded  thereto,  the  court  shall 
cause  said  report,  survey,  and  plat  to  be  recorded,  and 
from  thenceforth  said  road  shall  be  considered  a  pub- 
lic highway,  and  the  court  shall  issue  an  order  direct- 
ing said  road  to  be  opened."  It  is  quite  probable  that 
the  word  ** favorable"  was  intended  where  ** forwarded" 
is  used  in  said  section.  This  construction  would  pre- 
clude the  court  from  establishing  a  county  road  in 
the  following  instances:  (1)  When  the  viewers'  report 
is  unfavorable  thereto;  (2)  when  a  remonstrance  with 
a  greater  number  of  qualified  remonstrators  than  there 
are  names  on  the  petition  is  filed  in  proper  time;  and. 
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(3)  when    claims    for    damages    are    unsettled.      This 
section  requires  the  \aewers  to  make  their  report  on 
or  before   the    third    day   of   the    term    of  court   next 
after  their  appointment,  and   it  is  made   the  duty  of 
the  county  clerk  to  read  said  report  on  two  separate 
days  of  the  meeting  thereof.     The  report  of  the  view- 
ers thus  becomes  a  condition  precedent  to  any  action 
OD  the  part  of  the  court,  and,  as  this  requirement  ap- 
pears in  the  preceding  part  of  the  section,  it  is  very 
apparent  that  the  legislature   intended   to    adopt    tlie 
word  "favorable"  when  it  made  use  of  the  word  **for- 
Trarded."     The    court    would    thus    be    bound    by    an 
unfavorable  report  of  the  viewers;  but  must  it,  when 
their  report   is   favorable   thereto,  establish,   alter,  or 
vacate  the  road?    The  report  would  certainly  be  bind- 
ing upon  the  court  unless  it  is  vested  with  a  discre- 
tioa  by  implication,  or  by  the  statutory  provision  that 
it  must  be  satisfied  that  the  road  will  be  of   public 
utility  before  it  can  be  established.     If  the   viewers' 
report  be  conclusive  upon  the  court,  then  the  petition 
must  be  granted,  even  if  the  court  is  not  satisfied  that 
the  road  asked   to  be  establivShed,  altered,  or  vacatod 
is  of  any  utility.     In  Commissioners  v.  Bowie,  34  Ala.  401, 
the  court  says :  *•  Upon  the  question  of  the  expediency 
of  opening  or  altering  a  public  road,  that  court  exer- 
cises a  quasi  legislative    authority,  and  its   decision  is 
not  revisable.     In    the   exercise  of   that    authority,   it 
does  not  act  alone  upon  evidence  produced  according 
to  legal  rules,   but  is   guided,  to  some  extent,  by  its 
knowledge  of  the  geography  of  the  country,  the  wants 
and   wishes    of    the    people,    and    the    ability    of   the 
neighborhood   to  keep  the  road  in  repair."     The   leg- 
islature has  delegated  to  the  county  court  the  author- 
ity to  establish,  alter,  ""and  vacate  county  roads,  and  as 
the  legislature  may  determine  when  the  necessity  for 
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a  public  road  exists,  so  the  same  authority  may  be 
exercised  by  the  county  court;  and  if  there  were  no 
statute  vesting  it  with  this  discretion,  the  court,  by 
implication,  could  exercise  such  discretion,  unless  pro- 
hibited by  statute.  Whether  a  proposed  road  will 
subserve  the  public  need  or  convenience  is  a  question 
for  the  legislature,  and  not  for  the  judiciary:  Sherman 
V.  Buicliy  32  Cal.  241  (91  Am.  Dec.  577);  Commonwealth  v. 
Roxbury,  8  Mass.  457;  and  hence  the  county  court,  in 
determining  its  utility,  acts  in  a  legislative  capacity, 
'fhe  authority  is  not  only  given  by  implication,  but  the 
statute,  section  4065,  in  positive  terms  grants  this 
power  to  the  county  court,  and  authorizes  it  to  exer- 
cise a  discretion  in  the  matter;  and  hence  the  conclu- 
sion reached  by  the  county  court  upon  these  legisla- 
tive questions  is  not  subject  to  review:  State  v.  Bergen, 
24  N.  J.  L.  548.  The  county  court,  by  implication  and 
by  statute  having  authority  to  disregard  the  favoraUle 
report  of  the  viewers  in  the  matter  of  the  vacation  of 
the  road,  it  follows  that  the  judgment  of  the  circuit 
court  is  affirmed.  Affirmed. 

On  Rehearing. 

Opinion  by  Mr.  Justice  Wolverton. 

4.  The  county  court  has  supervision  of  all  county 
voads.  There  are  three  distinct  instances  in  which  the 
jurisdiction  of  the  court  may  be  exercised:  first,  to  es- 
tablish; second,  to  alter;  and,  third,  to  vacate.  These 
would  seem  to  be  the  natural  subdivisions  for  the  ex- 
ercise of  its  powers  as  touching  the  establishment  and 
discontinuance  of  county  roads,  from  a  survey  of  the 
statute  bearing  upon  the  subject.  The  language  of 
section  4061,  Hill's  Code,  is:  **No  county  road  shall  be 
hereafter  established,  nor  shall  any  such  road  be  al- 
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tered  or  vacated,  in  any  county  in  this  state,  except 
by  the   authority  of  the  county  court  of   the  proper 
county";    and    of    section    4063:    •*When    any  petition 
shall  be  presented  for  the  action  of  the  county  court 
for  the  laying  out,  alteration,  or  vacation  of  any  county 
road,    it  shall  be  accompanied  by  satisfactory  proof/' 
etc.     The   jurisdiction  of  the  county  court  is  obtained 
by  petition  signed  by  at  least  twelve  householders  of 
the  county,  residing  in  the  vicinity  where  said  road  is 
to  be  laid  out,  altered,  or  vacated.     It  is  believed  that 
it  is  not  good  practice  to  combine  two  of  these  causes 
for  calling  into  requisition  the  functions  of  the  court. 
Strahan,  J.,  in  a  former  appeal  of  this  cause,   inti- 
mated  that  in  a  case  where  the  location  of  the  new 
road  would  virtually   supersede  the  old,   or  render  it 
useless  or  unnecessary,  there  could  be  no  objection  to 
combining  an  application  for  the  location  with  one  for 
vacation  in  the  same  proceeding,  but  if  there  should 
appear  to  be  no  connection   or  relation  whatever  be- 
tween the  two,  no  doubt  then  existed  but  the  better 
practice  would  be  to  prosecute  them  by  separate  pro- 
ceedings: 22  Or.  270  (29  Pac.  619).     The  reasons  for 
this  are  substantial.     Suppose  a  petition  be  filed  for 
the  establishment  of  two  distinct  and  detached  pieces 
of  road,  separated  one  from  the  other  by  two  miles  at 
the  nearest  point.     The  householders  residing  within 
the  vicinity  of  one  may  not  all  reside  in  the  vicinity 
of  the    other,   and  hence    those    residing  without    the 
vicinity   of  one  and  within  the  vicinity  of  the  other 
could  not  be  legal    petitioners    for    both   roads.     The 
same  may  be  said  of  a  petition  to  establish  one  road 
and  to  vacate  another  where  relatively  situated  as  in 
the  supposed  case  of  a  petition  for  two  distinct  and 
detached  roads.     The  application  of  this  principle  pro- 
motes a  construction  of  the  statute  which  would  soem 
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to  be  more  ia  consonance  with  its  spirit,  as  it  tends  to 
prevent  the  combination  of  different  localities  to  the 
injury  of  some  other.  It  might  be  possible  to  vacate 
a  road  or  a  portion  thereof  by  combining  it  with  the 
location  of  another,  whereas  a  petition  to  vacate  singly 
would  fail,  and  vice  versa.  The  power  to  make  altera- 
tions in  county  roads  is  simply  the  jpower  to  make 
changes  therein.  Where  an  alteration  is  made,  if  the 
route  of  a  road  is  deflected,  the  new  road  takes  the 
place  of  the  old.  Whenever  it  in  effect  supersedes  the 
latter,  and  renders  it  useless  or  unnecessary,  the  old 
road  is  thereby  discontinued  as  a  necessary  conse- 
quence of  the  establishment  of  a  different  route:  Brook 
V.  Hovton,  68  Cal.  554  (10  Pac.  204);  Holmrt  v.  Plijmoutli 
County,  100  Mass.  159;  Heiple  v.  Clackamas  County,  20  Or. 
149  (25  Pac.  291);  Bliss  w,  Deerfield,  13  Pick.  107;  Goodudn 
V.  Inhabitants  of  Marbleheacl,  1  Allen,  37;  Commonwealth  v. 
Inhaliitants  of  Westborough,  3  Mass.  406;  Bowley  v.  Walker, 
8  Allen,  21. 

The  petition,  which  is  the  foundation  for  the  pro- 
ceedings in  the  county  court,  is  as  follows:  **The  un- 
dersigned, your  petitioners,  respectfully  ask  for  the 
location  and  establishment  of  a  county  road  commenc- 
ing at  the  northwest  corner  of  the  donation  land  claim 
of  W.  Eastham,  in  section  twenty-five,  township  five 
south,  range  one  west,  in  said  county  of  Marion,  thence 
north  about  one  hundred  and  sixty  rods  to  the  center 
of  the  old  county  road  leading  from  Shuck's  Mill  in 
said  Marion  County  to  the  town  of  Woodburn  in  said 
county.  Application  will  also  be  made  at  the  same 
time  to  said  court  to  vacate  all  that  portion  of  the 
present  county  road  from  Shuck's  Mill  to  said  town  of 
Woodburn,  which  is  situated  between  the  termini  of 
said  proposed  road,  and  which  runs  diagonally  across 
the   land   claims   at   present   owned  hy  G.  W.  Vedder 
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and  Joseph  Shafer,  respectively."    Since  this  cause  was 
remanded  upon  the  former   appeal    the   county   court 
has*  treated  the  application  as   if   two  petitions   were 
j  presented,  one  foi*  the  establishment  of  a  county  road 

'  and  the   other    for    the   vacation    of    a    i)ortion   of   a 

county  road  already  established.  Th.3  C(;unsel  for 
both  petitioners  and  remonstrators  have  liksvise  so 
treated  the  petition,  and  the  whole  cause  has  been 
tried  out  in  said  court  upon  the  theory  that  two  peti- 
tions were  before  it  distinct  and  disconnected  one  from 
the  other.  It  was  evidently  the  intention  of  the  peti- 
tioners to  institute  but  one  proceedin,ir,  and  to  main 
tain  it  as  such,  but  since  the  decision  of  this  court 
upon  the  former  appeal  the  parties  and  the  court  ba- 
low,  as  well  as  the  county  court,  have  treated  it  other- 
I  wise.    The  report  of  the  viewers  and  the  survey  show 

I  that  the  road  proposed  to  be  established  begins  at  the 

1  northwest  corner  of  W.  Eastham's  donation  land  claim, 

and  runs  thence  north  twenty-eight  and  eighty-three 
hundredths  chains  to  its  intersection  with  the  Shuck's 
MUl  and  Woodburn  Road,  and  the  portion  of  the  road 
proposed  to  be  vacated  begins  at  a  point  thirty  and 
nine  hundredths  chains  east  of  the  northwest  corner 
of  said  Eastham's  land  claim,  in  the  center  of  the 
Shucks  Mill  and  Gervais  Road,  and  runs  in  a  north- 
westerly course  to  the  northern  tenninus  of  the  pro- 
posed new  road..  There  is  a  county  road  now  opened 
and  established  between  the  termini  of  the  road  to  be 
vacated  and  the  one  to  be  established.  It  is  now  con- 
tended upon  the  rehearing  that  the  petition  was  in 
effect  for  an  alteration  in  a  county  road,  and  that  it 
should  be  so  considered  and  treated;  that,  while  it 
prays  for  the  location  of  one  road,  and  the  vacation 
of  another,  yet,  by  reason  of  the  proximity  of  the 
I  two  roads,  and  the  relation  they  sustain  to  each  other^ 

; 


88  Vedder  V,  Marion  County.         [28  Or. 

it  is  in  effect  a  prayer  for  an  alteration  only.  If  this 
contention  is  sound  the  cause  ought  to  go  back  to  the 
court  below  for  another  hearing;  if  otherwise,  not 

It  may  be  observed  that  the  south  termini  of  the 
road  to  be  vacated  and  the  road  to  be  established  are 
three  eighths  of  a  mile  apart,  and  that  each  intersects 
what  is  known  as  the  Shuck's  Mill  and  Gervais  Road, 
this  latter  road  forming  the  base  of  a  right  angle  tri- 
angle, of  which  the  new  road  would  be  the  perpendic- 
ular and  the  one  to  be  vacated  the  hypothenuse.  It  is 
also  apparent  that  householders  residing  to  the  east 
and  just  within  the  vicinity  of  the  southern  terminus  of 
the  road  sought  to  be  vacated  would  not  be  within  the 
vicinity  of  the  road  sought  to  be  established,  and  the 
same  would  be  true  on  the  other  hand  of  household- 
ers residing  to  the  west  and  just  within  the  vicinity 
of  the  southern  terminus  of  the  road  to  be  established. 
They  would  not  be  within  the  vicinity  of  the  road  to  be 
vacated.  Thus,  it  will  be  seen  that  all  the  parties  to 
the  petition  and  remonstrance  herein  might  not  have 
the  statutory  qualifications  to  prosecute  or  contest  the 
establishment  of  one  or  the  vacation  of  the  other  road, 
taken  singly.  This  is  a  strong  circumstance  showing 
wh3'  it  would  be  better  to  prosecute  such  proceedings 
singly,  but  it  is  perhaps  not  conclusive.  Neither  is 
the  circumstance  that  the  termini  of  the  two  ways  are 
not  the  same  conclusive  that  the  proceeding  is  not  for 
an  alteration.  In  Hohart  v.  Plymouth  County,  100  Mass. 
159,  a  petition  was  filed  representing  that  the  high- 
way was  narrow  and  crooked,  praying  that  it  might 
be  widened,  straightened,  and  newly  located,  and  such 
parts  discontinued  as  might  be  rendered  unnecessary 
by  such  location;  the  county  commissioners  voted  to 
■widen  the  highway  to  a  certain  point,  thence  to  lo- 
cate a  new  highway  to  a  point  on  the  line  of  the  old 
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one,  and  from  thence  to  widen  it  further  along  im  the 
same  general  direction.  Another  public  way  entered 
the  old  way  between  the  said  i)oints.  It  was  held 
that  the  change  in  the  way  between  said  points  was, 
in  legal  effect,  only  an  alteration  of  the  old  location, 
and  that  a  discontinuance  of  so  much  of  the  old  way 
as  was  not  included  in  the  new  location,  nor  necessary 
for  the  travel  of  the  connecting  way,  resulted  from 
such  alteration.  In  Commonwealth  y.  Boston  and  Albany 
Railroad  Company,  150  Mass.  174,  (22  N.  E.  913,)  a  county 
road  entering  another  at  right  angles  was  deflected  at 
a  point  some  twenty-eight  rods  from  the  point  of  in- 
tersection., and  entered  the  old  road  about  the  same 
distance  north  of  the  old  intersection,  and  it  was  held 
by  the  court  that  the  portion  of  the  road  between  tho 
point  of  deflection  and  its  first  terminus  was  thereby 
vacated.  The  new  road  was  forty  rods  and  eight  links 
in  length.  In  determining  the  matter  the  court  said: 
•* There  is  nothing  in  the  language  of  the  petition  or 
of  the  adjudication  to  suggest  that  anything  else  was 
contemplated  than  a  substitution  of  a  new  piece  of 
road  for  an  old  one  in  the  same  general  line  of  travel." 
It  was  further  observed  that  the  distance  to  be  trav- 
eled to  a  certain  point  was  slightly  increased,  but  that 
the  commissioners  had  provided  for  such  a  use  by 
making  the  road  six  rods  wide  at  its  junction,  thus 
cutting  off  the  corner  towards  such  point.  From  this, 
and  the  obligations  the  town  would  be  under  to  main- 
tain both  roads  if  allowed  to  stand,  the  court  con- 
cluded that  the  commissioners  intended  to  and  did 
actually  discontinue  that  portion  of  the  old  road  be- 
tween the  point  of  deflection  and  the  old  intersection. 
The  sides  of  the  triangle  formed  by  the  new  and  the 
old  ways  are  about  one  fourth  the  length  of  those 
formed  by  the  roads  in  the  case  at  bar.     Commonwealth 


90  Vedder  v.  Marion  County,  [25  Or. 

V.  Cambridge,  7  Mass.  157,  is  a  case  wherein  the  petition 
prayed  for  an  alteration,  and  stated  that  the  exi-^ting 
road  might  with  greater  convenience  be  turned  or  al- 
tered in  two  places,  in  the  direction  therein  de  cribed. 
The  lower  court  acljud^ii:ed  that  one  of  the  alterations 
be  made,  but  that  the  existing  road  should  not  be  dis- 
continued. The  couru  on  appeal  says:  '*The  jurisdic- 
tion g^iven  to  the  court  is  to  lay  out  new  county  roads, 
or  to  turn  or  alter  old  roads,  on  application  made  to  tlie 
court.  *  *  *  The  matter  in  dispute  was  whetiier 
an  existing  road  should  be  partially  altered,  or  not; 
the  adjudication  was  against  the  alteration  prayed  for, 
but  in  favor  of  a  new  road,  where  the  alteration  was 
requested,  a  new  road  then  not  being  prayed  for.  In 
form,  therefore,  it  appears  that  the  adjudication  was 
not  of  the  matter  in  dispute.  Whether  it  was  or  was 
not  substantially,  deserves  consideration.  So  far  as 
an  alteration  is  a  charge  upon  the  town  it  is  reason- 
able they  should  prefer  the  alteration  to  a  new  road, 
because  in  this  last  case  the  old  road  remains  a  sub- 
ject of  repair,  while  the  new  road  requires  also  to  be 
made  and  repaired.  But  where  there  is  an  alteration, 
the  part  of  the  old  road  that  is  discontinued  ceases  to 
be  a  charge  upon  the  inhabitants.  It  may,  therefore, 
be  well  supposed  that  when  an  alteration  is  prayed 
for,  it  may  not  be  opposed  by  a  town;  but  their  agents 
may  unite  with  the  petitioners  in  requesting  it,  while 
they  would  earnestly  oppose  a  new  road.  With  re- 
spect to  individuals  whose  interest  may  be  affected, 
they  may  not  oppose  a  new  road,  because  the  old  road 
remains  for  them  to  pass,  while  they  might  resist  an 
alteration,  as  discontinuing  an  old  road  convenient  to 
them.  *  *  *  We  are  obliged  to  conclude  that  the 
alteration  of  an  old  way,  and  the  establishment  of  a 
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new  one,  are  substantially  different,  and  differently  af- 
fect the  opposing  parties." 

These  considerations  have  cogent  application  to  the 
case  in  hand.  The  petition  here  is  in  form  for  the 
establishment  of  a  new  road  and  the  vacation  of  an 
old  one,  but  is  it  in  substance  a  petition  for  an  alter- 
ation?  and  can  it  be  treated  in  that  light  in  consid- 
eration of  the  relation  which  the  old  road  beans  to 
the  new,  their  respective  lengths,  and  their  connections 
with  other  public  roads  of  the  county?  The  i)roposed 
new  road  is  twenty-eight  and  eighty-three  huiulreths 
chains  in  length,  and  the  road  required  to  be  vacated 
forty  one  and  ninety-five  hundreths.  They  diverge 
one  from  the  other  at  an  angle  of  more  than  forty- 
five  degrees,  and  intersect  the  same  public  road  on 
the  south  thirty  and  nine  hundreths  chains  apart. 
The  road  to  be  vacated  constitutes  a  part  of  what  is 
known  as  the  Shuck's  Mill  and  Woodburn  Road,  the 
base  of  the  triangle  serving  as  a  part  of  the  Shuck's 
Mill  and  Gervais  Road.  The  new  way  increases  the 
distance  to  Shuck's  Mill  from  Woodburn  almost  nine- 
teen chains.  Under  these  conditions  it  cannot  be  said 
that  the  new  supersedes  the  old  and  renders  it  un- 
necessary. The  respective  lengths  of  the  two  roads 
are  so  great  and  their  divergence  so  marked  as  to 
dispel  the  idea  that  the  one  is  to  supersede  the  other, 
or  that  the  location  of  the  one  will  render  the  other 
unnecessary.  These  conditions  being  wanting,  the  pe- 
tition cannot  be  considered  as  substantially  one  for  an 
alteration  only.  The  county  court  properly  consid- 
ered the  petition  as  the  commencement  of  two  pro- 
ceedings, the  one  for  a  location  and  the  other  for  a 
vacation  of  a  county  road.  The  former  opinion  of  the 
court  is  therefore  adhered  to.  Affirmed. 
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Mr.  Chief  Justice  Bean  (dissenting).  I  am  unable 
to  agree  with  my  brethren  in  this  case.  In  my  opin- 
ion the  petition  in  question  is  in  effect  an  application 
for  the  alteration  of  an  existing  county  road,  and 
should  have  been  so  treated  by  the  county  court. 


Ar^^ed  July  25;  decided  August  5,  1805. 
BUSH  V.   MITCHELL. 

'28~92i  [41  Pac.  165.] 

33  J46l 

f36  264  AccBPTiKo  Part  of  a  Judgment  as  a  Waiveb  of  Right  to  Appxai*. —  In 

28     92  actioDH  at  law  the  eutirc  case  is  either  affirmed  or  reversed,  so  that 

^   ^^  an  appeal  cannot  be  taken  from  a  part  of  a  judgment,  and  the  bal 
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^\  ance   of  it   be  accepted   {Portland   Construction   Company  v.  G'Neill^  24 


Or.  54,  cited);  thus,  where  a  judgment  went  for  plaintiff  for  tlie 
amount  of  a  note,  but  the  court  refused  to  allow  any  attorney's  fee, 
the  plainiiir  cannot  accept  the  money  adjudi^ed  to  him  on  the  note, 
and  then  appeal  from  the  refusal  to  allow  the  attorney's  fee,  fv.r  if 
the  case  is  reversed  for  one  purpose  it  is  for  all  purposes,  and  tlw 
que^tiou  of  the  amount  due  on  the  note  must  be  tried   again. 

Appkal  from  Marion:  George  H.  Burnett,  Judge. 

This  is  a  motion  to  dismiss  an  appeal.  The  facts 
are  that  on  February  twenty -fourth,  eighteen  hundred 
and  ninety-four,  the  plaintiff,  having  commenced  an 
action  against  the  defendants,  obtained  a  judgment 
therein  for  twenty-four  thousand  five  hundred  and 
fifty-six  dollars  and  fifty  cents,  the  amount  due  on  a 
promissory  note,  containing  a  provision  for  reason- 
able attorney's  fees  in  case  **suit"  was  instituted  for 
its  collection.  The  complaint  in  said  action,  in  addi- 
tion to  the  usual  averments,  also  alleged  that  one 
thousand  two  hundred  dollars  was  a  reasonable  sum 
as  attorney's  fees,  all  which  having  been  put  in  issue 
by  the  answer,  the  plaintiff  at  the  trial  offered  evi- 
dence tending  to  prove  the  said   allegation,  to  the  in- 
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troduction  of  which  the  defendants  objected  because 
the  proceeding  was  an  action  at  law  and  the  note  pro- 
Tided  for  an  attorney's  fee  in  case  of  a  suit,  and,  their 
objection  having  been  sustained,  an  exception  was 
saved.  On  May  twenty-eighth,  eighteen  hundred  and 
ninety-four,  the  judgment,  interest,  and  costs  amounted 
to  twenty-three  thousand  three  hundred  and  eighteen 
dollars  and  eighty  cents,  and  the  defendants,  claiming 
to  have  a  cross-demand  for  two  thousand  nine  hundred 
and  thirty-eight  dollars  and  eighty-three  cents,  which 
they  desired  to  offset,  paid  to  the  plaintiff,  who  re- 
ceived and  receipted  for  the  same,  the  sum  of  twenty- 
two  thousand  three  hundred  and  seveuty-nine  dol- 
lars and  ninety-seven  cents  on  account  of  the  judg- 
ment On  August  twenty  •  fourth,  eighteen  hundred 
and  ninety-four,  the  plaintiff  served  and  filed  a  notice 
of  appeal,  and  gave  an  undertaking  therefor,  and  the 
transcript  having  been  tiled  in  this  court,  the  defend- 
ants moved  to  dismiss  the  attempted  appeal,  and  con- 
tend that  the  plaintiff,  having  accepted  a  part  of  the 
judgment,  has  waived  his  right  of  appeal;  while  the 
plaintiff  insists  that  the  claim  for  attorney's  fees  and 
the  demand  for  the  amount  due  on  the  note  are  sever- 
able, and  that,  if  the  error  complained  of  be  mani- 
fest, the  judgment  should  be  reversed  and  the  cause 
remanded  to  try  the  claim  for  attorney's  fee  only. 

Dismissed. 

Mr,  Ossian  Franklin  Paxton,  for  the  motion. 

Messrs.  H.  J.  Bigger  and  TUmon  Ford,  contra. 

Per  Curiam.  The  rule  is  universal  that  a  party 
will  not,  without  the  consent  of  his  adversary,  be  per- 
mitted to  split  up  his  demand  and  maintain  separate 
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actions  on  the  several  parts:  Little  v., City  of  Portland,  2G 
Or.  235  (37  Pac.  Oil).  So,  too,  it  is  equally  well  set- 
lied  that  a  party  will  not  be  permitted  to  maintain  sep 
urate  appeals  from  parts  of  a  judgment  or  decree: 
iulliott  on  Appellate  Procedure,  g  18.  **There  is  a 
class  of  cases,''  says  the  same  learned  author,  (Elliott 
on  Appellate  Procjduro,  §  99,)  ** which  apparently  form 
an  exception  to  the  general  rule  that  an  appeal  will 
not  lie  from  part  of  a  case,  but  the  cases  forming  this 
class  will  be  found  on  investigation  to  be  apparent 
ratliOr  than  actual  exceptions.  The  class  to  which  we 
rorer  is  composed  ol  cases  wherein  an  issue,  distinct, 
entire,  and  complete,  is  formed  between  some  of  the 
p:irt!es,  and  upon  which  issue  a  final  judgment  is 
g:v«'n  a!T('ctin,3.*  only  the  interests  and  rights  of  the 
paiti'S  to  that  issue."  In  prescribing  the  form  of  a 
hotlce  of  appeal,  the  statute  provides  that  **such  notice 
shall  state  the  ap])ellant  appeals  from  the  judgment 
or  decree  of  the  circuit  court,  or  some  specified  part 
thereof,  and  in  case  the  jud.irment  be  one  rendered  in 
an  action  at  law,  shall  specify  the  grounds  of  error, 
with  reasonable  certainty,  upon  which  the  appellant 
intends  to  rely  upon  the  appeal":  Hill's  Code,  §537, 
subdivision  1.  It  also  provides  that  **upon  an  appeal 
the  a^jpellate  court  may  affirm,  reverse,  or  modify  the 
udgnient  or  decree  appealed  from,  in  the  respect  men- 
tioned in  the  notice,  and  not  otherwise,  as  to  any  or 
all  Ol  tlie  parties  joining  in  the  appeal,  and  may  in- 
clude in  such  decision  any  or  all  of  the  parties  not 
joining  in  the  appeal,  except  a  codefendant  of  the  ap. 
pellant  against  whom  a  several  judgment  or  decree 
might  have  been  given  in  the  court  below;  and  may, 
if  necessary  and  j) roper,  order  a  new  trial":  Hill's 
Code,  §  544.  The  section  of  the  statute  last  quoted, 
when   interpreted   by  the   apparent   exception   to   the 
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general  rule  applicable  to  appeals,  (Elliott  on  Appel- 
late  Procedure,  §  99,)  would  seem  to  refer  to  some  of 
the  parties  between  whom  a  distinct  issue  is  formed, 
and  who  would  be  permitted  to  appeal  from  so  mrr-h 
of  the  'udgment  or  decree  given  in  tlie  whole  ca<p  ns 
ma}'  determine  such  particular  issue.  For  exiimpio: 
the  parlies  to  a  foreclosure  proceeding  wlio  seek  to 
establish  among  themselves  a  priority  of  lien.  From 
the  examijle  given  it  can  readily  be  seen  lliat,  under 
the  statute,  separate  appeals  may  be  maintained  from 
distinct  parts  of  a  decree  in  equity,  but  it  may  well  be 
doubted  if  such  appeals  lie  from  judgments  in  actions 
at  law. 

Tfiayer,  J.,  in  construing  these  sections  of  the 
statute,  says:  ** These  two  provisions,  taken  together, 
seem  to  restrict  the  review  to  the  part  of  the  decree 
specified  in  the  notice,  although  the  latter  portion  of 
section  533  of  the  Code,  (Hill's  Code,  S  543,)  provides 
that,  upon  an  api)eal  from  a  decree  given  in  any  court, 
the  suit  shall  be  tried  anew  upon  the  transcript  and 
evidence  accompanying  it.  This  would  seem  to  imply 
that  the  whole  case  would  be  before  the  appellate 
court  for  trial  de  novo,  though  it  might  be  sufficient  an- 
swer to  repel  the  inference  that  an  appeal  from  a 
part  of  a  decree  is  not  *an  appeal  from  a  decree/ 
within  the  meaning  of  the  above  provision;  that  said 
provision  was  only  intended  to  apply  to  an  appeal 
from  an  entire  decree.  Still,  I  think  a  more  satisfac- 
tory construction  can  be  given  to  the  provision,  and 
make  it  harmonize  with  the  view  I  have  indicated,  by 
construing  the  several  provisions  together,  and  giving 
effect  to  all  of  them.  Under  such  construction  the 
conclusion  would  necessarily  follow  that  the  trial  of 
the  suit  anew  would  be  confined  to  a  trial  of  the  case 
affecting  the  part  of  the  decree  specified  in  the  notice 
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of  appeal":  Shook  v.  Colohan,  12  Or.  242  (6  Pac  503). 
The  case  of  Inverarity  v.  Stowell,  10  Or.  261,  was  a  con- 
troversy between  a  mortgagee  and  subsequent  lien 
claimants,  and  it  was  there  held  that  the  decree,  as  to 
the  lien  claimants,  being  severable,  the  plaintiff  could 
appeal  from  that  part  of  it  **The  party  appealing.'* 
says  Wade,  0.  J.,  in  Barkley  v.  Logan,  2  Mont.  296,  in 
construing  a  similar  statute,  **must  bring  the  whole 
decree  before  the  appellate  court,  otherwise  it  has  no 
jurisdiction  to  hear  the  case,  and  may  specify  in  his 
notice  of  appeal  the  portion  of  the  decree  he  wishes 
to  reverse.  He  cannot  sever  the  decree,  and  leave 
that  portion  of  it  favorable  to  himself  in  force  in  the 
district  court,  and  appeal  from  that  portion  adverse  to 
him."  So,  too,  in  Portland  Construction  Company  v.  O'Neill, 
24  Or.  58,  (32  Pac.  764,)  it  was  held  that  the  appellant 
could  not  have  a  decree  in  the  lower  court  for  a  given 
amount  and  here  for  an  additional  sum.  An  appeal 
from  a  part  of  a  decree  must  necessarily  bring  to  the 
appellate  court  the  whole  decree,  and  while  the  part 
appealed  from  may  be  affirmed,  modified,  or  reversed, 
the  portion  not  reviewed  will  be  affirmed.  The  whole 
cause  being  tried  here  de  novo,  a  complete  decree  must 
be  rendered  in  this  court.  In  actions  at  law  this  court 
can  review  judgments  only  as  to  questions  of  law  ap- 
pearing upon  the  record,  and  when  error  is  discovered 
the  cause  must  be  remanded  to  the  court  below  for 
further  proceedings.  The  reversal  of  a  judgment  nec- 
essarily opens  it,  and  if  opened  for  one  it  must  be  for 
all  purpose,  otherwise  litigation  would  be  interminable, 
and  actions  tried  and  appeals  taken  piecemeal, — a  re- 
sult which  would  be  contrary  to  the  policy  of  the  law. 
Ai)peals  in  actions  at  law  must  bring  up  for  review 
the  issues  tried  in  the  court  below,  and  the  answer  in 
the  case  at  bar  having  denied  all  the  material  allega- 
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tions  of  the  complaint,  the  judgment  rendered  thereon 
is  Bot  severable,  and  the  plaintiff's  acceptance  of  a 
part  of  its  fruits  is  an  acquiescence  therein  which 
bars  his  right  of  appeal:  Moore  v.  Floyd,  4  Or.  2G0;  Port- 
krd  Construction  Company  v.  ffNeill,  24  Or.  54  (32  Pac. 
764);  Ehrman  v.  Astoria  Railway  Company,  26  Or.  377  (38 
Paa  306);  Lyons  v.  Bain,  1  Wash.  Ter.  482;  2  Beach 
on  Modern  Equity  Practice,  §  926;  2  Endlich  on  Plead- 
ing and  Practice,  174,  and  notes.  It  follows  that  the 
Lpi^eal  must  be  dismissed,  and  it  is  so  ordered. 

Dismissed. 

Argued  July  29 ;  decided  August  5.  1895. 

Re  DEKUM'S   ESTATE. 

[il  Fac.  ir/9.] 

Ejr.rcT0R8  AiTD  Administbator'^  —  ALLOWANCE  TO  WiDOW. —  Tlio  fact  tljat 
a  widow,  prior  to  the  obtaining  by  executors  of  an  order  of  court  for 
a  monthly  allowance,  agreed,  for  a  valuable  consideration,  that  it 
should  be  in  lieu  of  dower,  does  not  justify  the  executors  in  refusing 
to  pay  such  monthly  allowance,  except  on  condition  that  she  re- 
ceipts for  the  same  as  in  lieu  of  dower,  where  the  order  cdntains 
no  provision  that  it  shall  be  so  received. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Ju(l5ro. 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  affirming  an  order  of  the  County  Court  of  TvTult- 
nomah  County.  The  facts  are  that  on  October  nine- 
teenth, eighteen  hundred  and  ninety- four,  Frank  Dekum 
died  testate  in  said  county,  and,  his  last  will  having 
been  admitted  to  probate,  Edward  Dekum  and  Adolph 
Dekum,  who  were  named  therein  as  executors  thereof, 
duly  qualified  as  such,  and,  on  November  sixteenth  of 
that  year,  filed  in  said  county  court  their  petition, 
from   which    it    appears   that   an  inventory  had   been 

taken,  and  that  the  appraised  value  of  the  estate,  over 
n  oe.— 7. 
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and  above  all  probable  indebtedness,  amounted  to  five 
hundred  and  forty-eight  thousand  and  eighty-two  dol- 
lars; that  the  net  monthly  income  therefrom,  after 
X)ayiiig  expenses,  taxes,  and  interest,  was  about  one 
thousand  dollars;  that  the  deceased  had  devised  and 
bequeathed  all  his  property  exempt  from  execution  to 
his  children;  and  upon  this  showing  prayed  for  an 
order  directing  them  to  pay  to  Phoebe  M.  Dekum, 
widow  of  the  deceased,  such  sum  as  the  court  should 
find  her  entitled  to  receive  for  her  support  from  the 
estate,  pending  the  administration  thereof.  On  the 
twenty-seventh  of  that  month  an  order  was  made  di- 
recting them  to  pay  her  three  hundred  dollars  per 
month  for  that  purpose  for  the  term  of  one  year  from 
the  death  of  her  husband,  or  until  the  further  order 
of  the  court  The  executors  paid  the  monthly  install- 
ment which  became  due  November  nineteenth,  but, 
having  made  default  in  the  payment  of  the  allowance 
for  the  following  month,  upon  the  petition  of  the 
widow  they  were  cited  to  appear  and  show  why  they 
had  not  complied  with  the  terms  of  the  order.  To 
this  petition  they  filed  an  answer,  alleging,  in  sub- 
stance, that  they  were  ready  and  willing  and  offered 
to  pay  her  the  allowance  awarded  upon  receiving  from 
her  a  receipt  showing  that  she  accepted  the  same  in 
lieu  of  her  dower  interest  in  the  estate  for  the  month 
ending  December  nineteenth,  eighteen  hundred  and 
ninety- four;  that  the  petition  for  her  allowance  and 
the  order  made  thereon  were  prepared  and  obtained 
by  them  in  pursuance  of  an  express  agreement  with 
the  widow  that  the  monthly  allowance  was  to  be  paid 
her  in  lieu  of  any  and  all  dower  or  claim  of  dower 
during  the  continuance  of  such  allowance.  This  an- 
swer was,  upon  motion,  struck  out,  and  an  order  made 
requiring  the  executors  forthwith  to  pay  to  the  widow 
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the  installment  due  December  nineteenth,  eighteen 
hundred  and  ninety-fonr,  from  which  order  the  execu- 
tors appealed  to  the  circuit  court  of  said  county,  and, 
being  there  affirmed,  they  api>eal  to  this  court 

Affirmed. 

For  appellants  there  was  an  oral  argument  by  Mr. 
mUon  W.  Smith. 

For  respondent  there  was  an  oral  argument  by  Mr. 
Seneca  Smith. 

Per  Curiam.  The  property  of  the  estate  exempt 
from  execution  having  been  devised  and  bequeathed 
by  the  testator  to  his  children,  and  the  estate  being 
sufficient  to  satisfy  all  the  debts  and  liabilities  of  the 
deceased,  and  pay  the  expenses  of  the  administration, 
together  with  such  allowance,  the  right  of  the  county 
court  to  make  the  order  cannot  be  successfully  con- 
troverted: HiU's  Code,  §  1128.*  But  it  is  contended 
that  the  court  erred  in  striking  out  the  executors' 
answer  to  the  widow's  petition.  The  order  requiring 
the  executors  to  pay  the  allowance  contains  no  pro- 
viso or  condition  that  the  amount  awarded  to  the 
widow  for  her  support  should  be  received  by  her  in 
lieu  of  dower.  If,  upon  sufficient  consideration,  she 
made  the  agreement  alleged  in  their  answer,  the 
proper  time  to  plead  it,  if  available  as  a  defense,  is 
when  she  makes  a  claim  of  dower  during  any  portion 
of  the  time  embraced  in  the  order  making  the  allow- 
ance. Under  such  circus  tances  the  widow  was  en- 
titled to  the  monthly  installment  upon  giving  an  ordi- 

•  Hill's  Code,  1 1128,  anthorixps  the  cotirt,  when  the  property  of  a  decedent 
exempt  from  ezccutjk>n  la  insufficient  to  support  the  widow  for  one  year  after 
filing  of  the  inventory,  to  order  the  exeentors  or  administrators  to  make  her  an 
aaiowance,  provided  it  is  probable  that  the  other  estate  is  sufficieni  to  pay  all  the 
liabilities  of  the  otUto  and  costs  of  administration  In  addition  to  such  allowance. 
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nary  receipt  therefor,  and,  not  having  made  any  claim 
of  dower,  the  answer  of  the  executors  to  her  petition 
was  frivolous,  and  in  striking  it  out  the  county  court 
committed  no  error.  Affirmed. 


Aigued  July  22;   decided  October  28,  1895. 
STATE  V,  GEE. 

[42  Pac.  7.] 

FoEGEBT — Road  Supervisor's  "Oertificatk" — Code.  §  ISOS. —  An  instm* 
ment  denominated  a  "time  check,"  purporting  to  be  ai'^T-^vfd  by  a 
road  supervisor,  and  indicating  that  the  person  to  whom  it  appears 
to  have  been  issued  had  performed  certain  work  on  a  certain  public 
road,  the  value  thereof  being  a  stated  amount,  is  a  "certificate"  that 
may  be  the  subject  of  forgery,  within  the  meaning  of  section  1808  of 
Hill's  Code,  which  denounces  the  forging  of  any  "certificate"  of  any 
public  officer,  in  relation  to  any  matter  wherein  such  certificate  may 
be  received  as  legal  evidence,  and  of  section  40tS5,  which  requires  road 
supervisors  to  "certify"  to  the  county  court  their  accounts  for  labor 
and  material  used  on  the  public  roads. 

The  defendant,  David  L.  Gee,  was  indictod  for 
knowingly  uttering  and  publishing  a  certain  forged 
and  counterfeit  writing,  in  form  and  similitude  of  the 
certificate  described  in  the  indictment.  It  is  charged, 
in  substance,  that  pursuant  to  section  4035  of  Hill's 
Code,  as  amended  by  the  act  of  February  twentieth, 
eighteen  hundred  and  ninety-three  (Session  Laws, 
1893,  p.  60),  the  County  Court  of  Multnomah  County, 
on  January  seventeenth,  eighteen  hundred  and  ninety- 
four,  levied  a  tax  of  one  mill  upon  all  taxable  prop- 
erty within  the  county,  which  was  collected  and  kept 
as  a  separate  fund,  known  as  the  **road  fund,"  to  be 
used  for  the  purpose  of  laying  out,  opening,  making, 
and  repairing  county  roads.  Here  follow  allegations 
showing  the  establishment  of  road  district  number  six, 
the  apportionment  of  certain  road  funds  to  the  dis- 
trict,   and  the  appointment  and  qualification  of    John 


Oct  1895.]  State  v.  Gee.  101 

Conley  as   supervisor  thereof.     The    indictment    then 
continues:   *'That  by   virtue   of   such  office   as  super- 
visor it  became  and  was  the  duty  of  him,   the   said 
John  Conley,  to  direct  and  supervise  the  expenditure 
of  said  moneys  as  aforesaid  appropriated  to  said  road 
district  number  six  pursuant  to  law,   by   the   County 
Court  of  Multnomah  County,  for  making  and  repair- 
ing county  roads  in  his  said  road  district,  and  to  em- 
ploy laborers  to  perform  such  work  and  labor  as  he 
deemed  proper  in  making  and  repairing  county  roads 
in  said  district,  and  to  issue  certificates,  to  persons  so 
performing  labor  and  furnishing  materials  in  making 
and  repairing  county  roads  in  his  said  district  under 
and  by  bis  direction  and  super\ision,  of  the  amount  of 
labor  so   performed   or  materials  furnished,    and   the 
compensation  to  be  paid  therefor;  that  the  certificate 
so  issued  by  him,  the  said  John  Conley,  as  supervisor 
aforesaid,  entitled  the  holder  thereof  to  recover  from 
said  Multnomah  County  the  amount  of   money  named 
in  said  certificate  to  be  due  the  person  therein  named 
for  labor  performed  as  aforesaid,   and  created,   when 
approved   by  the  County  Court  of    said    Multnomah 
County,  an  indebtedness  from  the  said  county  of  Mult- 
nomah to  the  person  named  in  said  certificate  of  the 
amount  of  money  therein  named  and  certified  to  by 
the  said  John  Conley,    supervisor  as  aforesaid,  to  be 
due  the  said    person  for    labor    performed   upon  the 
county  road  in  said  road  district  number  six."    Then 
follows  a  description  of  the  certificate  and  the  formal 
charging  part  of  the  indictment.     A  copy  of  the  cer- 
tificate is  contained  in  the   indictment,  and  is  as  fol- 
lows:— 
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A  demurrer  to  this  indictment  was  argued  to  and 
sustained  by  the  trial  court,  from  which  the  state  ap- 
peals under  the  provisions  of  the  act  of  February 
twentieth,  eighteen  hundred  and  ninety -three  (Session 
Laws,  1893,  p.  60).  Affirmed. 

Opinion  by  Mr.  Justice  Wolverton. 

The  only  theory  upon  which  this  case  can  proceed 
is  that  the  law  has  provided  for  an  official  certificate 
or  return  of  a  road  supervisor,  which  may  be  received 
by  the  county  court  as  legal  evidence  of  the  facts  cer- 
tified to,  and  has  further  prescribed  a  penalty  for  forg- 
ing or  counterfeiting  the  same,  and  for  uttering  such 
certificate  so  forged  or  counterfeited  with  intent  to  de- 
fraud. The  indictment  is  drawn  under  section  1808, 
Hill's  CSode  of  Oregon  which  provides  that  **If  any 
person  shall,  with  intent  to  injure  or  defraud  any  one, 
falsely  make,  alter,  forge,  or  counterfeit  any  public 
record  whatever,  or  any  certificate,  return,  or  attesta- 
tion, of  any  clerk,  notary  public,  or  other  public  offi- 
cer, in  relation  to  any  matter  wherein  such  certificate, 
return,  or  attestation  may  be  received  as  legal  evi- 
dence, or  any  note,  certificate,  or  other  evidence  of 
debt  issued  by  any  officer  of  this  state,  or  any  county, 
town,  or  other  municipal  or  public  corporation  therein, 
authorized  to  issue  the  same,  or  any  contract,  charter, 
letters  patent,  deed,  lease,  bill  of  sale,  will,  testament, 
bond,  writing  obligatory,  undertaking,  letter  of  attor- 
ney, policy  of  insurance,  bill  of  lading,  bill  of  ex- 
change, promissory  note,  evidence  of  debt,  or  any 
acceptance  of  a  bill  of  exchange,  indorsement,  or  as- 
signment of  a  promissory  note,  or  any  warrant,  order, 
or  check,  or  money,  or  other  property,  or  any  acquit- 
tance or  discharge  for  money  or  other  property,   or 
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any  plat,  draft,  or  survey  of  land;  or  shall,  with  such 
intent,  knowingly  utter  or  publish  as  true  and  genuine 
any  such  'false,  altered,  forged,  or  counterfeited  record, 
writing,  instrument,  or  matter  whatever,  such  j)erson, 
upon  conviction  thereof,  shall,"  etc.  Section  4085, 
Hiirs  Code,  upon  which  the  indictment  is  partly  based 
provides,  among  other  things,  that:  **Such  county  court 
shall  apportion  the  taxes  so  collected  among  the  sev- 
eral road  districts  in  the  county.  *  *  *  the  county 
clerk  shall  thereupon  notify  the  road  supervisor  in 
each  of  the  road  districts  in  his  county  of  the  amount 
of  the  road  fund  set  apart  for  the  use  of  his  road 
district  for  opening,  making,  and  repairing  county 
roads,  and  building  bridges  in  his  road  district;  and 
such  supervisor  shall  direct  and  supervise  the  expen- 
diture of  such  amount  of  the  road  fund  so  set  apart 
for  the  puriDOse  herein  named,  and  certify  his  accounts 
for  labor  performed  or  material  furnished  to  the 
county  court;  and  if  the  county  court  approve  the 
same,  it  shall  order  warrants  on  the  county  treasurer 
in  favor  of  the  person  performing  such  labor  or  fur- 
nishing such  material,  payable  out  of  the  fund  to  the 
credit  of  such  road  district  until  such  fund  is  ex- 
hausted." 

By  this  act  the  county  court  is  made  the  auditing 
board,  and  the  funds  set  apart  to  the  different  road 
districts  are  disbursed  under  its  supervision.  The  su- 
pervisor whose  duty  it  is  to  direct  and  supervise  the 
expenditures,  is  required  to  certify  to  the  county  court 
his  accounts  for  labor  performed  or  material  fur- 
nished. These  certified  accounts  constitute  the  vouch- 
ers upon  which  the  court  acts,  and  upon  which  it 
bases  its  orders  for  drawing  warrants  against  the 
particular  fund.  The  orders  must  require  the  war- 
rants to  be  drawn  in  favor  of  the  person  or  persons 
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performing  labor  or  furnishing  material.  No  especial 
method  is  prescribed  for  the  supervisor  in  keeping 
his  accounts,  nor  is  he  directed  or  required  to  certify 
them  to  the  county  court  in  any  particular  form;  so 
that  any  intelligible  form  of  account  which  indicates 
with  reasonable  fullness  the  amount,  nature,  and  kind 
of  work  done  or  material  furnished,  with  the  date  and 
name  of  the  person  doing  or  furnishing  the  same,  the 
value  thereof,  and  the  number  of  the  road  district, 
would  be  sufficient  So,  with  the  certificate,  any  foriii 
which  informs  or  assures  the  county  court  that  the 
account  in  question  is  the  account  of  the  supervisor 
is  sufficient  To  ** certify"  means  simply  "to  testify  in 
writing";  **to  make  a  declaration  in  writing'* — Web- 
ster. It  is  not  even  necessary  that  the  word  ''cer- 
tify" or  ''certified"  be  used  in  the  certificate,  but  it  is 
sufficient  if  the  required  statutory  fact  be  made  known 
in  writing  under  the  hand  of  the  officer:  State  v. 
Sehmn.  65  Wis.  .213  (26  N.  W.  568).  It  would  be  the 
duty  of  the  county  court  to  recognize  and  act  upon 
any  form  of  certificate  which  is  legally  sufficient  un- 
der the  statute,  and  which  would  operate  under  the 
law  as  a  supervisor's  certified  account  of  labor  ex- 
panded or  material  furnished  for  the  use  of  the  road 
district  The  legal  efficacy  of  such  a  certificate  con- 
sists, not  in  its  potency,  if  genuine,  in  creating  a  de- 
mand against  the  county,  but  in  its  capability  of  being 
utilized  as  legal  evidence  of  the  facts  stated  therein; 
and  the  test  here  is,  not  as  is  the  case  ordinarily, 
whether  the  certificate  presents  upon  its  face  or 
through  allegations  in  aid  of  it  a  suable  demand,  but 
whether  the  instrument  is  such  an  one  that,  if  genu- 
ine, the  county  court  must  consider  it  as  legal  evi- 
dence of  the  amount  and  kind  of  labor  done  and 
performed  or  material  furnished  in  the  matter  of  de- 
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ter mining  whether  or  not  it  shall  *•  order  warrants  on 
the  county  treasurer."  If  the  official  certificate,  return, 
or  attestation  is  sufficient  for  this  purpose,  it  is  the 
subject  of  forgery  under  the  statute;  otherwise,  not. 

Now,  the  account  and  certificate  relied  upon  con- 
sists of  an  instrument  denominated  '*Time  check  for 
the  month  of  December,  eighteen  hundred  and  ninety- 
four,  district  number  six,"  underneath  which  are  written 
the  words,  * 'Approved:  John  Conley,  supervisor."  The 
so-called  **time  check"  indicates  with  reasonable  de- 
finiteness  and  certainty  that  Miles  Stanley  served  time, 
or  performed  two  hundred  and  sixty  hours  work  with 
team  and  driver,  in  the  month  of  December,  eighteen 
hundrd  and  ninety-four,  for  district  number  six,  the 
value  being  specified  at  ninety-one  dollars.  This  is  an 
intelligible  and  sufficiently  definite  account  of  labor 
done  and  performed.  It  requires  no  stretch  of  the  im- 
agination to  understand  from  it  that  Miles  Stanley  did 
and  performed,  with  team  and  driver,  within  or  for 
district  number  six,  two  hundred  and  sixty  hours' 
labor  during  the  month  of  December,  eighteen  hun- 
dred and  ninety -four,  for  which  he  should  reeeive 
ninety-one  dollars;  so  that  the  account  itself  is  suffi- 
cient But,  has  it  been  sufficiently  certified  to  the 
county  court  to  entitle  it  to  be  considered  evidence  of 
the  fact  that  Miles  Stanley  performed  labor  as  shown 
by  the  account?  The  word  ** approved,"  written  be- 
neath the  account,  with  the  signature  of  the  super- 
visor subscribed  in  his  official  capacity,  is,  as  we  think, 
a  sufficient  official  certification  of  the  account  It  iden- 
tifies the  account  as  that  of  the  supervisor,  and  is- 
equivalent  to  making  it  **0  K"  or  ** correct,"  which  is 
usually  recognized  as  a  certification  in  ordinary  busi- 
ness affairs.  The  fact  that  what  purports  to  be  an 
order   drawn  upon  Multnomah  County  intervenes  be- 
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tween  the  account  and  the  word  ** approved"  does  not 
change  the  effect  of  the  certificate.  Apparently,  it  was 
intended  that  this  order  should  be  signed  by  somebody 
as  foreman,  but,  with  or  without  the  order,  the  ac- 
count may  be  said  to  have  been  certified  to  the  county 
court  by  the  supervisor.  The  order  unsigned  by  the 
foreman  can  have  no  effect  in  any  event,  whether  it 
be  considered  approved  by  the  supervisor  or  not.  Tt 
cannot  reasonably  be  considered  as  the  supervisor's 
order  as  it  does  not  so  purport  to  be.  The  instrument, 
if  considered  genuine,  was  therefore  the  subject  of 
forgery. 

The  indictment,  however,  is  deemed  faulty  and  in- 
sufficient It  is  alleged,  among  other  things,  that  it 
was  the  duty  of  the  supervisor  **to  issue  certificates 
to  persons  performing  labor  and  furnishing  material," 
etc.,  and  "that  the  certificate  so  issued  by  him,  the 
said  John  Conley,  as  supervisor  aforesaid,  entitled  the 
holder  thereof  to  receive  from  said  Multnomah  County 
the  amount  of  money  named  in  the  certificate,"  etc., 
and  the  charging  part  of  the  indictment  proceeds  upon 
the  idea  that  this  certificate  is  of  such  a  nature  that,  if 
genuine,  it  would  create  a  demand  against  the  county. 
We  have  seen  that  such  is  not  the  case.  The  instru- 
ment set  forth  by  copy,  instead  of  •*  purporting  to  be 
a  certificate  entitling  the  holder  thereof  to  the  pay- 
ment of  the  compensation  therein  named  by  Multno- 
mah County,  for  work  and  labor  performed  upon  a 
county  road  in  road  district  number  six  in  said  Mult- 
nomah County  and  State  of  Oregon,"  and  *•  purport- 
ing to  entitle  one  Miles  Stanley  to  the  payment  of 
ninety-one  dollars  by  the  said  Multnomah  County  and 
State  of  Oregon,"  simply  purports  to  be  an  account 
with  one  Miles  Stanley  for  two  hundred  and  sixty 
hours  work  and  labor  with  man  and  team,  done  and 
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performed  at  thirty-five  cents  per  hour  in  district  num- 
ber six,  certified  by  the  said  John  Conley,  supervisor, 
which  certified  account  was  receivable  by  the  County 
Court  of  Multnomah  County,  Oregon,  as  legal  evidence 
that  such  work  and  labor  had  been  done  and  per- 
formed in  said  district  number  six  by  the  said  Miles 
Stanley.  These  facts  should  have  been  appropriately 
alleged  in  the  indictment:  State  v.  Johnson,  26  Iowa,  407 
(06  Am.  Dec.  158).  If  it  is  true  that  the  county  court 
has  adopted  this  form  of  certificate,  or  has  been  ac- 
customed to  receive  the  same  as  legal  evidence  of  the 
facts  it  purports  to  certify,  this  is  a  matter  of  proof, 
and  it  is  unnecessary  to  allege  it  in  the  indictment: 
Commonwealth  v.  Costello,  120  Mass.  o69;  Horton  v.  State,  32 
Texas,  82;  People  v.  Bihhy,  91  Cal.  470  (27  Pac.  781).  The 
official  certificate  must  of  itself  be  legally  competent 
as  evidence;  if  otherwise,  it  cannot  be  aided  by  the 
allegation  of  extrinsic  facts:  Commonwealth  v.  Costello,  120 
Mass.  309;  Raymond  v.  People,  2  Colo.  App.  329  (30  Pac. 
504);  People  v.  Heed,  1  Idaho,  531;  State  v.  Briggs,  34  Vt. 
501;  Cunningham  v.  People,  4  Hun,  455;  People  v.  Harrison, 
8  Barb.  560;  Fadner  v.  People,  33  Hun,  240.  These  con- 
siderations make  it  incumbent  upon  us  to  aflfirm  the 
judgment  of  the  court  below,  and  it  is  so  ordered. 

Affirmed. 

Argued  July  22;  decided  October  28,  1895. 
CLOSE  1?.   CLOSE. 

[42  PttC.  1'28  J 

DisMi-iNT,  Appeal— Filing  Abstract— Rules  of  Court.— An  appeal  will 
be  dlMuissed  where  appellant  foils  to  serve  and  file  the  abstract  of  the 
record  required  by  the  rules  of  the  court,  ( Rules  4  and  9,  24  Or.  595- 
597,)  though  part  of  the  record  has  been  lost,  no  effort  haying  been 
made  within  a  reasonable  time  to  supply  the  missing  papers:  Wo{f  v. 
Smithy  6  Or.  74,  approved  and  followed. 
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Appeal  from  Clackamas:  T.  A.  McBride,  Judge. 

Suit  by  Lizzie  E.  Close  against  David  a  Close,  in 
which  there  was  a  decree  for  plaintiff.  Defendant  aj)- 
pealed,  but,  having  failed  to  file  the  printed  abstract 
of  the  record  required  by  Rules  4  and  9  of  the  court, 
(24  Or.  595-597,)  the  respondent  moved  to  dismiss  the 
appeal.  Dismissed. 

Ifr.  C  D.  Latourette,  for  the  motion. 

Mr,  Harvey  E,  Cross,  contra. 

Per  Curiam.  This  is  a  motion  to  dismiss  the  ap- 
peal because  the  abstract  of  the  record  required  by 
the  rules  of  this  court  has  not  been  served  or  filed. 
The  defendant  undertakes  to  excuse  his  failure  in 
this  regard  on  the  ground  that  the  evidence  taken 
in  the  court  below  and  upon  which  the  decree  was 
based  has  been  lost  or  misplaced.  There  is  no  rule 
requiring  the  evidence  to  be  printed  in  the  abstract, 
and,  besides,  it  is  the  duty  of  the  appellant  to  bring 
into  this  court  a  perfect  record,  and  if  any  part 
thereof  has  been  lost  or  mislaid  it  must  be  supplied 
in  the  court  below,  and  if  not  so  supplied  within  a  rea- 
sonable time  the  appeal  will  be  dismissed:  Wolf  v.  Smith, 
6  Or.  74;  Buckman  v.  Whitney,  23  Cal.  555;  Boyd  v.  Durrell, 
60  Cal.  280.  The  transcript  was  filed  on  March  fifth, 
eighteen  hundred  and  ninety-five,  and  the  lost  record 
has  not  been  supplied,  nor  has  there  been  any  effort 
made  in  that  direction  so  far  as  we  have  been  advised. 
The  appeal  must  therefore  be  dismissed,  and  it  is  so 
ordered.  Dismissed. 
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Argued  July  22;   decided  October  7,  1805. 
JACKSON    COUNTY  v.  BLOOMER. 

[41  Pac.  930.] 

NoTirE  OF  Appkal  — Skrvick  on  Adverse  Pabtt  — Code,  |  537. —  Where  a 
treasurer  and  his  bondsmen  are  jointly  sued  on  his  official  bond,  and 
the  former  suffers  a  default,  but  the  sureties  make  a  successful  de- 
fense on  the  merits  of  the  case,  the  treasurer  is**  an  adverse  party" 
within  the  meaning  of  section  537  of  Hill's  Code,  and  must  be  served 
with  the  notice  of  appeal,  for  the  decision  of  the  appellate  court 
affects  the  principal  just  as  it  does  his  sureties:  Hamilton  v.  Blair. 
23  Or.  64;  The  Victoriaji,  24  Or.  121;  Moody  v.  Miller,  24  Or.  179,  cited 
and  approved. 

Appeal  from  Jackson:  Hiero  K.  Hanna,  Judge. 

This  is  an  action  brought  by  the  County  of  Jackson 
against  George  E.  Bloomer '  and  the  sureties  on  his 
oond  as  treasurer  of  such  county,  to  recover  for  his 
alleged  defalcation  as  such  ofScial.  The  complaint 
inter  alia,  alleges  the  qualification  of  Bloomer  by  giv- 
ing the  bond  in  suit,  and  that  between  the  dates  men- 
tioned in  the  complaint  he,  as  such  treasurer,  collected 
and  received  something  over  seven  thousand  ^ght  hun- 
dred dollars  belonging  to  the  county,  which,  in  breach 
of  his  trust,  and  in  violation  of  the  conditions  of  his 
undertaking,  he  failed  and  neglected  to  account  for  or 
pay  over.  Bloomer,  "although  served  with  summons, 
made  default,  and  the  sureties  answered  jointly,  deny- 
ing the  defalcation  alleged  in  the  complaint,  and  upon 
the  issues  thus  made  the  cause  was  tried,  and  a  judg- 
ment rendered  in  their  favor  on  the  merits.  From 
this  iudgment  the  plaintiff  appealed,  without  serving 
a  notice  on  Bloomer.  For  this  reason  the  respondents 
move  to  dismiss  the  appeal,  claiming  that  Bloomer  is 
an  adverse  party  to  the  appellant,  and  should  have 
been  served  with  notice.  Dismissed. 
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For  the  motion  there  were  oral  arguments  by  Mr. 
Elward  B.  Watson,  and  briefs  by  Messrs,  Paine  P.  Prim  and 
S^n,  William  M.  Colvig,  and  Watson,  Beekman  and  Watson,  urg- 
ing these  points. 

All  parties  to  a  judgment  or  decree  whose  inter- 
ests may  be  substantially  affected  by  the  adjudication 
of  the  appellate  court  must  be  included  in  the  ap- 
peal, and  must  be  served  with  notice;  without  all 
snch  parties  before  it  the  appellate  court  has  no  juris- 
diction: Lilienthal  v.  Caravita,  15  Or.  339;  Hamilton  v.  Blair, 
23  Or.  64;  The  Victorian,  24  Or.  121.  Bloomer  being  a 
joint  defendant  in  said  action  on  a  joint  bond  in  which 
he  is  the  principal  whose  defalcation  is  sought  to  be 
established  by  said  action,  evidently  has  an  interest  in 
relation  to  said  judgment  against  appellant  which  is 
in  conflict  with  the  modification  or  reversal  sought  by 
the  appeal.  Such  is  evidently  true,  for  while  said 
judgment  remains  unreversed  no  other  action  can  be 
maintained  against  him  for  the  alleged  defalcation. 
And  the  fact  that  Bloomer,  whose  interests  are  ad- 
verse to  appellant,  has  made  default,  does  not  pre- 
clude the  necessity  of  serving  him  with  notice  of  ap- 
peal: Moody  v.  Miller,  24  Or.  179. 

Judgment  on  the  merits  on  an  obligation  which 
is  joint  only,  must  be  joint,  against  or  for  all  the 
defendants  served.  This  was  the  rule  at  common  law, 
and  our  statute  has  not  changed  it:  Freeman  on  Judi^- 
ments  (3d  ed.),  43;  Jaques  v.  Greenwood,  1  Abb.  Pr.  230; 
Mandeville  v.  Riggs,  2  Pet  482;  Van  Ness  v.  Corkins,  12 
Wis.  186;  People  v.  Organ,  27  111.  27;  Booker  v.  Wise,  14 
Ind.  276.  And  default  of  one  jpint  defendant  does  not 
alter  the  rule:  Rich  v.  Husson,  4  Sandf.  (N.  Y.)»  115. 
Bloomer's  default  merely  gave  the  court  jurisdiction 
to  enter  a  joint  judgment  against  or  for  himself  and 
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the  sureties,  in  accordance  with  the  joint  obligations 
of  the  bond  set  out  in  the  complaint  If  the  com- 
plaint had  not  stated  any  cause  of  action,  he  could 
have  appealed  from  any  judgment  against  him,  either 
joint  or  several,  notwithstanding  his  default:  Madison 
County  Supervisors  v.  Smith,  95  111.  328.  And  where,  as 
here,  the  complaint  states  no  separate  cause  of  action. 
Bloomer  could  have  appealed  and  procured  the  re- 
versal of  any  separate  judgment  against  himself  on 
the  merits,  although  in  default:  Waugh  v.  Suter,  3  111. 
App.  271. 

The  successful  defense  on  the  merits  by  the  sure- 
lies  inured  to  Bloomer's  benefit,  and,  although  in 
default,  entitled  him  to  be  discharged  also:  Free- 
man on  Judgments  (3d  ed.),  §§  161,  266;  Benton  v.  Greg- 
ory, 8  Ark.  177;  State  v.  Williams,  17  Ark.  371;  State  v. 
Gibson,  21  Ark.  140;  Champlin  v.  Tilley,  3  Day  (Conn.),  303; 
Morrison  v.  Stoner,  7  Iowa,  408;  Addcrton  v.  Collier,  32  Mo. 
507;  State  v.  Ford,  8  Humph.  (Tenn.),  489;  Girardin  v. 
Dean,  49  Texas,  243;  Pfaw  v.  Lorain,  1  Cin.  (Ohio),  720; 
Phillips  V.  Wheeler,  6  Thomp.  and  C.  (N.  Y.),  3GG;  French 
V.  Ncal,  24  Pick.  55. 

Judgment  of  dismissal  as  to  one  cotrustee  is  a  bar 
to  any  further  prosecution  of  the  cause  of  suit  against 
the  other:  Zorn  v.  Lamar,  71  Ga.  84,  85.  Judgment  on 
the  merits  puts  an  end  to  the  claim  or  demand  sued 
on,  and  is  conclusive  both  as  to  parties  and  privies: 
Cromwell  v.  County  of  Sacramento,  94  U.  S.  351.  Jud^^ment 
against  sureties  on  the  merits  precludes  their  princi- 
pal, who  was  not  served,  from  afterwards  recovering 
expenses  which  should  have  been  credited  on  the  debt 
secured  by  the  bond:  Wandling  v.  Straw,  25  W.  Ysl.  ij92. 

A  party  served,  ivho  is  aggrieved  or  benefited  by 
the  judgment  on  the  merits,  has  a  right  to  appeal,  or 
be  served  with  the  notice  of  appeal,  whether  named 
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in  the  formal  judgment  or  not;  and  is  an  adverse 
party  under  our  statute:  State  v.  Judge,  etc.,  29  La.  Ann. 
397;  Williams  v.  Morgan,  111  U.  S.  684.  It  is  sufficient  if 
his  interest  appears  from  the  whole  record.  The  find- 
ings of  fact  and  conclusion  of  law  are  in  Bloomer's 
favor  on  the  merits,  and  entitled  him  to  a  formal  judg- 
ment It  was  the  duty  of  the  clerk  to  enter  judgment 
in  favor  of  all  the  defendants  in  accordance  with  the 
decision:  1  HiU's  Code,  §§  219,  205. 

Bloomer  has  an  interest  in  maintaining  the  de- 
cision and  judgment,  since  he  appeared  on  the  record, 
and  is  a  necessary  party  to  the  appeal:  Traders*  Bank 
V.  Belden,  5  Wash.  777;  Hendrickson  v.  Sullivan,  28  Neb. 
329;  Curtin  v.  Atkinson,  29  Neb.  612;  Sentcr  v.  De  Bernal  38 
Cal.  637.  As  he  was  served  and  brought  within  the 
jurisdiction  of  the  court  below,  he  is  entitled  to  his 
day  in  this  court,  and  the  sureties  are  just  as  much 
entitled  to  have  him  brought  in,  as  into  the  court  be- 
low. 

The  transcript  does  not  sustain  the  claim  of  appel- 
lant's counsel  in  their  ** additional  brief,"  page  3,  that 
the  case  was  "abandoned"  as  to  Bloomer.  The  jour- 
nal entry  of  the  trial  recites  the  appearance  of  appel- 
lant and  the  sureties,  by  their  respective  attorneys, 
and  that  defendant  Bloomer  *•  comes  not  but  makes 
default."  And  the  district  attorney  and  his  associates 
in  the  trial  of  the  case  certainly  did  not  think  so 
vhen  they  caused  the  summons  to  be  published  to 
him,  and  his  property  to  be  attached,  and  filed  the 
proof  and  returns  in  the  cause  before  proceeding  to 
the  trial,  as  the  amended  transcript  shows,  nor  at  the 
time  they  prepared  their  first  brief  in  opposition  to 
the  motion  to  dismiss,  on  page  5,  of  which  they  say: 
"We  submit  that  Bloomer    occupies    such  a  position 
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that  plaintiff  might,  if  it  desired  to  do  so,  even  now, 
ask  for  default  to  be  entered  against  him  in  the 
lower  court,  and  for  judgment  against  him  for  failure 
to  answer."  The  circuit  court  had  jurisdiction  of 
Bloomer,  as  the  amended  record  will  show. 

But  appellant,  having  assumed  the  performance  of 
the  duty  it  owed  the  sureties  of  making  their  princi- 
pal a  party  and  subjecting  his  property  within  the 
state  towards  the  satisfaction  of  any  judgment  that 
might  be  rendered,  and  led  both  the  court  and  sureties 
to  believe  that  it  had  done  so  before  proceding  to 
trial,  is  estopped  to  allege  defects  in  either  proceed- 
ing. It  cannot  be  allowed  a  benefit  arising  from  its 
own  default.  The  recital  in  the  journal  entry  of  the 
trial  that  defendant  Bloomer  "comes  not  but  makes  de- 
fault," if  it  does  not  in  itself  amount  to  an  adjudica- 
tion that  he  had  been  served  and  made  default,  points 
very  strongly  in  that  direction,  and  confirms  the  pre- 
sumption that  the  court  did  have  jurisdiction.  Bloomer 
only  could  raise  the  objection  to  want  of  jurisdiction, 
and  he  could  do  so  only  by  appeal.  There  is  nothing 
to  prevent  his  taking  the  benefits  of  such  a  record 
against  the  appellant  which  is  responsible  for  it,  and 
his  consent  is  presumed.  The  judgment  order  author- 
ized by  section  157  is  a  conclusive  adjudication  as  to 
the  validity  of  the  attachment  How  can  appellant 
allege  its  own  wrong,  if  there  were  any,  in  obtaining 
the  attachment,  to  avoid  its  effect  in  a  controversy 
with  either  Bloomer  or  his  sureties?  An  attachment 
is,  under  our  system,  a  provisional  remedy  only,  and 
not  the  commencement  of  an  action,  and  defendant  can 
waive  any  right  to  complain  of  irregularity  in  its  is- 
suance or  levy,  and  does  waive  it  by  failing  to  attack 
it  in  any  manner  sanctioned  by  the  Code  or  general 
practice. 
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CmUra  there  were  oral  arguments  by  Messrs.  Henry  L 
Benson,  district  attorney,  and  Lionel  R.  Webster,  with 
briefs  by  Messrs.  Benson,  and  Charles  Wesley  Kahler,  urg- 
ing these  points. 

Parties  to  an  action  need  not  be  notified  of  an  ap- 
peal unless  they  are  parties  to  the  judgment  from 
which  the  appeal  is  taken:  Elliot's  Appellate  Pro- 
cedure, §  153;  Kennedy  v.  Divine,  77  Ind.  492;  Koons  v. 
Mellet,  23  N.  E.  96;  Dittenhceffer  v.  Cceur  d'Alene  Clothing 
Ccnpany,  30  Pac.  661.  Bloomer  never  appeared  in  this 
action,  and  when  judgment  was  entered  it  was  in  favor 
of  only  the  sureties  for  their  costs. 

Every  Oregon  case  cited  in  favor  of  this  motion  is 
one  in  which  the  notice  had  not  been  served  on  some 
party  who  had  appeared  in  the  proceeding,  and  was 
actually  a  party  to  the  final  adjudication.  Moreover, 
they  were  all  equity  cases.  Several  times  our  court 
quotes  with  approval  this  language  from  Senter  v.  De- 
hemaly  38  Cal.  637:  ''But  he  is  required  to  notify  all 
other  parties  who  are  interested  in  opposing  the  relief 
which  he  seeks  by  his  appeal,  if  they  have  formally 
appeared  in  the  action  in  the  court  below,  or  his  ap- 
peal as  to  those  not  served  will  prove  ineffectual;  and 
also,  as  to  those  served,  if  the  relief  sought  is  of  such 
a  character  that  it  cannot  be  granted  as  to  the  latter 
without  being  granted  as  to  the  former  also."  Apply- 
ing this  test  to  the  case  at  bar,  it  will  be  observed 
that  it  is  an  action  on  a  joint  and  several  bond,  to 
which  the  defendant  Bloomer  was  not  a  necessary 
party  in  the  first  instance;  that  he  never  put  in  any 
appearance  in  the  court  below;  that  no  default  was 
taken  against  him,  and  that  there  is  no  judgment  as 
to  him.    How,  then,  can  it  be  said  that  any  judgment 
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against  the  defendant's  sureties  can  materially  affect 
his  rights? 

But  it  is  contended  by  counsel  for  respondents  that 
"while  the  judgment  remains  unreversed  no  other  ac- 
tion can  be  maintained  against  him  for  the  alleged  de- 
falcation. We  submit  that  Bloomer  occupies  such  a 
position  that  plaintiff  might,  if  it  desired  to  do  so, 
even  now,  ask  for  default  to  be  entered  against  him 
in  the  lower  court,  and  for  judgment  against  him  for 
failure  to  answer,  and  that  such  procedure  is  not  af- 
fected by  any  judgment  as  to  the  other  defendants. 
It  will  thus  be  seen  that  all  the  cases  cited  for  this 
motion  are  essentially  different  from  the  case  at  bar 
in  all  the  particulars  that  would  give  them  any  logical 
bearing  here.  In  this  case  Bloomer  was  not  a  neces- 
sary party,  and  it  was  a  matter  of  indifference  to  him 
whether  the  sureties  were  held  liable  on  his  bond  or 
not.  If  they  succeeded  in  evading  payment,  that  of 
itself  neither  hurt  nor  helped  him;  if  he  had  been 
regularly  served,  had  made  default,  and  thereby  ad- 
mitted the  allegations  of  the  complaint  to  be  true, 
he  would  have  admitted  all  that  anybody  has  ever 
claimed  in  this  case.  The  purpose  of  this  appeal  is 
not  to  enlarge  his  liabilty  beyond  what  would  thus 
have  been  admitted.  It  is  claimed  by  respondents  that 
Bloomer  filed  no  answer  but  made  default.  That 
would  not  have  entitled  him  to  notice  of  this  appeal, 
but  the  fact  is  that  Bloomer  was  never  served  with 
summons  in  this  case,  and  therefore  never  made  de- 
fault in  the  technical  sense  of  that  term.  **  Bloomer 
absconded  and  left  the  state  and  has  ever  since  re- 
mained away  from  this  state,"  is  the  uncontradicted 
allegation  of  the  complaint.  The  whole  record  shows 
that  the  lower  court  never  had  jurisdiction  of  Bloomer, 
and  neither  rendered  nor  attempted  to  render  any  jiidg- 
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ment  against  him.  The  defendant  Bloomer  has  no 
substantial  interest  in  the  result  of  this  appeal  be- 
cause (1)  he  was  not  a  necessary  party  in  the  first 
instance;  (2)  he  has  never  appeared  herein;  and,  (3) 
he  is  not  a  party  to  the  judgment  appealed  from,  and 
cannot  be  favorably  or  otherwise  affected  by  the  result 
of  this  appeaL 

Opinion  by  Mr  Chief  Justice  Bean. 

The  rule  is  well  settled  in  this  state  that  every 
party  to  a  litigation  whose  interests  in  relation  to  the 
judgment  or  decree  appealed  from  is  in  conflict  with 
the  modification  or  reversal  sought  by  the  appeal  is 
an  *•  adverse  party"  within  the  meaning  of  section  637 
of  Hill's  Code,  and  must  be  served  with  the  notice  of 
appeal;  and  if  such  party  is  not  served  the  appeal 
most  be  dismissed.  And  the  fact  that  a  party  whose 
interests  are  adverse  to  the  appellant,  has  made  de- 
fault, does  not  preclude  the  necessity  of  serving  such 
notice  of  appeal  upon  him:  The  Victorian,  24  Or.  121 
(41  Am.  St.  838,  32  Pac.  1040);  Moody  v.  Miller,  24  Or. 
179  (33  Pac.  402);  Hamilton  v.  Blair,  23  Or.  64  (31  Pac. 
197).  If,  then.  Bloomer  has  an  interest  in  sustaiuing 
the  judgment  from  which  this  appeal  is  taken,  he  is 
an  adverse  party  to  the  appellant,  and  the  failure  to 
serve  him  with  notice  of  the  appeal  is  fatal,  and  the 
appeal  should  be  dismissed.  Now,  the  undertaking  on 
which  this  action  was  brought  is  a  joint  obligation  of 
Bloomer  and  the  sureties,  in  so  far,  at  least,  as  that 
all  are  liable  or  none,  and,  therefore,  although  he 
made  default,  the  defense  successfully  made  by  the 
other  defendants,  going  as  it  did  to  the  merits  and 
showing  that  the  plaintiff  had  no  right  of  action 
against  any  of  the  defendants,  inures  to  his  benefit 
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and  prevents  the  entry  of  judgment  against  him  on 
his  default.  The  rule  on  this  question  is  thus  clearly 
stated  by  Mr.  Black  in  section  209  of  his  work  on 
Judgments:  **In  an  action  of  contract  against  several 
defendants,  if  one  of  them  suffers  default,  and  another, 
under  the  general  issue,  sets  up  and  maintains  a  de- 
fense which  negatives  the  plaintiff's  right  to  recover 
against  either  of  the  defendants,  and  shows  that  he 
has  no  cause  of  action,  the  plaintiff  will  not  be  en- 
titled to  judgment  against  the  one  who  was  defaulted, 
but,  on  the  contrary,  the  successful  defense  will  inure 
to  the  latter's  benefit,  and  judgment  must  be  rendered 
for  both  the  defendants."  And  to  this  effect  are  the 
authorities:  Freneh  v.  Neal,  24  Pick.  55;  State  v.  Gibscn, 
21  Ark.  140;  Morrison  v.  Stoner,  7  Iowa,  493;  Adderton  v. 
Collier,  82  Mo.  507;  Waugh  v.  Suter,  3  111.  App.  271;  Stapp 
V.  Davis,  78  Ind.  128.  From  this  it  seems  manife^^li 
that  Bloomer's  interests  would  be  materially  affected 
by  the  reversal  of  this  judgment,  for  the  reason  that 
it  appears  from  the  record  as  it  now  stands  that 
plaintiff  has  no  right  of  action  against  him  or  his 
sureties  for  a  breach  of  the  conditions  of  his  under- 
taking on  account  of  any  of  the  matters  or  things 
alleged  in  the  complaint,  and  so  long  as  the  judgment 
stands  unreversed  it  is  in  effect  a  judgment  in  his 
favor,  and  prevents  the  entry  of  a  judgment  on  his 
default.  He  is,  therefore,  vitally  interested  in  sus- 
taining the  judgment  as  it  now  stands,  and  conse- 
quently is  an  adverse  party  to  this  appeal. 

It  was  suggested  by  plaintiff's  attorneys  that 
Bloomer  was  not  a  necessary  party  to  this  action, 
and  was  never  in  fact  legally  served  with  summons, 
but  these  questions  are  hardly  open  to  the  plaintiff 
here.  Whether  he  was  a  necessary  party  or  not,  the 
plaintiff  saw  fit  to  make  him  a  party,  caused  a  writ  of 
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attachment  to  issue  and  be  levied  upon  his  property, 
obtained  an  order  for  the  publication  of  summons, 
caused  the  summons  to  be  published  directed  to  him, 
and  an  alleged  proof  of  such  publication  to  be  made, 
and  the  record  shows  that  all  the  defendants  appeared 
and  demurred  to  the  original  complaint,  and  that  when 
the  cause  came  on  for  trial  Bloomer  **made  default.'* 
Under  these  circumstances  the  court  will  not,  at  plain- 
tiffs suggestion,  critically  examine  the  procedure  by 
which  it  sought  and  claimed  to  have  obtained  juris- 
diction of  Bloomer,  for  the  purpose  of  avoiding  the 
effect  of  a  failure  to  serve  him  with  a  notice  of  ap- 
peal   The  motion  will  be  allowed.  Dismissed. 

Argued  July  29 ;  decided  October  7,  ISOo ;  rehearing  denied. 


BISHOP  V,  BAISLEY. 

[41  Pac.  937.] 

1.  PLiADnro  FoEFEiTrBE  OF  Mining  Claim.— The  defence  of  a  forfeiture 

of  a  mining  claim  through  fioihire  to  perform  the  required  work 
thereon  ig  an  affirmative  defense,  and  must  he  specially  pleaded  where 
an  opportunity  is  oflered  for  so  doing;  and  the  hurden  of  proof  is 
always  on  the  party  claiming  the  forfeiture. 

2.  Amendment   of   Pleadings   to   Conform   to   Proofs — Discbxtxov   of 

C0T7BT.— It  is  not  an  ahuse  of  discretion  hy  the  trial  court  to  jter- 
mit  at  the  trial  an  amendment  setting  up  new  defenses  hased  on 
evidence  that  was  objected  to  when  offered,  where  the  case  is  sent 
bftck  to  the  referee  to  take  such  additional  testimony  as  may  bo 
offered  on  the  new  issues*:  Mendcnhall  y.  HwrrUhurg  Water  Company^ 
27  Or.  38.  distinguished. 

3.  PuEADiNo  FOKFKITT7BE  IS  Tebmb.— In   pleading   under  the  Code  it  is 

only  necessary  to  accurately  and  concisely  state  the  facts  relied  upon, 
and  therefore  a  plea  of  forfeiture  of  a  mining  claim  need  not  avor 
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•In  Oook  T.  Croitan,  25  Or.  476,  it  was  held  reyersible  error  to  reftise  at  the 
trill,  and  after  counsel  had  commenced  their  argument,  an  amendment  to  the 
uuwer  based  on  evidence  that  had  been  rcceiyed  without  objection.  This,  how- 
erer,  was  a  law  action,  and  the  issue  raised  by  the  proposed  amendment  was 
nateiial  and  one  on  which  both  sides  had  offered  testimony  without  objeetion. 
Thii  cue  Is  distingutshed  in  the  MendeiihaU  Cote,  27  Or.  38.— RKPonxsR. 
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specially  that  in  consequence  of  the  facts  set  forth  "the  claim  was 
forfeited." 

4.  Minks — What  is  not  Annual  Work. —  Picking  rock  from  the  walls  of 
a  shaft  or  outcropping  of  a  ledge,  in  small  quantities,  from  day  to 
day,  and  testing  it,  in  order  to  find  a  paying  vein,  cannot  be  credited 
as  part  of  the  one  hundred  dollars'  worth  of  "work  and  improve- 
ments" required  by  Revised  Statutes  of  United  States,  g  2324,  as 
amended  by  Supplement  to  the  Revised  Statutes  of  United  States,  p. 
27G,  to  be  made  by  a  locator  on  his  claim  within  one  year  from  the 
date  of  his  location. 

6.  IviND  OF  Assessment  Work  Required.— The  requirement  that  a  cer- 
tain amount  of  labor  or  improvement  shall  be  done  or  made  on  a 
raining  claim  each  year  in  order  to  hold  it  is  for  the  double  purpose 
of  insuring  good  faith  in  the  claimant,  and  of  requiring  him  to  show 
a  really  valuable  mine  before  claiming  a  patent;  from  which  it  fol- 
lows that  the  kind  of  work  required  by  the  statute  ( United  States 
Revised  Statutes,  ^  2324,  as  amended,)  is  work  tending  to  develop  and 
exhibit  the  value  of  the  mine  rather  than  work  expended  in  dis- 
covery or  preliminary  exploration. 

6.  Forfeited  Claim — Resuming  Work. —  Where  a  mining  claim  has  been 

forfeited  by  the  locator,  his  afterward  going  onto  the  claim  with  tools, 
securing  samples  of  the  ore,  and  testing  and  assaying  it  is  not  a  re- 
sumption of  work,  within  the  meaning  of  section  2324  of  the  Re- 
vised Statutes  of  the  United  States  as  amended  in  January,  eighteen 
hundred  and  eighty,  providing  that  a  forfeited  or  abandoned  mining 
claim  may  be  relocated,  provided  the  original  claimant  has  not  "re- 
sumed work"  before  the  attempted  relocation. 

7.  Equity  Jurisdiction— Injunction  Against  Trespass.— Equity  will  in- 

terfere by  injunction  to  restrain  a  continuing  ti-espass  on  a  mining 
claim  by  the  removal  of  valuable  ores,  and  to  compel  an  accounting 
for  injuries  already  inflicted,  at  the  suit  of  one  claiming  to  be  the 
owner  of  the  realty,  though  out  of  posdession,  where  a  law  action  is 
pending  to  determine  the  title,  and,  if  a  strong  showing  is  made,  the 
trespass  will  be  enjoined  even  where  no  law  action  has  yet  been  com- 
menced. Ordinarily,  the  injunction  will  be  only  temporary  pending 
the  trial  of  the  title,  but  if  the  plaintiflf  present:)  a  pritna  facie  pos- 
sesijory  title  that  is  not  seriously  disputed,  equity  will  settle  the  entire 
controversy  without  waiting  for  any  proceedings  at  law. 

Appeal  from  Baker:  Robert  Eakin,  Judge. 

This  suit  was  brought  by  Philip  R.  Bishop  against 
James  L.  Baisley  and  others  to  restrain  trespass  upon 
a  mining  claim,  and  to  recover  damages  for  the  in- 
jurious use  of  it  by  the  defendants.     The  plaintiff,  af- 
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ter  showing  his  citizenship,  alleges,  in  substance,  that 
he  is  now  and  was  at  all  times  mentioned  in  his  com- 
plaint the  owner  by  reason  of  location  and  possession 
under  the  general  mining  laws  of  the  United  States 
of  a  certain  quartz  mining  claim  situated  in  Baker 
County,  Oregon,  generally  known  and  designated  as 
the  White  Pigeon  Quartz  Claim  (then  follows  a  de- 
scription of  the  claim  by  metes  and  bounds);  that  on 
or  about  the  first  day  of  May,  eighteen  hundred  and 
ninety-three,  while  he  was  such  owner  and  in  posses- 
sion of  said  mining  claim,  the  defendants  wrongfully 
entered  and  trespassed  thereon,  and  dug  a  shaft  many 
feet  deep  upon  the  vein  therein,  and  at  said  time,  and 
at  various  and  divers  times  since,  took  out,  carried 
away,  and  converted  to  their  own  use,  large  quantities 
of  very  rich  gold-bearing  quartz,  claiming  the  right 
so  to  do,  thereby  destroying  the  substance  of  said 
mine  and  depreciating  the  value  thereof,  and  that  they 
threatened  to  continue  and  were  continuing  said  tres- 
pass and  waste  to  the  irreparable  injury  of  the  prem- 
ises; that  the  defendants  extracted  gold  from  said 
mine  to  the  value  of  thirty  thousand  dollars;  that 
plaintiff  has  been  greatly  hindered  in  the  possession 
and  working  of  said  claim  to  his  damage  in  the  sum 
of  fifty  thousand  dollars;  and  that  he  has  no  plain, 
speedy,  or  adequate  remedy  at  law.  The  relief  asked 
is  a  decree  perpetually  enjoining  defendants  from  fur- 
ther trespassing  upon  said  claim,  or  interfering  with 
plaintiff's  possession;  that  defendants  account  to  plain- 
tiff for  the  gold  extracted  by  them,  and  for  damages 
in  the  sum  of  fifty  thousand  dollars.  The  answer  puts 
in  issue  every  material  allegation  of  the  complaint,  ex- 
cept the  citizenship  of  defendants,  and  for  a  further 
defense  alleges,  in  substance,  that  at  all  the  timoe 
therein  stated    the   premises    therein   described    were 


1 


122  Bishop  v.  Baisley.  [  28  Or. 

vacant  public  lands  of  the  United  States,  chiefly  valu- 
able for  the  mineral  they  contained,  and  were  subject 
to  location  as  mineral  lands;  that  on  the  first  day  of 
May,  eighteen  hundred  and  ninety-three,  defendant 
J.  L.  Baisley  made  a  good  and  valid  location  of  the 
** Mabel"  quartz  claim,  in  Baker  County,  Oregon. 
(Here  follows  a  description,  of  the  claim  and  other 
allegations  as  to  the  manner  of  its  location.)  Continu- 
ing, the  answer  shows,  substantially,  that  ever  since 
May  first,  eighteen  hundred  and  ninety-three,  defend- 
ants have  been  and  now  are  the  owners  of  said  claim 
by  virtue  of  location  and  occupancy,  and  have  at  all 
times  been  and  now  are  in  the  open,  notorious,  ex- 
clusive, and  actual  possession  thereof,  claiming  title 
thereto.  The  reply  denies  specifically  the  material  al- 
legations of  the  answer,  and,  further  replying  thereto, 
alleges,  in  substance:  That  about  December  twelfth, 
eighteen  hundred  and  ninety-two,  defendants  applied 
to  and  obtained  plaintiff's  permission  to  enter  upon 
the  said  ** White  Pigeon"  claim,  and  to  prospect  the 
quartz  ledge  thereon,  and  that  their  entry  upon  said 
claim  was  made  under  said  license,  with  full  knowl- 
edge of  plaintiff's  claim  and  right  of  possession,  and 
in  subordination  thereto;  that  while  so  in  possession 
they  wrongfully  and  fraudulently  attempted  to  make 
the  alleged  location  of  the  Mabel  Claim, — which 
covers  plaintiff's  claim  for  a  distance  of  one  thousand 
two  hundred  and  sixty  feet  from  the  northeast  line 
thereof, — with  intent  to  defraud  plaintiff  of  his  rights; 
and  that  by  reason  of  the  premises  the  defendants 
are  estopped  from  contesting  the  right  of  plaintiff  to 
the  ownership  and  possession  of  said  **  White  Pigeon" 
mining  claim. 

Upon  the  issues  being  thus  joined,   a  referee  was 
appointed  by  the  court  to  take  the  testimony,  and  to 
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report  his  findings  of  fact  and  conclusions  of  law. 
In  due  time  all  the  testimony  which  the  parties  had 
to  offer  was  taken,  and  on  June  twenty-fifth,  eighteen 
hundred  and  ninety -four,  the  referee  reported  the 
same,  together  with  his  findings  of  fact  and  law, 
which  were  favorable  to  plaintiff.  On  the  same  day 
defendants  filed  a  motion  for  leave  to  file  an  amended 
answer,  which  was  allowed  by  the  court  over  plain- 
tiff's protest  Defendants  thereupon  filed  an  amended 
answer  similar  to  the  first,  except  that  the  defendants 
set  up  therein  the  location  of  an  additional  claim  on 
May  first,  eighteen  hundred  and  ninety- three,  desig- 
nated as  the  ** Queen  of  the  West."  which  covers  the 
remaining  two  hundred  and  forty  feet  of  the  *•  White 
Pigeon"  not  covered  by  the  ** Mabel,"  and,  by  way  of 
a  further  defense,  allege,  in  substance,  that  neither  the 
plaintiff  nor  any  of  his  grantors  or  predecessors  in 
interest  did  or  performed,  or  caused  to  be  done  or  per- 
formed, any  work,  labor,  or  improvements,  of  any  kind, 
nature,  or  description,  upon  or  for  the  use  or  benefit 
of  said  alleged  •* White  Pigeon"  claim,  under  or  by 
virtue  of  said  alleged  location  of  plaintiff;  and  that 
plaintiff  and  his  grantors  wholly  failed  and  neglected 
to  represent  said  claim  after  the  date  of  said  alleged 
location  in  any  manner  or  form  whatever,  or  to  the 
value  of  anything.  The  plaintiff  by  his  amended  re- 
ply put  in  issue  all  these  and  other  allegations  of  the 
amended  answer,  and  the  court  thereupon  referred  the 
case  back  to  the  referee  to  take  such  further  testi- 
mony as  the  parties  had  to  offer.  Other  testimony 
was  accordingly  taken,  mainly  upon  the  question  as 
to  whether  plaintiff  had  performed  one  hundred  dol- 
lars' worth  of  assessment  work  prior  to  January  first* 
eighteen  hundred  and  ninety- three.  Whereupon  the 
referee  reported  the  case  back  with  his  findings  again 
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in  favor  of  plaintiff.  Exceptions  and  objections  were 
filed  to  the  report  by  both  parties.  The  defendants, 
excepting  only  to  the  amount  of  damages  found, 
moved  the  court  for  a  confirmation  of  the  report  as 
to  all  the  other  findings.  The  court  thereupon  modi- 
fied the  findings  of  the  referee,  and  rendered  a  decree 
for  the  defendants,  from  which  plaintiff  appeals.  T^e 
testimony  necessary  to  a  full  understanding  of  the 
case  is  noted  in  the  opinion.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  J.  H.  and  R.  J.  Slater, 

For  respondents  there  was  a  brief  and  an  oral  ar- 

gumtnil  by  Mr.  Charles  A.  Johns, 

Opinion  by  Mr.  Justice  Wolverton. 

There  is  no  doubt  that  the  plaintiff  and  one  C.  J. 
Finn  made  a  sufficient  and  valid  location  of  the  White 
Pigeon  Claim,  November  twenty-fifth,  eighteen  hundred 
and  ninety- one.  This  is  the  finding  of  both  the  ref- 
eree and  the  court  below,  and  is  borne  out  by  the  tes- 
timony. On  October  twenty-fourth,  eighteen  hundred 
and  ninety-two,  Finn  sold  and  conveyed  his  interest  in 
the  claim  to  plaintiff,  and  thereupon  plaintiff  became 
the  sole  owner  thereof.  The  fact  that  J.  L.  Baisley 
made  a  sufficient  and  valid  location  of  the  Mabel  Claim, 
and  S.  B.  Baisley  of  the  Queen  of  the  West,  on  or 
about  the  twelfth  day  of  May,  eighteen  hundred  and 
ninety -two,  is  also  placed  beyond  dispute  by  the  testi- 
mony, provided  the  lands  and  premises  occupied  by 
them  were  at  that  time  open  for  location  and  occu- 
pancy by  the  public.  The  Mabel  Claim  is  identical 
with  the  White  Pigeon  for  a  distance  of  one  thousand 
two  hundred    and  sixty  feet  southwestward  from   its 
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northeast  line,  and  the  Queen  of  the  West  covers  the 
rest  of  it  The  question  then  is,  which  of  the<e  par- 
ties has  the  better  title  to  the  premises  occupied  by 
the  White  Pigeon  Claim?  It  is  claimed  by  defondants 
that  plaintiff  forfeited  his  claim  by  not  representing  it 
as  required  by  law, — that  is  to  say,  by  failing  to  per- 
form work  and  labor  thereon  in  prospecting  and  de- 
veloping it  to  the  amount  of  one  hundred  dollars  prior 
to  January  first,  eighteen  hundred  and  ninety  three, 
and,  therefore,  that  it  was  open  to  exploration  and 
location  at  the  time  defendants  made  their  location  of 
the  Mabel  and  Queen  of  the  West  claims,  and  conse 
qnently  their  locations  were  valid,  and  that  their  title 
and  right  of  posession  is  superior  to  plaintiff's.  Under 
the  United  States  statutes  governing  the  location  of 
mines,  and  the  acquirements  of  patents  therefor,  the 
locator  has  one  year  from  the  first  day  of  January 
succeeding  the  date  of  his  location  in  which  to  per- 
form his  first  annual  work:  United  States  Revised 
Statutes,  §  2324,  as  amended  January  twenty-second, 
eighteen  hundred  and  eighty,  (Supplement  to  Revised 
Statutes,  276).  The  plaintiff,  therefore,  had  until  Jan- 
uary first,  eighteen  hundred  and  ninety -three,  in  which 
to  perform  his  annual  labor  upon  the  White  Pigeon. 
If  he  failed  to  perform  the  required  amount  of  labor 
prior  to  the  last  named  date,  the  claim  would  there- 
after be  open  for  relocation  by  any  person  competent 
under  the  statute.  But  if,  having  failed  in  p(3rforming 
his  annual  labor,  he  resumed  and  performed  work 
thereafter  to  the  extent  required  by  law,  his  rights 
after  resumption  would  have  been  the  same  as  if  no 
default  had  occurred:  Belk  v.  Meagher,  104  U.  S.  282; 
Honaker  v.  Martin,  11  Mont.  91  (27  Pac.  397).  But 
whether,  after  having  resumed,  and  while  in  the  actual 
possession,  performing  labor,  and  prior  to  the  full  per- 
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formance  of  the  amount  required  by  law,  the  claim 
would  be  open  to  relocation,  the  authorities  are  di- 
vided. See  Beleher  Consolidated  Mining  Company  v.  Deferrari, 
62  Cal.  160,  and  Honaker  v.  Martin,  11  Mont  91  (27Pac. 
397).  The  facts  here  do'  not  present  such  a  case.  It 
Is,  however,  plain  that  if  plaintiff  had  performed  one 
hundred  dollars*  worth  of  work  on  his  claim  prior  to 
the  date  of  the  alleged  location  by  defendants  of  their 
claims,  as  he  insists  that  he  has  done,  the  territory 
covered  by  the  White  Pigeon  was  not  open  for  relo- 
cation, and  hence  their  locations  could  not  be  valid. 
But,  aside  from  the  question  of  work,  plaintiff  claims: 
First,  that  before  defendants  can  avail  themselves  of 
a  forfeiture,  they  must  plead  it;  second,  that  the  court 
erred  in  allowing  defendants  to  file  their  amended 
answer  by  which  they  attempt  to  allege  a  forfeiture; 
thinl  that  if  the  court  rightfully  allowed  the  amended 
answer  to  be  filed,  then  the  forfeiture  is  insufficiently 
alleged;  and,  fourth,  that  forfeiture  was  not  shown  by 
the  testimony.     Of  these  in  their  order. 

1.  A  mining  claim  subsequent  to  a  valid  location 
is  property  in  the  highest  sense  of  the  term.  It  may 
be  bought  and  sold,  and  will  pass  by  descent  It  car- 
ries with  it  the  •*  exclusive  right  of  possession  and  en- 
joyment of  all  the  surface  included  within  the  lines" 
of.  location.  The  right  is  a  valuable  one,  and  is  pro- 
tected by  law.  It  continues  until  there  shall  be  a  fail- 
ure to  represent  the  claim;  that  is,  to  do  the  requisite 
amount  of  work  within  the  prescribed  time.  The  rig^ht 
of  possession  *  and  enjoyment  acquired  by  location  is 
kept  alive  by  the  representation  prescribed  by  law, 
but,  when  not  thus  kept  alive,  the  right  is  forfeited, 
and  the  claim  is  thereafter  open  for  relocation.  In  or- 
der,  therefore,   to  secure  a  valid  location,   it  must  bo 
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established  that  rights  acquired  under  a  prior  one 
upon  the  same  claim  have  been  forfeited.  The  affirm- 
ative of  this  proposition  is  always  cast  upon  the  party 
seeking  to  establish  it,  and  hence,  under  the  rules  of 
pleading,  it  must  be  specially  pleaded,  where  oppor- 
tunity is  offered,  before  a  party  can  be  heard  to  sup- 
port it  with  evidence:  Renshaw  v.  Switzer,  6  Mont.  46-i 
(13  Pac  127);  Hammer  v.  Garfield  Mining  Company,  130 
U.  S.  291  (9  Sup.  Ct.  548);  Belh  v.  Meagher,  104  U.  S. 
279;  Morenhaut  v.  Wilson,  52  Cal.  263;  Wulff  v.  Manuel, 
9  Mont  276  (23  Pac.  723);  Quigley  v.  Gillett,  101  Cal. 
462  (85  Pac.  1040);  Mattingly  v.  Lewisohn,  13  Mont.  508 
(35  Pac.  114).  Furthermore,  '*a  forfeiture  cannot  be 
established  except  upon  clear  and  convincing  proof  of 
the  failure  of  the  former  owner  to  have  the  work  per- 
formed, or  to  have  improvements  made,  to  the  amount 
required  by  law":  Hammer  v.  Garfield  Mining  Company,  180 
U.  S.  291  (9  Sup.  Ct.  548). 

2.  Plaintiff  contends  that  as  objection  had  been 
interposed  to  all  the  evidence  offered  by  defendants 
to  show  that  plaintiff  had  not  done  or  performed  one 
hundred  dollars'  worth  of  labor  upon  the  White  Pigeon 
Claim,  as  required  by  law,  for  the  purpose  of. estab- 
lishing a  forfeiture  on  the  part  of  the  plaintiff,  and 
that  as  plaintiff  had  not  offered  his  full  evidence  in 
refutation  of  the  claim  of  forfeiture,  all  which  was 
shown  by  affidavit,  the  court  erred  in  allowing  defend- 
ants' motion  for  leave  to  file  the  amended  answer.  The 
rule  is  well  established  that  a  party  is  not  entitled  to 
have  his  pleadings  amended  to  conform  to  the  proof 
where  objection  was  made  to  the  introduction  of  evi- 
dence to  cover  which  the  amendment  is  desired:  Men- 
dehhall  v.   Harrisburg   Water  Company,  27  Or.  38  (39  Pac. 

);  Beard  v.   TUghman,  20  N.  Y.  Supp.   736.     But  the 


128  Bishop  v,  Baisley.  [28  Or. 

court  below  met  this  objection  by  referring  the  cause 
back  to  the  referee,  with  directions  to  allow  the  par- 
ties to  introduce  other  evidence  touching  the  addi- 
tional questions  raised  by  the  amended  pleadings,  so 
that  the  cause  might  be  tried  fully  upon  its  merits. 
This,  we  think,  was  within  the  sound  discretion  of  the 
court,  and  in  furtherance  of  justice.  Courts  are  al- 
ways solicitous  to  reach  the  merits  of  every  cause, 
and  to  that  end  are  liberal  in  allowing  amendments. 
There  was  no  error  in  allowing  the  motion. 

3.  The  ground  of  the  next  contention  is  that  the 
amended  answer,  after  stating  the  facts  relied  upon  as 
constituting  the  forfeiture  of  plaintiff^s  claim,  fails  to 
state  **that  thereby  the  claim  was  forfeited,"  citing 
Gelston  v.  Hoyt,  16  U.  S.  (3  Wheat.),  247.  This  was  a 
case  of  seizure  of  a  ship  and  cargo  for  a  supposed 
forfeiture,  and,  under  the  common-law  form  of  plead- 
ing then  in  use,  it  was  held  that,  after  stating  the 
facts,  it  was  necessary  to  aver  "that  thereby  the 
property  became  and  was  actually  forfeited,  and  was 
seized  as  forfeited."  Under  our  practice  these  tech- 
nical forms  of  pleading  are  abolished,  and  it  is  now 
only  necessary  to  set  forth  the  facts  constituting  the 
cause  of  action  or  defense  concisely  without  unneces- 
sary repetition.  Not  having  been  tested  by  a  demur- 
rer, the  allegations  of  forfeiture  are  sufficient  after 
trial. 

4.  Has  a  forfeiture  of  the  White  Pigeon  Claim  by 
plaintiff  been  established  by  the  testimony?  Numer- 
ous witnesses  were  produced,  and  testified  relative  to 
the  labor  done  upon  the  claim  prior  to  January  first, 
eighteen  hundred  and  ninety-three,  and,  while  they 
differed  widely  as  regards  the  established  value  of  the 
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work  observed  by  them  as  having  been  done  in  the 
years  eighteen  hundred  and  ninety-one  and  eighteen 
hundred  and  ninety-two,  they  substantially  agreed  as 
to  its  amount  and  extent  Many  years  prior  to  the 
location  of  the  White  Pigeon  there  had  been  sunk  on 
the  ledge  three  different  shafts.  Some  witnesses  say 
two,  but  there  were  undoubtedly  three.  The  larger 
one  is  sometimes  called  an  incline.  The  shafts  ranged 
from  two  to  eight  feet  in  depth  and  were  of  different 
relative  dimensions.  The  witnesses  gathered  their  in- 
formation by  passing  over  the  claim;  some  casually, 
and  some  for  the  express  purpose  of  ascertaining  what 
work  had  been  done.  They  all  describe  a  new  cut  at 
the  southwest  corner  of  the  claim.  Some  think  it  was 
within  the  boundary,  and  others  say  it  was  outside, 
but  it  is  immaterial  to  this  inquiry  whether  it  was 
within  or  beyond  the  boundary.  This  cut  was  evi- 
dently made  with  the  purpose  of  tunneling  into  the 
hillside,  and  thereby  striking  the  ledge  at  some  dis- 
tance under  the  surface.  It  was  from  twenty  to 
twenty-five  feet  long,  three  to  four  feet  wide,  and,  in 
the  face  of  the  cut,  or  at  its  deepest  point,  four  or 
five  feet  deep.  They  testify  also  to  some  fresh  work 
that  had  been  done  in  one  of  the  old  shafts.  This  is 
as  far  as  they  all  agree.  One  of  the  witnesses,  C.  M. 
Foster,  in  rebuttal,  recalled  having  seen  a  cut  spoken 
of  as  a  ** crosscut''  running  across  the  ledge,  presum- 
ably for  the  purpose  of  exposing  it.  The  dimensions 
of  this  cut  are  given  by  the  plaintiff  as  from  eight  to 
ten  feet  long,  probably  sixteen  inches  wide,  and  about 
twelve  inches  deep.  A.  witness  or  two  relates  having 
seen  some  small  prospect  holes,  two  or  three  in  num- 
ber, sunk  in  the  earth  at  a  point  where  the  ledge  is 
broken  off  and  lost  sight  of,  probably  for  the  purpose 
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of  finding  the  ledge  again.  This  is  a  synopsis  of  all 
the  work  observed  by  the  defendants'  witnesses,  which 
had  been  done  in  the  years  eighteen  hundred  and 
ninety-one  and  eighteen  hundred  and  ninety-two,  after 
the  date  of  the  location  of  the  White  Pigeon.  It  was 
comparatively  easy  to  distinguish  the  new  work  from 
that  done  in  sinking  the  shafts  years  prior,  from  the 
action  and  indications  *  left  by  the  elements  upon  the 
exposures  made  by,  the  excavations.  Many  of  these 
witnesses  were  practical  miners,  and  knew  the  value 
of  mining  labor,  and  their  estimate  of  the  value  of  the 
labor  thus  expended  ranged  from  nine  to  thirty  dol- 
lars—  none  placing  it  higher  than  the  latter  sum. 

Of  the  testimony  offered  to  overcome  this  showing, 
that  of  plaintiff  in  his  own  behalf  is  the  strongest,  and 
is  practically  all  that  he  has  offered  upon  the  qaes- 
tion,  except  as  he  is  corroborated  by  other  witnesses. 
The  work  on  the  cut  at  the  southwest  corner  of  the 
claim  was  done  by  Howard,  Heffrom,  and  Ellis,  under 
his  directions,  for  which  work  he  paid  Howard  ten 
dollars.  Howard  describes  how  it  was  done,  and  gives 
the  time  expended  in  doing  it.  He  says  he  worked 
two  and  one  half  days,  four  hours  counting  as  a  day's 
work.  Heffrom  and  Ellis  each  worked  an  hour  and  a 
half,  and  Bishop  worked  the  same  time.  Bishop  tes- 
tifies that  he,  himself,  put  in  about  twenty  days  on  the 
claim,  one  of  which  is  the  one  and  one  half  hour's 
work  referred  to  by  Howard.  He  says:  **My  work 
consisted  in  crosscutting  the  ledge,  sinking  holes, 
prospecting  croppings,  and  working  the  croppings  by 
hand  and  mortar,  and  reducing  the  ore  to  pulp  with 
water  and  quicksilver,  using  acids,  and  separating  the 
gold  from  the  quicksilver  after  working  it."  On  cross- 
examination  he  describes  minutely  what  work  he  did 
and  how.    He  lived  at  Baker  City,  and  generally  went 
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from  his  home  to  the  mine,  a  distance  of  twelve  miles, 
and  back  again  each  day  he  worked  upon  it  Speak- 
ing of  the  first  and  second  days  that  he  was  there,  he 
says:  **I  prospected  the  ledge,  the  croppings."  *•  Pros- 
pected by  breaking  the  rock  off  the  ledge,  and  sam- 
pling it"  "I  worked  along  the  ledge  there,  picking 
and  bunting  for  free  gold  rock,  knowing  that  she  car- 
ried free  gold."  ''That  was  all  I  done  these  trips." 
Of  the  third  time,  he  says:  ''I  started  to  do  surface 
work— that  is,  top  work — where  there  was  no  ledge  on 
the  break  of  the  hill,  westerly  from  the  old  'shaft, 
where  the  ledge  is  broken  off,  and  no  one  has  found 
it."  ** There  were  several  holes  there  that  I  dug  at 
that  time;  I  cannot  tell  how  many."  Also,  ** worked  on 
the  ledge  matter."  **I  picked  rock,  examined  it,  and 
prospected  for  the  gold  streak  that  I  knew  was  there." 
In  regard  to  the  fourth  trip  in  April,  eighteen  hundred 
and  ninety-two,  the  former  being  along  in  March,  he 
says:  **I  prospected  around  on  that  trip  on  the  mine, 
east  of  the  old  shaft  on  the  westerly  end. "  "  Removed 
no  dirt  at  that  time."  •* Removed  some  rock;  yes." 
The  trace  left  was  ''by  the  ledge  being  disturbed  by 
breaking  it."  The  fifth  time,  ** broke  off  rock;  put  it 
in  a  mortar;  panned  it  out  with  a  gold  pan."  •*! 
worked  a  little  in  the  old  shaft  and  hole  number  two; 
from  the  old  shaft  with  a  pick  and  shovel."  The  sixth 
trip,  **I  run  a  crosscut  at  that  time."  **I  removed 
some  dirt,  not  a  great  deal,  away  from  the  hanging 
wall  on  the  southwest,  westerly  from  the  old  prospect 
shaft"  The  seventh  trip,  *'I  cleared  away  around  the 
ledge;  took  off  rock;  sampled  it;  marked  it,  and  worked 
in  hole  number  two  with  pick  and  shovel;  threw  out 
some  dirt  at  that  time;  sampled  it,  and  brought  them 
to  town."  Eighth  trip,  **I  worked  on  this  slope  west- 
erly to  see  if  I  could  find  the  ledge  where  the  break 
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was,  near  the  old  prospect  shaft,  with  the  intention,  if 
I  could  find  it,  of  running  a  tunnel,  and  sinking  and 
clearing  out  the  old  prospect  shaft."  ''Prospected 
around  with  the  pick  some.  I  would  break  off  por- 
tions of  the  ledge  matter  with  my  pick,  and  would 
break  the  rock  with  the  eye  of  the  pick,  or  a  small 
hammer  I  had  with  me.  I  would  take  my  glass  and 
examine  the  rock,  and  if  it  did  not  suit  me  I  would 
leave  that  portion  of  the  ledge  and  go  to  another  por- 
tion. I  was  hunting  the  pay  chute.  The  reason  I  was 
hunting  the  pay  chute  was,  I  found  a  piece  of  rock 
three  inches  long  and  one  half  inch  wide,  and  about 
one  half  an  inch  deep  that  had  free  gold  in  it."  The 
ninth  trip,  **I  picked  down  the  rock  in  small  pieces; 
marked  them,  and  cut  into  the  ledge  quite  a  little 
piece."  **I  took  some  samples  out  of  the  old  shaft 
aumber  one,  marked  them  and  the  part  of  the  ledge 
they  came  from,  and  brought  them  out  and  took  them 
back  with  me."  Without  following  this  testimony  fur- 
ther in  detail,  suffice  it  to  say  that  the  foregoing  fully 
illustrates  the  nature  of  the  work  done  by  plantiff  for 
which  he  claims  twenty  days. 

When  asked  to  **give  the  number,  size,  and  dimen- 
sions of  any  and  all  new  holes  and  crosscuts,  which 
were  made  on  the  claim  after  its  location,  up  to  Jan- 
uary first,  eighteen  hundred  and  ninety-three,"  he  re- 
plied: *'0n  the  westerly  slope  of  the  White  Pigeon, 
westerly  of  the  old  shaft,  there  is  a  crosscut  in  tlie 
hill  crosscutting  the  ledge,  I  should  judge  perhaps 
fifteen  feet  or  more;  it  would  be  about  two  feet  to 
thirty  inches  wide,  twenty-four  inches  deep;  and  sev- 
eral holes, — I  don't  recollect,  how  many, — in  the  vi- 
cinity of  where  this  crosscut  is,  would  average  about 
three  feet.  I  should  judge,  in  length,  and  about  two 
in  depth.     There   is   a   great  number  of  these,  I  don't 


Oct  18:»5.]  Bishop  v.  Baisley.  183 

recollect  how  many;  sunk  several  of  them  to  try  and 
find  the  ledge  running  parallel  with  the  main  White 
Pigeon,  which   I    think   would    average    two  or  tiiree 
feet,  and  about  twenty   inches   or   two   feet  in  depth. 
There  was  a  hole,  number  three,  an  old  shaft  to  the 
best  of  nay  recollection,  about  four   feet   long,  about 
thirty  inches  wide,  and   about  two  feet  deep.     I  en- 
larged hole  number  two  by  working,  I  should  judge, 
about   one    third.     The   old  shaft,  I   have   made   that 
larger,  I  should  judge,  about  one  foot.     The  length  on 
one  side  was  ten  feet     I  had  work  done  on  the  tun- 
nel site  in  the  fall  of  eighteen  hundred  and  ninety-two, 
about  twenty  feet  long,  four  feet  wide,  and  about  four 
and  one  half  or  five  feet  deep  at  the  big  end."    He 
further  testifies  that  C.  J.  Finn  rendered  him  a  state- 
ment of  thirteen   days'  work    that   he    did   upon    the 
claim,  but  he  has  no  personal  knowledge  of  his  hav- 
ing done  any  work,  except  that  he  saw  Finn   at  the 
mine  one  day  in  June,  eighteen  hundred  and  ninety- 
two,  and  at  that  time  he  was  prospecting  the  ledge 
for  ore  samples,   some    of    which    he    produced.     He 
further  states  that  he  spent  eight  days  at  home  test- 
ing the  samples  of  rock  which  he  had  taken  from  the 
mine,  and  had  some  twelve  assays  made  of  them,  and 
that  it  was  worth  one  dollar  and  fifty  cents  each  to 
make  such  assays.     All  this  work,  he  says,  would  ''ex- 
ceed one   hundred   dollars    in   value."    The   fact   was 
established  that  miners'  labor  was  worth  from  three 
to  three  and  one  half  dollars  per  day.     It  may  be  con- 
ceded that  if  the  nature  of   the  work  done  and  per- 
formed by  the  plaintiff  fills  the  measure  of  work  re- 
quired to  be  done  annually  on  all  unpatented  claims, 
he  has  complied  with  the  law,  but,  if  it  does  not,  that 
be  has  fallen  short  of  it     A  summary  of  the  value  of 
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the    labor    performed   will,   therefore,  be   unnecessary 
whether  classed  as  assessment  work  or  not. 

5.  Section  2324,  Revised  Statutes  of  the  United 
States,  requires  that  on  each  claim  located  after  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two, 
and  until  a  patent  has  been  issued  therefor,  not  less 
than  one  hundred  dollars'  worth  of  labor  shall  be  per- 
formed or  improvements  made  during  each  year.  The 
time  in  which  the  first  annual  labor  after  location  is 
required  to  be  performed  has  been  noted.  Mr.  Justice 
Miller,  in  Chambers  v.  Harrington,  111  U.  S.  353,  (4  Sup. 
Ct.  428,)  after  explaining  the  reasons  for  the  adoption 
of  this  statute,  says:  ** Clearly  the  purpose  was  the 
same  as  in  the  matter  of  similar  regulations  by  the 
miners,  namely,  to  require  every  person  who  asserted 
an  exclusive  right  to  his  discovery  or  claim  to  expend 
something  of  labor  or  value  on  it,  as  evidence  of  his 
good  faith,  and  to  show  that  he  was  not  acting  on 
the  principle  of  the  dog  in  the  manger."  Wade,  C.  J., 
in  Remington  v.  Bandit,  6  Mont.  141,  (9  Pac.  819,)  says: 
**The  purpose  of  requiring  one  hundred  dollars'  worth 
of  work  or  improvements  on  a  mining  claim  each 
year  is  to  so  develop  the  mine  as  that  a  patent  may 
issue  for  the  claim.  It  is  not  the  policy  of  the  gov- 
ernment to  issue  patents  for  the  mineral  lands  until 
there  has  been  a  discovery,  and  sufficient  work  done 
upon  the  claim  to  demonstrate  its  value.  *  *  *  a 
liberal  construction  should  be  given  the  mining  act  of 
eighteen  hundred  and  seventy-two,  but  it  should  not 
be  so  liberal  as  to  authorize  a  claim  to  be  held  with- 
out representation,  or  a  patent  to  be  procured  before 
any  work  had  been  done  on  the  claim."  This  lan- 
guage is  quoted  with  approval  in  Honaker  v.  Martin,  11 
Mont    91,    (27   Pac.  398,)  a  later  case  from  the  same 
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state.  Before  patent  can  issue,  the  claimant  is  re- 
quired to  file  with  the  register  a  certificate  of  the 
United  States  surveyor-general  showing  that  five  hun- 
dred dollars'  worth  of  labor  or  improvements  has  been 
done  or  made  by  himself  or  grantors:  United  States 
Revised  Statutes,  §  2325.  So  that  it  is  apparent  the 
statute  touching  the  location  and  acquirement  of  min- 
ing claims  was  enacted  to  subserve  two  purposes, 
namely,  to  insure  good  faith  in  the  locator  or  claim- 
ant, and  to  require  of  him  that  he  exhibit  a  claim, 
which,  by  reason  of  its  development  or  the  improve- 
ments made  thereon  or  for  its  benefit,  is  of  somo 
value;  and  it  was  assumed  by  congress  that  five  hun- 
dred dollars  worth  of  labor  or  improvements  would 
demonstrate  its  value  as  a  mine.  As  to  the  nature  of 
the  labor  or  improvements,  the  statute  would  seem  to 
require  that  the  labor  be  performed  or  the  improve- 
ments made  for  the  development  of  the  claim;  that  is, 
to  facilitate  the  extraction  of  the  metals  it  may  con- 
tain: Smelting  Company  v.  Kemp,  104  U.  S.  636;  Remington 
V.  Baudit,  6  Mont.   141   (9  Pac,  819). 

But  it  is  insisted  that  whatever  labor  is  performed 
for  the  purpose  of  prospecting  a  mine,  fills  the  re- 
quirements of  the  statute,  and  in  support  of  this  posi- 
tion counsel  cites  United  States  v.  Iron  Silver  Mining  Com- 
pany ^2i  Fed.  568,  and  Book  v.  Justice  Mining  Company,  58 
Fed.  107.  In  the  former  of  these  cases  language  is 
employed  which  would  seem  to  indicate  that  the  term 
"prospecting"  was  used  in  its  broadest  sense.  It  is 
there  said  that  '*work  done  for  the  purpose  of  discov- 
ering mineral,  whatever  the  particular  form  or  char- 
acter of  the  deposit  which  is  the  object  of  the  search, 
is  within  the  spirit  of  the  statute."  It  is  disclosed, 
however,  by  the  opinion,  that  labor  was  claimed  for 
%ging  prospect  holes  on  a  placer  mine,  evidently  in 
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trying  to  find  veins,  leads,  and  lodes,  and  it  was  con- 
tended that  no  work  in  that  direction  and  for  that 
purpose  ought  to  be  counted  in  an  application  for  a 
patent  to  placer  mining  ground;  and  it  was  with  ref- 
erence to  this  state  of  facts  that  Brewer,  J.,  with  some 
hesitancy,  used  the  language  above  quoted.  The  lat- 
ter case  simply  announces  tl\e  well -settled  doctrine 
that  ** labor  and  improvements,  within  the  meaning  of 
the  statute,  are  deemed  to  be  done  upon  the  location 
when  the  labor  is  performed  or  improvements  made 
for  the  express  purpose  of  working,  prospecting,  or 
developing  the  ground  embraced  in  the  location,"  and 
was  said  with  reference  to  a  tunnel  commenced  out- 
side of  the  mining  claim  in  dispute  and  intended  for 
its  development  as  well  as  other  contiguous  claims. 
The  word  ** prospecting."  when  used  with  reference  to 
annual  labor  to  be  expended  upon  a  mining  claim,  is 
incapable  of  so  broad  a  signification  as  is  claimed  for 
it.  It  is  not  used  in  the  sense  of  **  exploration  and 
discovery,"  which  is  nocesssary  before  a  valid  location 
can  be  made,  but  rather  in  the  sense  of  ** development 
and  demonstration,"  that  the  value  of  the  ledge  may  bo 
determined,  as  distinguished  from  the  ascertainment 
of  its  existence. 

6.  Now  the  question  recurs  whether  picking  rock 
from  the  walls  of  a  shaft  or  from  the  side  or  outcrop- 
pings  of  a  ledge,  in  small  quantities,  from  day  to  day, 
making  tests  for  the  purpose  of  sampling  it,  breaking 
and  examining  it  under  a  glass,  crushing  it  in  a  mor- 
tar and  panning  it  out,  and  carrying  it  away  and  mak- 
ing assays  of  it  in  attempting  to  find  the  **pay  chute,** 
as  it  is  termed,  is  such  as  the  law  will  permit  the 
claimant  to  be  credited  with  upon  his  account  for  an- 
nual   labor    performed?     Such    labor  does  not  add  to 
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the  value  of  the  claim,  nor  does  it  tend  to  the  devel- 
opment of  the  mine.     Five  hundred  dollars'  worth  of 
labor  of  this  nature  could  easily  be  expended,  and  yet 
the  surveyor-general  v^ould  not  be  able  to  certify  from 
an  inspection  of  the  mine  that  it  had  been  done.     On 
the  contrary,  on  applying  the  test  of  reasonable  value, 
he  \rould  find  it  far  short  of  this  amount:  Maitingly  v. 
lerook,  13  Mont.  508  (35  Pac.  114);  Du  Prat  v.  Jams, 
65  Cal.  555  (15  Morrison's  Min.  Rep.  344;  4  Pac.  562). 
Such  work  naturally  leads  one  to  question  the  good 
faith  of  the  claimant,  and  to  doubt  his  purpose  to  rep- 
resent the  claim  except  upon  finding  the  ''pay  chute." 
This  class  of  labor  is  not  such  as  the  statute  contem- 
plated, and  will  not  avail  the  plaintiff;  and  it  is  appar- 
ent that  without  it  he  has  failed  in  performing  the  one 
hundred  dollars'  worth  of  labor  or  improvements   re- 
quired by  law.     The   actual   work  that  he  did  which 
can  avail  him  consists  in  the  cut  at  the  southwest  cor- 
ner of  the  claim,  which  cost  him  ten  dollars;  the  cross- 
cut made  by  him  in  one  day  for  the  purpose  of  expos- 
ing the  ledge;  several  prospect  holes  that  he  sunk  for 
the  same  purpose,    which    could    be  done  within   five 
<lays  as  the  outside  limit;  and  an  enlargement  of  one 
or  two  of  the  old  shafts.     The  court  below  very  prop 
^riy  found  that  the   assessment  work  did  not  exceed 
fifty  dollars.     The  claim  was  therefore  open  to  ret^ntry 
on  January  first,   eighteen  hundred   and  ninety- three; 
^nd,  unless  plaintiff  had  resumed  work  thereafter  as 
required  by  law,*  it  was  likewise  open  at  the  time  de- 
fendants relocated  it     Plaintiff,  in  April,  eighteen  hun- 
dred and  ninety-three,   entered  one  of  the  old   shafts 

•  ReTised  Statutes  of  United  States,  1 2324,  as  amended  by  Supplement  to  the 
Revised  Staiutea,  p.  276,  declares  a  mining  claim  forfeited  by  failing  to  put  ono 
tundred  dollars'  worth  of  work  and  improvements  thereon  during  any  year  prior 
to  the  issae  of  a  patent,  and  allows  a  relocation  by  another  person,  provided  the 
wiginal  locators  "have  not  resumed  work." 
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and  spent  an  hour  or  so  with  pick  and  hammer  in  se- 
curing samples  of  the  ore,  and  it  is  claimed  for  this 
that  it  was  a  resumption  of  work,  but  this  is  not  a 
asumption  under  any  of  the  authorities:  Honaker  v. 
lartin,  11  Mont  91  (27  Pac.  398).  It  was  further  con- 
lended  that  defendants'  entry  wa^  under  a  license  from 
ihe  plaintiff,  but  it  is  sufficient  to  say  that  this  con- 
tention is  not  established  by  the  evidence. 

7.  This  disposes  of  the  case  with  the  exception  of 
a  question  which  is  made  as  to  the  jurisdiction  of  a 
court  of  equity  to  take  cognizance  of  the  matter  in 
issue,  the  possession  and  title  being  in  dispute.  It  is 
clear  from  the  testimony  that  at  the  commencement  of 
the  suit  the  plaintiff  was  absolutely  out,  and  the  de- 
fendants were  in  full  possession  of  the  claim.  The 
inquiry  has  heretofore  proceeded  upon  the  assumption 
that  the  court  had  jurisdiction  to  determine  all  mat- 
ters connected  with  the  suit  We  will  now  consider 
the  contention  of  the  respective  parties  upon  this 
proposition.  This  may  be  termed  a  suit  to  enjoin  a 
trespass,  and  for  an  account  It  falls  within  the  cate- 
gory of  remedies  which  are  of  purely  equitable  cogni- 
zance. The  trespass,  threatened  or  actual,  is  the  ele- 
ment which  in  proper  cases  lays  the  foundation  for 
equitable  interference;  it  is  the  primary  **  cause  of 
suit"  The  power  to  assess  damages  is  incidental,  and 
does  not  exist  as  an  equitable  remedy,  except  in  con- 
nection with  the  injunction  to  restrain  the  trespass, 
and  is  sustained  upon  the  principle  that,  as  a  general 
rule,  a  court  of  equity  having  acquired  jurisdiction  for 
one  purpose,  will  retain  it  for  all,  and  proceed  to  the 
adjudication  of  legal  as  well  as  equitable  rights,  with 
a  view  to  the  administration  of  full  relief:  Fleischner  v. 
Citizens'  Investment   Company ^  25    Or.   130    (85   Pac.    174). 
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And  upon  the  further  ground  of  preventing  a  multi- 
plicity of  suits.  Chancellor  Kent,  in  Livingston  v.  Livimj- 
ston,  6  Johns.  Cai.  417,  (10  Am.  Dec.  354.)  says:  '^This 
protection  is  now  granted  in  the  case  of  timber,  coals, 
lead  ore,  quarries,"  etc.,  and  quotes  from  Lord  Eldon 
in  Thonias  v.  Oakley,  18  Ves.  184,  as  follows:  **The  pres- 
ent established  course  was  to  sustain  the  bill  for  the 
purpose  of  injunction,  connecting  it  with  the  account 
in  both  cases  (waste  and  trespass),  and  not  to  put 
the  plaintiff  to  come  here  for  an  injunction,  and  to  go 
to  law  for  damages."  Mr.  Daniels  says:  ''The  account 
depends  entirely  upon  the  injunction;  it  is  incidental 
to,  and  consequential  upon  it;  and  if  a  person  is  en- 
titled to  the  one,  he  is  entitled  to  the  other  also,  on 
the  principle  of  preventing  a  multiplicity  of  suits;  for, 
otherwise,  he  would  be  obliged  to  bring  his  action  at 
law  as  well  as  in  equity, —his  action  by  way  of  satis- 
faction; his  bill  by  way  of  prevention":  2  Daniel  on 
Chancery  Pleading  and  Practice,  *1634.  Courts  of 
equity  will  enjoin  a  trespass  only  when  there  exists 
some  equitable  ground  for  interference,  as  where  there 
is  danger  of  irreparable  mischief,  or  that  the  value  of 
the  inheritance  is  put  in  jeopardy  by  a  continuance  of 
the  trespass,  or  when  it  becomes  necessary  to  prevent 
a  multiplicity  of  suits;  the  primary  purpose  of  the 
suit  is  to  quiet  the  possession.  In  ordinary  trespass, 
or  where  the  law  affords  an  adequate  remedy,  equity 
refuses  to  interfere:  Bracken  v.  Preston,  1  Pinney,  584 
(44  Am.  Dec.  420).  The  law  is  very  old  which  permits 
the  use  of  an  injunction  in  restraint  of  waste.  Lord 
Eldon  says  there  is  a  writ  at  common  law  after  ac- 
tion to  restrain  waste:  Smith  v.  Colly er,  8  Ves.  Jr.  90. 
An  injunction  for  this  purpose  was  and  is  now  al- 
lowed a  party  out  of  possession  against  one  in  posses- 
sion of  lands  to  restrain  irremediable  damage  to  the  in- 
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heritance,  but  the  parties  must  be  privies  in  title  or  es- 
tate, such  as  landlord  and  tenant,  mortgagor  and  mort- 
gagee, or  tenant  of  a  particular  estate  and  remainder- 
man, and  the  injunction  will  be  allowed  in  all  cases 
where  an  action  will  lie  to  recover  possession  of  lands 
wasted  or  damages  for  the  waste:  Chapman  v.  Toy  Long, 
4  Sawy.  3:3  (Fed.  Cas.  No.  2610);  and  3  Pomeroy's 
Equity,  g  1348.  But  the  remedy  which  permits  an  in- 
junction against  a  trespass  is  of  more  recent  orig^, 
and  was  tirst  granted  by  Lord  Thurlow  late  in  the 
eighteenth  century.  Lord  Eldon  relates  the  instance, 
of  which  he  had  a  note,  the  case  in  which  the  order 
was  made  being  now  known  as  the  ''Flamang  Case," 
as  follows:  "There  was  a  demise  of  close  A.  to  a  ten- 
ant for  life;  the  lessor  being  landlord  of  an  adjoining 
close  B.  The  tenant  dug  a  mine  in  the  former  close. 
That  was  waste  from  the  privity.  But  when  we  asked 
an  injunction  against  his  digging  in  the  other  close, 
though  a  continuation  of  the  working  in  the  former 
close,  Lord  TfiURLOW  hesitated  much;  but  did  at  last 
grant  the  injunction — first,  from  the  irreparable  ruin 
of  the  property  as  a  mine;  secondly,  it  was  a  species  of 
trade;  and,  thirdly,  upon  the  principle  of  this  court  en- 
joining in  matter  of  trespass  where  irreparable  dam- 
age is  the  consequence*':  Hanson  v.  Gardiner,  7  Ves.  Jr. 
307.  See  also  MitcJiell  v.  Dors,  6  Ves.  Jr.  147.  Since 
the  time  of  Lords  Therlow  and  Eldon  the  remedy 
against  trespass  by  injunction  has  become  well  estab- 
lished, and  is  now  constantly  brought  into  requisition. 
But,  contrary  to  the  injunction  against  waste,  it  is  al- 
lowed a  party  in  possession  against  a  stranger  whose 
entry  is  unlawful:  1  Spelling's  Extraordinary  Relief, 
§336. 

It  is  said  that    injunctions   are   now  granted  much 
more  liberally  than  formerly,  and  that  the  tendency  is 
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to  break  through  the  old  distinction  existing  between 
waste  and  trespass:  Chapman  v.  Toy  Long,  4  Sawy.  33 
(Fed.  Cas,  No.  2610);  Lowndes  v.  Bettle,  33  Law  Jour. 
(Eq.),  541.  The  authorities,  however,  when  closely 
observed,  would  seem  to  indicate  that  the  distinction 
which  has  been  broken  through  is  mostly  the  distinc- 
tion which  formerly  existed  in  granting  the  injunction 
in  one  instance  while  refusing  it  in  the  other.  The 
same  conditions  which  lay  the  foundation  for  or  that 
will  support  an  injunction  in  case  of  waste  will  not  suf- 
fice as  against  trespass.  The  material  and  vital  dis- 
tinction regards  the  possession  of  the  relative  parti(»s 
litigant.  In  case  of  waste  the  privity  existing  between 
the  parties  will  always  enable  the  plaintiff,  while  out 
of  possession,  to  maintain  the  suit;  while,  without  the 
privity  of  estate  or  title  as  in  case  of  trespass,  posses- 
sion, or,  what  is  tantamount  thereto,  the  adjudicated 
or  admitted  right  of  possession,  or  an  action  pending 
therefor,  is  necessary  to  justify  the  interference  of 
a  court  of  equity:  1  Spelling's  Extraordinary  Relief, 
§368.  Deady,  J.,  in  Chapman  v.  Toy  Long,  4  Sawy.  33 
(Fed.  Cas.  No.  2610,)  states  the  rule  broadly.  He  says: 
"It  is  also  insisted  that  the  complainants  must  first 
obtain  possession  of  the  premises  by  an  action  at  law 
before  a  court  of  equity  will  interfere  to  restrain 
the  defendants  from  committing  the  threatened  tres- 
passes. ♦  *  *  Wherever  a  trespass  is  attended  with 
irreparable  mischief,  or  a  multiplicity  of  suits,  or  vexa- 
tious litigation,  the  remedy  by  injunction  will  be  ap- 
plied the  same  as  if  it  were  a  technical  waste."  That 
was  a  suit  for  injunction  with  an  account  against  some 
Chinamen  who  were  in  possession  of  a  placer  mine, 
and  who  were  disqualified  from  locating  and  acquir- 
ing title  to  mines  from  the  government.  The  plaintiff 
had  made  location,  and,  without  acquiring  possession. 
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had  entered  suit.  The  court,  however,  awarded  only 
a  temporary  injunction.  The  result  of  this  case  is 
approved  by  Mr.  Justice  Field  in  Erhardt  v.  Boaro, 
113  U.  S.  539,  (5  Sup.  Ct.  565.)  without  adopting 
the  reasoning.  He  says:  **The  authority  of  the  court 
is  exercised  in  suc^  cases  through  its  preventive 
writ,  to  preserve  the  property  from  destruction  pend- 
ing le^al  proceedings  for  the  determination  of  the 
title.'*  The  doctrine  of  the  latter  case  is  that  injunc- 
tion will  issue  at  the  suit  of  a  person  out  of  pos- 
session to  restrain  irremediable  mischief  going  to  the 
destruction  of  the  substance  of  the  estate,  where  the 
title  is  being  litigated  on  the  law  side  of  the  court. 
But  we  are  now  dealing  with  a  suit  for  an  injunction, 
coupled  with  an  account  for  damages.  It  is  sought  to 
make  the  injunction  perpetual,  and  at  the  same  time 
recover  damages  for  injuries  sustained.  The  suit,  in 
its  object  and  i^urposes,  is  essentially  different  from 
one  wherein  a  temporary  or  preliminary  injunction 
only  is  sought  to  restrain  injurious  acts,  irreparable  in 
their  nature,  pending  an  action  at  law  to  determine 
adverse  title  or  the  right  of  possession.  The  latter  is 
ancillary  in  its  nature  to  the  action  at  law,  and  in  aid 
of  it,  that  the  plaintiff  may  reap  the  full  benefit  of  his 
judgment  when  duly  obtained;  while,  upon  the  other 
hand,  as  we  shall  finally  see,  the  action  at  law  is  in 
some  measure  auxiliary  to  a  suit  for  peremptory  in- 
junction coupled  with  an  account. 

It  is  a  well  settled  rule  of  law  that  where  the  title 
is  seriously  in  dispute  the  court  will  not  entertain  the 
injunction,  except  it  be  preliminary  in  its  nature,  and 
for  temporary  purposes  only,  to  abide  the  adjudication 
of  title  by  an  action  at  law,  where  the  estate  is  legal 
and  not  equitable.  A  peremptory  or  perpetual  injunc- 
tion is  never  granted  in  such  cases,  as  that  would  be 
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to  try  the  title  in  a  court  of  equity,  where  the  remedy 
is  purely  legal:  Clayton  v.  Shoemaker,  67  Md.  219  (9  Atl. 
^  G35);  Old  Telegraph  Mining  Company  v.  Central  Smelting  Com- 
pany, 7   Morrison's   Min.  Rep.   556;    Stevens   v.    Williams, 
5  Morrison  s  Min.  Rep.  452.     Equity  will   not  try  title 
to  real  property  where  the  party  invoking  its  -aid  has 
ample  facilities  and  is  in  a  position  to  settle  the  ques- 
tion at  law;  in  other  words,  where  he  has  an  adequate 
remedy  at  law.     The  underlying  reason  for  remitting  a 
suitor  to  a  court  of  law  is  that  the  right  of  trial  by 
jury  may    not  be  denied   any  person   under  the  pre- 
tence of  equitable  cognizance.     So  it  is  that  in  a  suit 
to  restrain  a  trespass,  if  the  relief  sought  is  a  peremp- 
tory and  permanent  injunction,  which  would  in  effect 
estop  subsequent  adjudication  as  to  title,  the  plaintiff 
must  possess  and  show  such  a  title,  as  against  the  de- 
fendant, as  will  protect  him  in  the  possession.    A  mere 
prima  facie  title,  possessory  in  its  nature,  if  not  disputed, 
is  sufficient:  Spelling's  Extraordinary  Relief,  §  365.   But 
whatever  this  title  may  be,  if  seriously  questioned,  so 
that  the  validity  thereof,  whether  possessory  or  other- 
wise, becomes  one  of  the  primary  issues  in  the  case, 
then  a  court  of  equity  will  refuse  the  relief,  at  least 
to  the  extent  of  making  the  writ  peremptory  until  the 
title  is  settled  at  law.     The  rule  of  practice  is  well 
ftpoken  by  Wheeler,  J.,  in  Burnley  v.  Cook,  13  Texas  5H9 
(65  Am.  Dec.  79).     He  says:  **In   all  cases  where  the 
right  is  doubtful,  the  court  will  direct  a  trial,  and  in 
the  mean  time,  if  there  be  danger  of  irreparable  mis- 
chief, or  if  there  is  any  other  good  cause  of  granting 
a  temporary  injunction,  it  will  be  ordered,  so  as  to  re- 
strain all  injurious  proceedings;   and  when  the  plain- 
tiff's right  is  fully  established  a  perpetual   injunction 
will  be  decreed."    Ruffin,  C.  X,  in  Irwin  v.  Davidson,  3 
Iredell  on  Equity,  317,  says:  **But  it  is  plain  that  the 
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jurisdicrlon  to  restrain  trespasses,  like  that  to  restrain^ 
nuisances,  is  not  an  ori«^inal  jurisdiction  of  the  coort 
of  equity,  which  enables  this  court,  under  the  sem- 
blance of  preventing  an  irreparable  injury  to  a  legal 
estate,  to  take  a  jurisdiction  of  deciding  exclusively 
upon  the  legal  title  itself.  Therefore,  in  such  case, 
the  plaintiff  ought  to  establish  his  title  at  law,  or  show 
a  go3d  reason  for  not  doing  so;  and,  if  he  will  not, 
this  court  cannot  untl.?rtake,  against  a  defendant's  an- 
swer, to  try  the  qr^estions  of  title  and  trespass  and 
nuisance;  *  *  *  and  that  the  court  of  equity  should 
only  grant  the  in; unction  where  the  plaintiff  is  en- 
deavoring to  establish  his  title  at  law,  and  until  he 
should  have  had  a  reasonable  time  allowed  for  that 
purpose."  It  is  observed  in  Stevens  v.  Williams,  5  Mor- 
rison's Min.  Rep  4c3.  that,  '^regularly  the  law  action 
should  be  brought  before  application  is  made  for  an 
injunction,  and  that  fact  should  be  averred  in  the  bill; 
but,  where  that  has  been  omitted  through  mistake  or 
inadvertence,  the  inile  has  been  so  far  relaxed  as  to 
admit  of  the  bringing  of  such  suit  after  the  filing  of 
the  bill,  the  plaintiff  being  put  upon  terms  of  com- 
mencing the  suit  within  a  short  time  and  prosecuting 
it  with  diligence."  In  Clayton  v.  Shoemaker,  67  Md.  219, 
(9  Atl.  635,)  it  is  hold  that  in  a  case  of  controversy 
concerning  the  legal  title  the  injunction  will  issue 
temporarily,  so  as  to  retain  a  statu  quo  condition  until 
the  legal  title  is  determined,  and  if  the  result  is  favor- 
able to  petitioners  then  the  injunction  should  be  made 
perpetual.     That  was  a  case  of  continuing  trespass. 

From  these  authorities  we  get  the  principle  and 
the  rule  of  procedure.  A  court  of  equity,  always  so- 
licitous that  there  should  not  be  a  failure  of  justice, 
will  make  its  relief  effective  so  that  if,  when  the  legal 
title  and  right  of  possession    is    settled,  the  prelimi- 
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nary  injunction  does  not  answer  the  purposes  of  the 
suit>  a  peremptory    injunction    will    issue,    and    such 
other  and  further  relief  will  be  granted  as  is  consist- 
ent with  equity.     The  injunctive  jurisdiction  of  courts 
of  equity  will  be  freely  exercised  to  prevent  trespass 
upon  mines,  as  the  digging  and  removing  ores  there- 
from, and  extracting  and  disposing  of  their  products, 
rearhcs  to  the   very  substance   and  value  of  the  es- 
tate, and  goes  to  the  destruction  of  the  very  essence 
thereof.    A    continued    trespass    of   such   a   character 
would  almost  inevitably  lead  to  a  multiplicity  of   ac- 
tions for  damages:  2  Beach  on  Injunctions,  §  1155.     The 
general  rule   rer|uiring  the  plaintiff  to  come  with    an 
uncontroverted    legal    title    extends    also    to    trespass 
against  mines,   but   is   relaxed  somewhat  in  the   case 
of  irreparable  injury  going  to  the  very  substance  of 
the  estate:    10    Am.    and    Eng.    Ency.    of    Law,   883; 
United  States  v.   Parrott,  1    McAllister,   271    (Fed.   Cas. 
No.  15998).     Lord,  C.  J.,  in  Allen  v.  Diinlap,  24  Or.  232, 
t32  Pac.  675,)  says:  **The  general  rule  that  a  court  of 
equity  will  refuse  to  take  jurisdiction  and  award  even 
a  temporary  injunction  in  cases  of  a  mere  trespass,  is 
conceded;   but  there    is    an    established    exception    in 
cases  of  mines,   timber,   and  the  like,  in   which  an  in- 
junction will  be  granted  to  restrain  the  commission  of 
acts  by  which  the  substance  of  an  estate  is  injured, 
destroyed,  or  carried  away.     In  such  cases,  the  injury 
being  irreparable,  or  difficult  of  ascertainment  in  dam- 
ages, the  remedy  at  law  is  inadequate."    It  has  been 
held  in  this  state  that  ejectment  will  not  lie  to  recover 
a  quartz  mine  located  under  the  laws  of  the  United. 
States  prior  to  the  entire  compliance  with  the  require- 
ments thereof  entitling  the  locator  or  owner  to  a  pat- 
ent, but  that,  the  right  being  possessory  only,  an  ao- 

28  Oe.— la 
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tion  may  be  maintained  in  the  justice's  court  for  the 
recovery  of  the  mine,  and  that  that  is  the  proper  forum 
in  which  to  determine  such  right:  Duffy  v.  Mix,  24  Or. 
265  (33  Pac.  807).  A  possessory  action  establishes  the 
only  title  extant  when  it  establishes  the  right  of  pos- 
session. Now,  the  jurisdiction  of  a  justice's  court,  as 
regards  a  question  of  damages,  extends  in  amount  to 
two  hundred  and  fifty  dollars  only,  if,  indeed,  any 
damages  could  be  recovered  at  all  in  an  action  for  the 
recovery  of  the  possession  of  a  mining  claim.  But  if 
ejectment  would  lie,  it  is  problematical  whether  dam- 
ages for  withholding  it  would  be  adequate,  because  of 
the  difficulty  of  its  ascertainment.  Besides,  damages 
could  only  be  recovered  to  the  date  of  the  commence- 
ment of  the  action,  while  equity  with  its  injunctive 
powers  will  afford  full  relief.  Hence  plaintiff  is  re- 
quired to  go  to  the  justice's  court  for  his  iK)Ssession, 
and  to  the  circuit  court  for  his  damages,  and  if  this 
does  not  prove  effective  he  must  come  here  to  a  court 
of  equity  for  his  injunction,  thus  entailing  a  multiplic- 
ity of  actions  which  it  is  the  province  of  equity  to 
prevent.  So  that  here,  owing  to  the  peculiar  state 'of 
the  law,  we  find  additional  reason  for  the  interposition 
of  a  court  of  equity  by  injunction;  and  therefore, 
where  an  action  has  been  commenced  or  is  pending 
in  a  justice's  court  to  determine  the  possessory  title 
to  a  mine,  by  a  party  out  of  possession,  and  damage 
is  being  done  going  to  the  impairment  or  destruction 
of  the  substance  of  the  estate,  the  plaintiff  in  the  ac- 
tion is  entitled  to  an  injunction,  with  an  account,  in  a 
suit  instituted  for  that  purpose.  An  injunction  will 
issue  temporarily,  however,  to  abide  the  result  of  the 
action;  and  should  the  action  result  favorably  to  plain- 
tiff, it  will  be  made  permanent,  with  an  award  of  dam- 
ages commensurate  with  the  injuries  sustained.     Even 
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where  no  action  has  been  commenced,  in  a  strong 
case,  the  injunction  will  issue,  but  the  court  will  direct 
a  speedy  trial  at  law  to  determine  the  title  and  right 
of  possession  where  controverted  by  the  defendant, 
and  the  peremptory  character  of  the  injunction  will 
be  made  to  depend  upon  the  result  of  the  law  action: 
1  Spelling's  Extraordinary  Belief,  §  367.  From  the 
testimony  adduced  at  the  trial  it  is  apparent  that 
plaintiff  has  not  made  such  a  case  as  would  entitle 
him  to  even  a  temporary  injunction  to  abide  the  ac- 
tion to  determine  the  right  of  possession.  The  decree 
of  the  court  below  is  therefore  affirmed. 

Affirmed. 


Aigaed  July  30;  decided  October  14,  1895;  rehearing  denied. 
STATE  V.  BROWN. 

[41  Pao.  1042.] 

L  DisQUAUFiCATioir  OF  Grand  Jubor*— Code,  J  947,  Subdiyuiov  4 — 
"Cause"  D£nHBi>.->Hiir8  Code,  {947,  providing  that  it  shall  be  a 
sufficient  cause  of  challenge  to  any  juror  called  '*to  be  sworn  in  any 
cause"  that  he  has  served  as  a  juror  within  a  year,  does  not  apply  to 
grand  jurors,  for  a  "cause"  within  the  meaning  of  that  section  is  a 
*dvil  or  criminal  action  at  issue  and  ready  for  trial  in  a  circuit  court 
of  Oregon,  and  grand  jurors  are  not  required  to  try  such  matters. 

t.  Actual  Bias  of  Juror— Discbetion  of  Court— Code,  |  187.— Under 
Hill's  Code,  §  187,  providing  that  the  fact  that  a  juror  has  formed  an 
opintun  as  to  the  merits  of  a  case  is  not  bufficient  to  sustain  a  chal- 
lenge unless  the  court  is  satisfied  from  all  the  circumstances  that 
the  juror  cannot  disregard  such  opinion  and  try  the  case  impartially, 
a  clear  abuse  of  discretion  in  allowing  one  to  act  as  juror  who  has 
stated  that  he  has  formed  an  opinion  must  he  shown  to  procure  a 
reversal  of  the  judgment  on  that  ground,  and  in  tliis  case  the  facts 
set  forth  do  not  disclose  any  such  conduct  by  the  trial  court:  State 
V.  Saunders,  14  Or.  800;  Kumli  v.  Southern  Pacific  Company,  21  Or.  605, 
cited  and  approved. 

•The  qualification  of  grand  juron  is  the  subject  of  a  very  interesting  and 
txhaastive  note  to  the  Iowa  case  of  SlaU  v.  BuskU,  28  L.  R.  A.  195.  There  Is  alio 
a  monograph  on  the  competency  of  grand  Jurors,  the  grounds  on  which  they  may 
be  ehalleDged,  and  the  organization  and  duties  of  grand  Juries  with  the  Pennsyl- 
vanta  case  of  OommonwedUh  v.  Grren,  12  Am.  St.  900.  See,  also,  note  to  Common- 
maUh  V.  Woodtpord,  84  Am.  St.  304.— Rrpoxter. 
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3.  Rbb  Gest^.*  —  The  remarks  and  statements  made  by  a  defendant  as 
he  was  hurrying  from  the  scene  of  his  crime,  and  immediately  after 
its  commistion,  are  admissible  as  part  of  the  res  gestx]  as,  for  exam- 
ple, evidence  that  defendant  ran  away  firom  the  place  of  the  shooting, 
with  a  pistol  in  his  hand,  shouting,  "I  am  the  toup:hest  son  of  a 
bitch  that  ever  struck  this  town,"  is  competent  on  the  question  of 
malice,  for  it  is  closely  connected  with  the  principal  event,  and 
tends  to  show  the  state  of  the  defendants  mind. 

4.  Impeachment — Foundation. — A  witness  on  a  trial  for  murder  may 
be  impeached  by  members  of  the  grand  jury  as  to  the  testimony 
given  by  her  before  such  jury  where  the  proper  foundation  has 
been  lald.t 

5.  Expert  Witness. —  A  nonexpert  witness  may  properly  testify  as  to 
whether  a  person  seemed  excited  or  otherwise  at  a  specified  time. 

C.  ImpEx\ching  Evidence  —  Presumption. —  The  necessary  preliminary 
questions  to  render  an  impeaching  question  proper  will  be  presumed 
to  have  been  asked  and  answered  where  the  record  does  not  purport 
to  contain  all  the  evidence. 

7.  Criminal  Law  —  Failure  to  Ask  Instructions. —  Failure  of  the  court 
to  instruct  the  jury  not  to  be  influenced  in  their  verdict  by  any  ap- 
plause made  by  the  audience  in  api)roval  of  the  remarks  of  the  pros- 
ecuting attorney  is  not  cause  for  reversal,  where  no  such  instruction 
was  asked,  and  the  court  promptly  disapi)rovcd  such  applause. 

8.  Instrvction  —  Usurping  Province  of  Jury  —  Code,  §200. —  An  in- 
struction on  a  murder  trial  that  there  is  evidence  "lo  the  effect''  or 
"tending  to  show"  a  certain  fact,  and  allowing  the  jury,  if  they  find 
it  to  be  a  fact,  to  consider  it  in  determining  the  degree  of  defend- 
ant's guilt,  does  not,  as  being  a  presentation  of  facts  by  the  court, 
violate  Hill's  Code,  §  200,  prohibiting  the  court  from  presenting  the 
facts  of  a  case  to  the  jury,  especially  where  the  jury  are  also  in- 

*How  soon  after  the  main  event  declarations  must  be  made  in  order  to  con- 
■(Hate  part  of  the  rea  geslsc  in  criminal  cases,  is  considered  in  a  note  in  19  L.  R.  A. 
78T-745.  The  subject  is  also  discussed  in  Leuns  v.  StaUt  25  Am.  St.  Rep.  ?J0, 
and  Johnson  v.  State,  28  Am.  St.  Rep.  930.— Repobtsb. 

fThe  pas.«iage  In  appellant's  brief  on  this  point  Is  as  follows:  "Ko  propw 
foundation  was  laid  to  permit  said  grand  jurors  to  testify  that  the  witness  was 
not  excited  when  testifyiug  before  them,  and  If  such  foundation  had  been  laid, 
it  w€is  an  immaterial  matter,  and  a  witness  cannot  be  impeached  on  immaterial 
issues.  A  witness  cannot  be  impeached  by  contradictory  evidence  or  inconsist- 
ent statements  on  immaterial  and  Irrelevant  matters,  nor  in  any  case  without  the 
proper  foundation  is  laid  by  calling  the  witness'  attention  to  time,  place,  and 
alrcumstauces :  Winn  v.  State,  28  8.  W.  807;  Blough  v.  Parry.  40  N.  E.  70."  It  will  be 
seen  that  this  case  is  not  an  authority  for  calling  grand  jurors  as  impeachinf 
witnesses.  That  question  was,  however,  tally  argued  and  explicitly  decided  Id 
IStale  V.  Moron,  U  Or.  262.— Rkporteb. 
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structe  1  that  they  are  the  exclusive  judges  of  all  the  facts  in  the  casm, 
as  well  as  the  weight  of  evidence  and  credibility  of  the  witneesee. 

9.  l5FTRrcTioNi5  Need  not  bi  Duplicaticd.— A  requested  instructi^a  that 
has  been    already  given   in    another    paragraph  need   not  be  givea 

again. 

10.  Error  not   Presumed.— An  instraction  will  be  presumed  on  appeal 
to  have  1h   n  properly  refused  where  the  record  does  not  purport  to 

contain  ail  the  cTldence. 

Appkal  from  Douglas:  J.  0.  Pullerton,  Judge. 

The  defendant  Samuel  G.  Brown  having  been  in- 
dieted,  triod  for,  and  convicted  of,  the  crime  of  murder 
in  the  f5r.>t  degree,    by   shooting  and    killing  "William 
Alfred  Kincaid,  in  Douglas  County,  moved  for  a  new 
trial,  whicli  was  denied,  and  he  was  sentenced   to  be 
hanged.     From  this  judgment  he  appeals,  and  assigns 
as  error  the  denial  of  a  motion  to  set  aside  the  indict- 
ment;  the   refusal  to  sustain  challenges   submitted  to 
trial  juror-;   the  admission  of  improi)er  evidence;  and 
the  giving  and  refusal   of    certain  instructions.      The 
record  discloses  that  the  defendant  at  the  proper  time 
submitted  a  motion  to  set  aside  the  indictment  for  the 
reason  that  it  had  not  been  found  as  required  by  law, 
and  filed  therewith  the  following  affidavit:  **I,  A.  M. 
Crawford,    being    duly  sworn    say  I  am    attorney  for 
Samuel  G,    Brown,    the  above  named    defendant,    and 
that  Theodore  Andrews;  who  is  now  a  member  of  the 
grand  jury  which  found  the  indictment  in   this   case 
against  said  defendant    Samuel  G.    Brown,   has    been 
summoned  and  served  as  a  juror  in  a  cause  tried  in 
this  court  within  less  than  one  year  prior  to  the  find- 
ing of  the  indictment  against  said  Samuel  G.  Brown, 
and  is,  and  was  when  this  indictment  was  found    not 
competent  to  act  as  a  juror."    In  disposing  of  this  mo- 
tion the  following  order  was  made:    ''And  the  court, 
after  hearing  the  arguments  of  counsel  and  being  fully 
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advised  in  the  premises,  overrules  and  denies  said  mo- 
tion/' to  which  ruling  an  exception  was  saved.  It  is 
contended  on  behalf  of  the  defendant  that  the  grand 
juror  was  incompetent,  and,  having  challenged  his  com- 
petency and  submitted  evidence  showing  the  want 
thereof,  the  court  erred  in  not  setting  aside  the  in- 
dictment; while  in  behalf  of  the  state  it  is  insisted 
that  his  competency  was  a  question  of  fact  to  be  tried 
by  the  court,  and  as  the  record  is  silent  as  to  the 
means  adopted  to  reach  the  conclusion  announced,  it 
cannot  be  ascertained  whether  the  court  found  the 
statement's  contained  in  the  affidavit  untrue,  or  the 
motion  insufficient  in  law.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  William  R.  Willis  and  A.  Jf.  Crawford. 

For  the  state  there  were  briefs  and  oral  arguments 
by  Messrs.  Cicero  M.  Idleman,  attorney-general,  I.  Loughary, 
and  George  M.  Brown,  district  attorney. 

Opinion  by  Mr.  Justice  Moore. 

1.  Without  attempting  to  discuss  the  propositioA- 
contended  for.  but  treating  the  facts  stated  in  the  affi- 
davit as  admitted,  we  shall  examiae  the  grand  juror's 
competency  as  a  question  of  law.  In  the  formation 
of  the  grand  jury,  the  statute,  in  general  terms,  pro- 
vides that  from  a  list  containing  the  names  of  two 
hundred  persons  made  from  the  last  preceding  assess- 
ment roll  of  the  county  by  the  county  court,  denomi- 
nated the  jury  list,  (Hill's  Code,  §§  952-956,)  thirty-one 
names  shall  be  drawn,  (section  958,)  from  which  num- 
ber so  selected  and  in  attendance  upon  the  circuit 
court  the  names  of  seven  shall  be  drawn  to  act  as 
grand  jurors  (section  943);   and  it  is  made  the  duty 
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of  the  court,  before  accepting  a  person  so  drawn  as  a 
grand  juror,  to  be  satisfied  that  he  is  duly  qualified 
to  act  as  such  (section  1233);  and  no  challenge  is 
allowed  to  the  panel  from  which  the  grand  jury  is 
drawn,  nor  to  an  individual  juror,  unless  when  so  made 
by  the  court  for  want  of  qualification  (section  1:^34). 
Section  947,  Hill's  Code,  provides  that  **a  person  is 
not  coinx>etent  to  act  as  a  juror  unless  he  be:  1.  A 
citizen  of  the  United  States;  2.  A  male  inhabitant  of 
the  county  in  which  he  is  returned,  and  who  has  been 
an  inhabitant  thereof  for  the  year  next  preceding  the 
time  he  is  drawn  or  called;  3.  Over  twenty-one  years 
of  aga;  4.  In  the  possession  of  his  natural  faculties 
and  of  sound  mind.  Nor  is  any  i)erson  competent  to 
act  as  a  juror  who  has  been  convicted  of  any  felony, 
or  a  misdemeanor  involving  moral  turpitude.  No  per- 
son shall  be  summoned  as  a  juror  in  any  circuit  court 
more  than  once  in  one  year,  and  it  shall  be  sufficient 
cause  of  challenge  to  any  juror  called  to  be  sworn  in 
any  cause  that  he  has  been  summoned  and  attended 
said  court  as  a  juror  at  any  term  of  said  court  held 
within  one  year  prior  to  the  time  of  such  challenge, 
or  that  -he  has  been  summoned  from  the  bystanders 
or  body  of  the  county  and  has  served  as  a  juror  in 
any  cause  upon  such  summons  within  one  year  prior 
to  the  time  of  such  challenga"  The  correct  interpre- 
tation of  this  section  must  be  decisive  of  the  alleged 
error  of  which  the  defendant  complains.  The  object 
of  the  legislative  assembly  in  the  passage  of  the  lat- 
ter part  of  this  section  was  manifestly  twofold:  First, 
to  relieve  a  person  from  performing  more  than  his 
share  of  jury  duty;  and,  second,  to  prevent  persons 
who  make  a  business  of  sitting  on  juries,  known  as 
professionals,  from  being  called  to  act  as  jurors  in  any 
cause  before  the  circuit  court  at  intervals  of  less  than 
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ono  year.  The  affidavit  in  support  of  the  motion  fails 
to  show  that  Andrews  did  not  possess  all  the  qualifi- 
cations prescribed  by  the  statute,  or  that  he  had  ever 
been  convicted  of  any  felony  or  misdemeanor  involv- 
ing moral  turpitude;  so  that  if  he  was  disqualified  to 
act  as  a  grand  juror,  his  incompetency  must  have  ex- 
isted by  reason  of  the  latter  clause  of  the  section 
under  consideration.  The  phrase,  **in  any  cause,"  as 
used  in  this  section,  evidently  means  a  civil  or  crimi- 
nal action  at  issue  and  ready  for  trial  in  a  circuit 
court  of  this  state,  and  a  person  '•called"  to  serve  a- 
a  juror  in  any  such  cause  would  be  subject  to  chal- 
lenge if  he  had  served  as  a  juror  in  said  court  in  the 
trial  of  any  action  within  one  year  prior  thereto,  or 
had  been  summoned  and  attended  as  a  juror  within 
the  same  period,  and  a  challenge  upon  that  ground 
must  be  held  sufficient:  Wiseman  v.  Bruns,  36  Neb.  467 
(54  N.  W.  858).  But  this  provision  cannot  apply  to 
one  who  has  been  drawn  as  a  grand  juror,  because 
neither  his  duty  nor  oath  requires  him  to  be  sworn 
**in  any  cause,"  nor  is  he  required  to  try  an  issue  of 
fact  before  the  circuit  court.  The  portion  of  the  sec- 
tion above  quoted  providing  that  no  person  shall  be 
summoned  as  a  juror  in  any  circuit  court  more  than 
once  in  one  year  furnishes  an  exemption  which  would 
doubtless  entitle  the  person  drawn  as  a  grand  juror 
to  be  excused  from  serving  as  such  upon  his  own  ap- 
plication showing  prior  service  within  the  year,  if 
made  before  being  sworn;  but,  as  we  view  the  statu te» 
such  prior  service  cannot  be  made  a  ground  of  chal- 
lenge against  him  as  a  grand  juror.  Nor  is  this  con- 
clu.sion  in  contravention  of  the  spirit  or  purpose  of 
the  statute,  which  is  intended  to  provide  impartial  and 
disinterested  jurors  for  the  trial  of  causes;  for  a 
grand  juror,  otherwise  qualified,  may  have   a  bias  for 
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or  prejudice  against  a  person  charged  with  the  com- 
mission of  a  crime,  and  might  have  entertained  and 
freely  expressed  an  opinion  concerning  the  guilt  or 
iDnocence  of  the  accused,  and  yet,  under  our  statute, 
neither  his  bias,  prejudice,  nor  opinion  would  be  a 
ground  of  challenge  even  by  the  court  when  impanel- 
ifif  the  grand  jury.  The  enumeration  of  the  persons 
who,  under  the  statute,  are  incompetent,  and  the  in- 
sertion of  the  phrase  **in  any  cause,"  lead  us  to  believe 
that  the  challenge  prescribed  on  account  of  the  prior 
service  of  a  juror  is  limited  to  persons  called  to  be 
sworn  as  trial  jurors,  and  has  no  application  to  mem- 
bers of  the  grand  jury. 

2.  The  court  having  denied  challenges  for  actual 
bias  submitted  by  the  defendant  to  James  Byron,  John 
Price,  L.  Ash,  John  Hancock,  L.  L.  Hurd,  J.  A.  McCal- 
lister,  J.  B.  Caulfield,  and  L.  L.  Marsters,  who  were 
called  as  grand  jurors,  he  peremptorily  challenged  the 
first  four,  thereby  exhausting  his  right  to  that  class  ol 
challenges;  and  the  others  having  been  impaneled,  it 
is  contended  that  the  court  erred  in  denying  the  said 
challenges  for  cause.  The  evidence  of  the  qualifica- 
tion of  these  persons  to  act  as  jurors  having  been 
taken  before  the  court  and  incorporated  in  the  bill  of 
exceptions,  renders  an  examination  of  it  necessary. 
James  Byron  on  his  voir  dire  said  he  had  heard  what 
purported  to  be  a  statement  of  the  facts  in  the  case, 
which  he  believed  to  be  true;  and  from  this  he  had 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the 
accused;  that  if  the  facts  were  as  he  had  heard  them, 
he  had  a  rather  decided  opinion,  which  it  would  re- 
quire some  evidence,  at  least,  to  remove;  but  when 
asked  by  the  court  if  he  thought  he  could  lay  aside 
any  opinion  he  might  have,  and  decide  the  case  upon 
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the  evidence  produced  at  the  trial,  and  the  law  as 
given  him  by  the  court,  he  answered,  ••Yes,  sir."  The 
questions  propounded  to  the  persons  so  challenged, 
and  their  answers  thereto,  are  almost  identical  with 
the  questions  put  to  and  the  answers  made  by  Mr. 
Byron,  except  that  each  had  derived  his  information 
from  the  newspaper  accounts  of  the  homicide,  J.  B. 
Caulfield  and  L.  L.  Marsters  adding  that  they  had 
heard  others  express  opinions  in  reference  to  the 
merits  of  the  case.  Section  187,  Hiirs  Code,  provides 
that  on  the  trial  of  a  challenge  for  actual  bias,  ••al- 
though it  should  appear  that  a  juror  challenged  has 
formed  or  expressed  an  opinion  upon  the  merits  of 
the  cause  from  what  he  may  have  heard  or  read,  such 
opinion  shall  not  of  itself  be  suflBcient  to  sustain  the 
challenge,  but  the  court  must  be  satisfied  from  all  the 
circumstances  that  the  juror  cannot  disregard  such 
opinion,  and  try  the  issue  impartially." 

In  State  v.  Saunders,  14  Or.  300,  (12  Pac.  441,) 
Thayer,  J.,  in  speaking  of  the  effect  produced  upon 
persons  called  to  act  as  jurors  by  what  they  had  read 
or  heard  of  the  merits  of  a  case,  said:  ''This  depends 
much  upon  the  credulity  of  the  persons,  and  the  te- 
nacity with  which  they  adhere  to  preconceived  notions," 
so  that,  if  it  were  not  for  what  was  elsewhere  said  in 
the  opinion,  the  inference  would  follow  that  if  a  person 
never  believed  anything  he  read  or  heard,  or  was  in- 
capable of  retaining  an  opinion,  he  would  be  a  compe- 
tent juror,  notwithstanding  he  had  at  one  time  formed 
or  expressed  an  opinion  concerning  the  merits  of  the 
case.  But  further  on  in  the  opinion  the  learned  justice 
said:  ''The  point  to  be  determined  is  whether  there 
exists  such  a  state  of  mind  upon  the  part  of  the  juror, 
in  reference  to  the  party  challenging,  that  he  cannot 
try  the  case  impartially  and  without  prejudice  to   the 
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party^s  sabstantial  rights;  and  this,  the  statute  says, 
must  be  determined  by  the  exercise  of  a  sound  discre- 
tion- The  evidence  in  this  case  upon  the  question  of 
the  qualification  of  the  jurors  challenged  showed  that 
they  had,  to  some  extent,  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  which  they  said 
would  require  evidence  to  remove,  but  thought  they 
could  try  the  case  impartially.  The  trial  judge  heard 
their  testimony,  had  an  opportunity  to  observe  their 
manner,  and  deemed  them  qualified  to  sit  in  the  case. 
Unless,  therefore,  we  conclude  there  has  been  an 
abuse  of  discretion,  we  have  no  right  to  Interfere  in 
the  decision  upon  that  point  It  was  a  question  of 
fact  to  be  determined.  The  impression  or  opinion  the 
juror  had  formed  was  from  newspaper  accounts  and 
general  rumor,  and  the  circuit  court  had  a  better  un- 
derstanding of  the  extent  of  the  opinion  than  we  can 
obtain  from  the  bill  of  exceptions.  This  court  ought 
not  to  reverse  a  judgment  upon  such  grounds,  unless 
the  evidence  of  the  juror's  incompetency  is  pretty 
clear  and  certain,  at  least,  shows  some  cogent  circum- 
stances against  it,  circumstances  of  a  nature  calculated 
to  impress  upon  the  mind  of  the  juror  a  conviction, 
such  as  having  heard  the  testimony  in  the  case,  read 
a  detailed  statement  of  it,  or  been  told  it  by  some  one 
claiming  to  know."  In  Kumli  v.  Southern  Pacific  Company, 
21  Or.  505,  (28  Pac.  637,)  Bean.  J.,  in  discussing  this 
question,  said:  "It  is  ordinarily  more  safe  and  just  to 
the  juror  and  the  cause  of  truth  to  trust  to  the  im- 
pression made  upon  the  trial  court,  which  heard  his 
testimony,  and  noticed  his  manner  and  appearance 
while  under  examination,  subject  to  the  scrutiny  of 
counsel,  than  to  any  written  or  reported  statement  of 
his  testimony.  His  tone,  temperament  and  personal 
peculiarities,  as    exhibited    on    his    examination,  and 
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which  do  not  appear  in  the  written  report  of  his  tes- 
timony, are  important  factors  in  determining  his  com- 
petency as  a  juror.  If  a  person  called  as  a  juror  on 
his  examination,  when  challenged,  discloses  that  he 
has  a  tixed  and  definite  opinion  in  the  case,  on  the 
merits,  and  nothing  further  is  shown,  the  court  ought, 
as  a  matter  of  law,  to  reject  him  as  incompetent. 
Such  a  juror  necessarily  does  not  stand  indifferent 
between  the  parties;  and  it  matters  little  from  what 
source  he  received  the  information  upon  which  his 
opinion  is  based.  If,  however,  he  has  no  fixed  belief 
or  prejudice,  and  is  able  to  say  he  can  fairly  try  the 
case  on  the  evidence,  freed  from  the  influence  of  such 
opinion  or  impression,  his  competency  becomes  a  ques- 
tion for  the  trial  court,  in  the  exercise  of  a  sound 
discretion,  and  its  findings  ought  not  to  be  set  aside 
by  an  appellate  court  unless  the  error  is  manifest." 

When  a  crime  has  been  committed,  the  local  news- 
papers usuall}''  publish  an  account  of  it,  and  sometimes 
express  opinions  concerning  the  guilt  or  innocence  of 
the  person  supposed  to  be  the  author  of  it;  and  the 
accounts  being  read  by  subscribers  to  these  publica- 
tions, i)roduce  upon  their  minds  impressions  which  are 
in  proportion  to  the  confidence  reposed  in  the  newspa- 
per giving  them  circulation.  No  person  of  average 
intelligence  can  read  such  an  account  in  his  local  news- 
paper without  being  more  or  less  influenced  by  its  pe- 
rusal. From  his  home  paper  and  his  associates  with 
whom  he  discusses  the  history  of  a  crime  he  forms  an 
opinion  which  is  predicated  upon  the  assumption  that 
the  information  obtained  is  true,  and  it  may  be  safe  to 
say  that  the  person,  who,  after  having  road  or  heard 
an  account  of  the  commission  of  a  crime  in  his  neigh- 
borhood, has  not  formed  an  opinion  concerning  the 
guilt  or  innocence  of  the  person  accused  of  it,  might 
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with  propriety  be  challenged  for  incompetency.     The 
fact  that  he  entertains  such  an  opinion  does  not,  under 
our  statute,  necessarily  render  him  incompetent  to  try 
the  accused  as  a   juror.     His   mind  may  be  so  consti- 
tuted that  he  will  be  able  to  eliminate  the  information 
he  has  received,  together  with    the    impressions    and 
opinions  derived  therefrom,  and  impartially  determine 
the  fact  in  issue.     If  he  can  do  this  he  is  competent; 
and  it  is  the  duty  of  the  court,  when  a  person  is  called 
to  act  as  a  juror  and  challenged  for  actual  bias,  to  in- 
terrogate him  and  ascertain  the  condition  of  his  mind, 
and  from  the  facts  elicited  determine  his  oompetoncy. 
The  decision    must    necessarily  depend    largely   upon 
what  he  says,  but  it  is  not  alwa3"s  a  safe  guide,  for 
his  answers  may  shoW  and  he  may  think  he  is  conipo- 
tent,  when,  in  fact,  he  is  not.     Nor  will  he  be  allowed 
to  judge  his  own  competency.     While  ho  is  willing  to 
trust  himself,  the  court  should  not  be  willing  to  trust 
him,  unless  it  is  satisfied  he  can  lay  aside  his  informa- 
tion, impressions,   and  opinions,  and  fairly  and  impar- 
tially hear  and  decide.     His  intelligenco   manner,  tone, 
and  bearing    manifested    during  the  examination,   are 
elements  which  enter  into  and  form  a  x)art  of  the  evi- 
dence from  which  the    court    determines    his    compe- 
tency;   and  where  he   is  in    possession  of   the    facts, 
knows  them  to  be  such,  and  upon  them  has  formed  an 
opinion,  the  challenge  for  actual  bias  ought  to  be  sus- 
tained,  for  every  person   accused  of   a  crime   is  pre- 
sumed innocent.     But  where  a   juror  is  in  possession 
of  the  facts,  and  from  them  has  formed  an  opinion  in 
advance  of   the  trial,  it  necessarily  reverses  this  pre- 
sumption,   and    compels    the     defendant    to    establish 
his  innocence,  instead  of  requiring  the  state  to  main- 
tain its  charge  against  him.      There  are,   in  an  issue 
raised  by  a  challenge  for  actual  bias,  many  elements 
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connected  with  the  examination  and  settlement  of  the 
question  which  cannot,  from  their  very  nature,  be  made 
or  become  a  part  of  the  bill  of  exceptions,  and.  hence 
the  trial  courb  must  be  presumed,  in  the  exercise  of  a 
sound  discretion,  to  have  done  its  full  duty;  and,  hav- 
ing done  so,  its  judgment  should. not  be  reviewed,  un- 
less such  discretion  has  been  abused.  An  examination 
of  the  evidence  offered  upon  the  challenges  submitted 
fails  to  disclose  any  abuse  of  this  discretion. 

3.  Robert  Dear  was  called  as  a  witness  on  behalf 
of  the  state,  and,  (after  testifying  that  he  was  not  ac- 
quainted with  the  defendant,  that  he  saw  him  on  the 
day  of  the  homicide  about  two  or  three  minutes  after 
it  occurred,  that  he  was  running  up  the  street  with  his 
pistol  in  his  hand,  waving  it  around,)  was  asked,  and, 
over  the  defendant's  objection  and  exception,  was  per- 
mitted to  aswer  the  following  question:  **What  did  he 
say?"  To  which  he  answered,  **He  said,  •!  am  the 
toughest  son  of  a  bitch  that  ever  struck  this  town.'" 
T.  L.  Kimball,  another  witness  on  behalf  of  the  state, 
said  that  he  was  not  acquainted  with  the  defendant; 
that  on  the  afternoon  of  August  thirteenth,  eighteen 
hundred  and  ninety-four,  he  was  in  Oakland  and  saw 
the  defendant  near  the  depot  hotel,  and,  being  asked 
what  the  defendant  said  at  that  time,  was  permitted  to 
answer  the  question,  over  the  defendant's  objection  and 
exception,  which  he  did  as  follows:  ''He  came  up  the 
street  waving  the  pistol,  with  his  finger  on  the  trig- 
ger, and  he  was  talking,  and  all  I  heard  him  say,  as 
lie  passed  the  hotel,  was  'the  toughest  son  of  a  bitch.' 
That  is  all  I  heard  him  say."  It  is  contended  that  the 
answers  to  these  questions  were  inadmissible,  and 
tended  to  prejudice  the  minds  of  the  jurors.  The 
question  here  presented  is  whether  the  statements  of 
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the  defendant,  made  after  the  homicide,  were  admissi- 
ble as  a  part  of  the  res  gestae.  This  species  of  evidence 
is  not  admissible,  as  a  general  rule,  unless  it  grows 
ont  of  the  principal  transaction,  illustrates  its  charac- 
ter, and  is  contemporaneous  with  it:  1  Greonleaf  on 
Evidence,  §  108.  ''Res  gestce,*'  says  Dr.  Wharton  in  his 
work  on  Criminal  Evidence,  §  262,  ''are  events  speak- 
ing for  themselves  through  the  instructive  words  and 
acts  of  participants,  not  the  words  and  acts  of  partici- 
pants when  narrating  the  events."  The  authors  of  the 
American  Decisions,  in  their  notes  to  People  v.  Vernon, 
95  Am.  Dec-  49,  upon  this  subject,  say:  "Where  the 
state  of  a  person's  mind,  his  sentiments,  or  disposition 
at  a  certain  time  is  the  subject  of  inquiry,  his  state- 
ments and  declarations  at  that  period  are  admissible." 
The  indictment  charged  malice,  and  hence  the  condi- 
tion of  the  defendant's  mind  at  the  moment  of  the 
homicide  was  an  issue  in  the  case,  and  any  evidence 
which  tended  to  show  the  state  of  his  mind  with  ref- 
erence to  the  deceased  at  that  time  was  admissible. 

In  MeManus  v.  State,  36  Ala.  285,  the  evidence  showed 
that  the  defendant  had  an  altercation  with  the  de- 
ceased, resulting  in  a  fight,  in  which  the  defendant 
threw  a  piece  of  a  brick  at  the  deceased,  hitting  him 
on  the  head,  from  the  effects  of  which  he  died.  About 
half  an  hour  after  the  blow  had  been  given,  and  after 
the  fight  was  entirely  over,  the  defendant,  with  a  pis- 
tol in  his  hand,  went  to  the  place  where  the  deceased 
was,  and  said  that  '*he  had  come  to  kill  the  damned 
old  rascal  "  meaning  the  deceased.  An  exception  hav- 
ing been  saved  to  the  introduction  of  this  statement 
in  evidence,  the  court,  in  rendering  its  decision  upon 
the  question,  said:  **The  circuit  court  did  not  err  in 
admitting  evidence  against  the  prisoner  of  his  acts« 
declarations,   and  conduct,  when  he  returned,   a  half- 
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hour  after  the  blow  was  stricken,  to  the  scene  of  the 
engagement.  The  indictment  was  for  murder,  and 
such  declarations  and  menacing  acts  tended  to  show 
the  hostile  feelings  of  the  accused  towards  the  de- 
ceased. Armed  as  he  was  with  a  deadly  weapon,  and 
threatening  to  take  the  life  of  the  man  he  had  just 
before  assaulted  with  great  violence,  this,  in  the  ab- 
sence of  sufficient  provocation,  was  a  circumstance  for 
the  jury  to  weigh  in  determining  whether  he  had  not 
acted  with  a  formed  design  to  take  life.  It  tended  to 
repel  the  idea  that  the  fatal  blow  had  been  struck  in  a 
sudden  transport  of  passion,  —  pending  the  furor  brevis, 
—  which,  in  a  proper  case,  will  mitigate  homicide  to 
manslaughter."  In  Clcnnpit  v.  State,  9  Tex.  App.  27,  the 
proof  showed  that  the  deceased,  having  been  wounded 
by  the  defendant,  was  taken  to  the  home  of  a  witness, 
who  on  tlie  succeeding  night  heard  some  one  near  the 
house  say:  **I  wish  I  had  a  double-barreled  shotgun; 
I  would  turn  both  barrels  loose  in  that  room,"  and 
looking  out  saw  the  defendant.  This  evidence  having 
been  lulmittod,  over  the  defendant's  objection,  it  was 
held  to  be  competent  as  tending  to  show  malice,  the 
court  saying:  '*With  reference  to  the  testimony  ob- 
jected to  and  set  out  in  the  bill  of  exceptions,  we  are 
of  opinion,  in  view  of  the  other  evidence,  that  the 
testimony  was  admissible,  as  tending  to  show  the  mal- 
ice of  the  defendant  towards  the  deceased.  It  was 
properly  allowed  to  go  to  the  jury  for  that  purpose." 
In  these  cases  the  statements  of  the  accused,  though 
made  some  time  after  the  assaults,  clearly  tended  to 
show  malice  towards  the  persons  injured  by  them; 
but  in  the  case  at  bar,  while  the  statement  of  the  de- 
fendant may  not  have  referred  to  the  deceased,  it  was 
so  clearly  connected  with  the  homicide  as  to  bo.  in  our 
judgment,    admissible  as  a  part  of  the  res  gestce,  and 
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tended  to  show  such  a  state  of  mind  at  that  moment 
as  would  authorize  the  jury  to  infer  the  presence  or 
absence  of  malice  towards  the  deceased. 


4.  Hattie  Mattoon,  a  witness  on  behalf  of  the  de- 
fendant, testified  that  on  the  day  of  the  homicide  the 
defendant  was  drunk;  and  that  when  a  witness  before 
the  grand  jury,  in  the  examination  of  this  case,  she 
was  excited;  whereupon  the  question  was  asked  her, 
"Didn't  you  testify  in  the  grand  jury  room  before  the 
grand  jury  on  the  third  day  of  December,  eighteen 
hundred  and  ninety-four,  that  he  was  sober  at  the 
time  of  the  killing?"  and  she  answered,  '^No,  sir;  I 
did  not"  Question — **Didn't  you  testify  in  the  grand 
jury  room,  in  the  presence  of  the  grand  jurors,  on 
the  third  day  of  December,  eighteen  hundred  and 
ninety-four,  that  Brown  was  not  drunk?"  Answer — 
**No,  sir."  The  several  members  of  the  grand  jury 
were'callod  as  witnesses  for  the  state,  and,  over  the 
defendant's  objection,  were  permitted  to  testify  that 
when  Hattie  Mattoon  was  before  them  as  a  witness 
she  did  not  appear  to  be  excited,  and  that  she  there 
said  the  defendant  was  not  drunk  on  the  day  of  the 
homicide.  It  is  contended  that  the  court  erred  in  per- 
mitting the  grand  jurors  to  testify,  but  the  foundation 
having  been  laid  by  calling  her  attention  to  the  time, 
place,  circumstances,  and  persons  present,  and  her  de- 
nial of  the  statements  there  made,  rendered  the  evi- 
dence competent  for  the  purpose  of  contradicting  her, 
and  the  condition  of  her  mind  when  a  witness  before 
the  grand  jury  being  a  subject  of  inquiry,  there  was 
no  error  in  permitting  the  jurors  to  testify  upon  that 
question. 

28  0R.-U. 


162  State  v.  Brown.  [28  Or. 

5.  A  witness,  without  being  an  expert,  may  be 
asked  whether  a  person  appeared  excited  or  otherwise 
at  a  given  time:  Rogers  on  Expert  Testimony,  §  8. 

6.  W.  C.  Underwood,  as  a  witness  for  the  state, 
testified  that  he  was  present  at  the  coroner's  inquest 
held  over  the  body  of  Alfred  Kincaid,  when  Hattie 
Mattoon  was  there  as  a  witness,  and  he  was  permit- 
ted to  answer  the  following  question:  '^What,  if  any- 
thing, did  Hattie  Mattoon  say  about  stretching  her 
testimony  in  order  to  benefit  the  defendant  Samuel 
G.  Brown?"  to  which  he  responded  by  saying:  **She 
said  that  she  would  stretch  her  testimony,  or  color  it 
in  any  way,  so  as  to  help  Mr.  Brown."  The  defend- 
ant insists  that  the  court  erred  in  permitting  this 
question  to  be  answered.  The  record  before  us  does 
not  show  that  any  foundation  was  laid  for  asking  this 
impeaching  question,  but  it  does  not  purport  to  con- 
tain all  the  evidence,  and  hence  it  must  be  presumed 
that  the  proper  preliminary  questions  were  asked  and 
answered  before  the  witness  was  permitted  to  an- 
swer it 

7.  The  district  attorney,  during  the  closing  argu- 
ment, offered  to  read  to  the  jury  the  evidence  as  tran- 
scribed by  the  reporter,  which  the  court  denied,  but 
permitted  him,  over  the  defendant's  objection,  to  re- 
fresh his  memory  therefrom,  when  he  remarked:  •*! 
am  going  to  refresh  my  memory,"  at  which  remark 
the  audience  applauded,  whereupon  the  court  ordered 
the  bailiffs  to  either  keep  order  or  clear  the  court- 
room. The  defendant  assigns  as  error  the  failure  of 
the  court  to  instruct  the  jury  that  they  should  not  be 
influenced  in  their  verdict  by  any  applause  made  by 
the  audience  in  approval  of  the  remarks  of  the  dis- 
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trict  attorney  in  his  closing  argument.  No  request 
was  made  by  the  defendant  for  such  instruction,  and 
while  it  is  very  unfortunate  that  the  solemnity  of  any 
judicial  proceeding  should  be  interrupted  by  applause, 
and  pai-ticularly  so  in  a  trial  of  this  character,  the 
court  very  promptly  set  its  mark  of  disapproval 
thereon,  and  would,  without  doubt,  have  given  the 
instruction  had  it  been  requested. 

8.  Exceptions  were  taken  to  the  following  instruc- 
tions: **30.  There  has  been  some  evidence  to  the 
effect  that  it  was  the  defendant  who  sent  for  the  de- 
ceased, and  not  the  mother  of  the  deceased.  If  you 
find  from  the  evidence  that  such  is  the  fact,  you  have 
a  right  to  consider  that  in  connection  with  the  evi- 
dence which  tends  to  show  that  the  deceased  was 
shot  by  the  defendant  soon  after  he  reached  the  spot 
near  the  house  where  the  defendant  was  standing 
when  the  deceased  reached  there,  as  tending  to  show 
the  purpose  for  which  the  defendant  sent  for  the 
deceased,  and  also  in  determining  whether  the  act 
of  killing  was  done  with  premeditation  and  delib- 
eration.'* "SI.  There  is  some  evidence  tending  to 
show  that  the  defendant,  a  short  time  before  the 
killing,  and  after  he  had  some  trouble  with  the  mother 
of  the  deceased  at  her  home  where  the  killing  is  al- 
leged to  have  occurred,  went  out  in  the  town  of  Oak- 
land and  endeavored  to  borrow  a  pistol  from  several 
parties,  and  to  one  or  more  of  them  he  stated  that  he 
had  some  difficulty  with  the  Deardorff  family,  or  some- 
thing to  that  effect;  and  there  is  evidence  tending  to 
show  that  after  he  failed  to  borrow  a  pistol  he  pur- 
chased one  and  had  the  same  loaded;  this  purchase 
was  made,  according  to  the  evidence,  only  a  short 
time  before  the   killing  is   alleged   to  have  occurred; 
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this  fact,  if  you  find  it  to  be  a  fact,  you  have  a  right 
to  consider  in  connection  with  the  circumstances  and 
the  time  of  the  alleged  killing,  in  determining  the 
degree  of  the  crime  under  the  instructions  I  have 
heretofore  given  you,  if  you  find  from  the  evidence 
that  a  crime  wr^s  committed."  It  is  contended  that 
these  instructions  are  in  violation  of  section  200,  HilFs 
Code,  which  provides  that  **In  charging  the  jury,  the 
court  shall  state  to  them  all  matters  of  law  which  it 
thinks  necessary  for  their  information  in  giving  their 
verdict,  but  it  shall  not  present  the  facts  of  the  case, 
but  shall  inform  the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact."  The  record  shows 
that  the  court  in  another  instruction  said  to  the  jury: 
**You  are  the  exclusive  judges  of  all  the  facts  in  the 
case,  as  well  as  the  weight  of  the  evidence,  and  the 
credibility  of  the  witnesses,"  and  having  so  instructed 
it  cannot  be  justly  said  that  the  court  presented  the 
facts  of  the  case  to  the  jury. 

In  People  v.  Vasquez,  49  Cal.  560,  the  trial  court,  in 
charging  the  jury,  stated  that  ''Testimony  has  been 
introduced  before  you  tending  to  show  that  the  defend- 
ant Vasquez,  and  others,  were  engaged  in  the  robbery 
of  one  Snyder,  at  Tres  Pinos;  and  while  so  engaged, 
and  in  the  furtherance  of  the  common  purpose  of  Vas- 
quez and  his  associates  to  accomplish  this  robbery,  the 
deceased  was  slain  by  the  defendant,  or  by  some  of  the 
parties  with  whom  he  was  then  engaged  in  the  rob- 
bery." An  exception  to  the  instruction  having  been 
taken,  it  was  contended  that  it  was  an  expression  of 
the  opinion  of  the  judge  as  to  the  effect  of  th.e  evi- 
dence adduced  at  the  trial,  but  the  court,  in  rendering 
the  opinion,  say:  **The  instruction  is  not  subject  to 
that  objection.  It  does  not  charge  the  jury  with  re- 
spect to  the  weight  or  effect  of  the  evidence,  nor  as 
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to  what  facts  are  thereby  established.  An  instruction 
is  not  pertinent  nor  in  any  sense  proper  unless  given 
in  view  of  the  evidence,  as  tending  or  not  tending  to 
prove  some  fact  in  issue;  and  it  could  not  be  errone- 
ous for  the  court  to  state  to  the  jury  correctly,  as  was 
done  in  this  case,  the  state  of  the  evidence  in  respect 
to  which  the  instructions  were  given."  The  court  in 
the  instructions  complained  of  did  not  assume  even 
that  the  facts  had  been  established.  It  stated  that  evi- 
dence had  been  introduced  tending  to  show  that  cer- 
tain facts  existed,  but,  in  the  first  instruction,  said: 
'*If  you  find  from  the  evidence  that  such  is  the  fact," 
and  in  the  second,  **this  fact,  if  you  find  it  to  be  a 
fact,"  thus  leaving  to  the  jury  the  determination  of 
the  particular  facts,  besides  charging  them  generally 
upon  the  duty  of  ascertaining  each  fact  in  issue. 

It  is  also  contended  that  the  court  erred  in  refus- 
ing to  give  at  the  recxuest  of  the  defendant  the  follow- 
ing instructions:  1.  **To  constitute  murder  in  the  first 
degree  there  must  be  some  other  proof  of  malice  than 
the  mere  proof  of  killing,  unless  the  killing  was 
effected  in  the  commission  or  attempt  to  commit  a 
felony;  and  premeditation  and  deliberation  when  neces- 
sary to  constitute  murder  in  the  first  degree,  and  it  is 
necessary,  except  the  killing  was  effected  in  the  com- 
mission or  attempt  to  commit  a  felony,  must  be  proven 
by  poisoning,  lying  in  wait,  or  some  other  proof  that 
the  design  was  formed  and  matured  in  cool  blood,  and 
not  hastily  upon  the  occasion,  and  if  there  is  a  reason- 
able doubt  in  your  mind  that  the  intent  was  so  formed 
you  cannot  find  murder  in  the  first  degree."  2.  **If 
you  find  from  the  evidence  that  the  accused  acted  in 
the  shooting  from  fear  of  great  bodily  injury  to  him- 
self, and  not  from  premeditated  design  to  kill,  then  you 
cannot  ^nd  the   defendant    guilty   of    murder    in   any 
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degree."  3.  ''If  you  find  from  the  evidence  that  the 
accused  did  the  shooting  in  the  belief  that  it  was  nec- 
essary to  preserve  his  life,  or  to  save  himself  from 
suffering  great  bodily  harm  from  the  deceased,  and 
that  he  had  reasonable  grounds  for  such  belief,  then 
the  accused  is  justified  in  the  killing  and  you  cannot 
find  him  guilty  of  any  crime  under  the  indictment" 
4.  **If  you  find  from  the  evidence  that  the  defendant 
bought  a  pistol  a  short  time  before  the  killing,  and 
that  the  defendant  had  no  trouble  or  quarrel  with  the 
deceased,  the  fact  that  defendant  bought  said  pistol  is 
no  proof  of  malice."  5.  '*I  instruct  you  that  in  this 
case  the  evidence  is  not  sufficient  to  warrant  a  convic- 
tion of  murder  in  the  first  degree."  The  tenth  instruc- 
tion given  by  the  court  is  as  follows:  **The  law  pro- 
vides that  there  shall  be  some  other  evidence  of  mal- 
ice than  the  mere  proof  of  killing  to  constitute  murder 
in  the  first  degree,  unless  the  killing  was  effected  in 
the  commission  or  attempt  to  commit  a  felony.  And 
deliberation  and  premeditation,  when  necessary  to  con- 
stitute murder  in  the  first  degree,  shall  be  evidenced 
by  poisoning,  lying  in  wait,  or  some  other  proof  that 
the  design  was  formed  and  matured  in  cool  blood." 
It  will  be  observed  that  this  instruction  differs  from 
the  first  request,  in  that  it  omits  the  words,  '*and  not 
hastily  upon  the  occasion,"  but  in  the  eighth  instruc- 
tion the  court  defined  this  clause  by  saying:  «*No 
particular  time  is  necessary  within  which  to  form  the 
design,  but  in  order  to  constitute  deliberation  the  de- 
sign to  do  the  act  charged  must  exist  in  the  mind  of 
the  party  charged  with  its  commission."  The  court 
in  the  second  instruction  defined  a  reasonable  doubt» 
and,  after  referring  to  the  defendant's  plea,  said:  "By 
this  plea  of  not  guilty  on  the  part  of  the  defendant 
the  burden  is  placed  on  the  State  of  Oregon  to  prove 
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every  material    allegation  in  this   indictment  to  your 
satisfaction,  beyond  a  reasonable  doubt." 

In  State  v.  Morey,  25  Or.  241,  (35  Pac.  655,  36  Pac. 
245,)  it  was  held  that  an  instruction  similar  to  the 
eighth  correctly  interpreted  the  law.  Prom  the  sec- 
ond, eighth,  and  tenth  instructions  above  set  out  it 
clearly  appears  that  the  defendent's  first  request  has 
been  substantially  complied  with.  A  part  of  the 
twenty-seventh  instruction  is  as  follows:  **And  if  you 
find  any  evidence  to  the  effect  that  the  deceased  made 
any  demonstrations  toward  the  defendant,  from  which 
the  defendant  had  reasonable  grounds  to  believe,  act- 
ing as  a  reasonable  and  prudent  man,  that  his  life  was 
in  imminent  danger,  or  that  he  was  in  danger  of  great 
bodily  harm  at  the  hands  of  the  deceased,  then  the 
defendant  would  be  justified  in  defending  himself,  and 
if  necessary  would  have  the  right  to  take  the  life  of 
the  deceased  to  preserve  his  own  life,  or  to  prevent 
great  bodily  harm  to  himself."  This  instruction  sub- 
stantially embraces  the  propositions  of  law  contained 
in  the  second  and  third  requests.  The  fourth  request 
is  fully  covered  by  the  thirty-first  instruction  given 
above. 

10.  In  considering  the  fifth  request,  it  is  sufficient 
to  say  that  the  record  does  not  purport  to  contain  all 
the  evidence,  and  hence  it  must  be  presumed  the  court 
properly  denied  it.  The  bill  of  exceptions  contains 
other  alleged  errors  which  we  have  examined,  and 
having  considered  those  presented  by  the  defendant's 
brief  and  relied  upon  in  the  argument,  we  feel  that 
he  has  had  an  impartial  trial  in  the  manner  prescribed 
by  law,  and  there  being  no  error  in  the  record  the 
judgment  is  affirmed.  Affirmed. 
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Argued  October  16;   decided  November  4,  1805. 
SUGAR   PINE    LUMBER   CO.  v.   GARRETT. 

[42  Pac.  129.1 

1.  Waives  of  Objection  to  Deposition. — An  objection  that  the  certificate 

to  a  deposition  did  not  show  that  the  deposition  waa  taken  by  the 
person  to  whom  the  commission  was  addressed,  nor. in  the  official 
capacity  designated  therein,  must  be  taken  by  motion  to  sii])press  be- 
fore the  trial  is  begun,  otherwise  it  will  be  considered  waived  under 
the  rule  that  objections  to  dei)ositions  for  defects  that  may  be  rem- 
edied by  retaking  cannot  be  made  at  the  trial. 

2.  Secondary  Evidence.— A  letter-press  or  other  copy  of  a  letter  is  ad- 

missible to  prove  the  contents  of  the  original,  where  the  latter  is 
proven  to  have  been  mailed,  postage  prepaid,  directed  to  the  adverse 
party  at  his  usual  postofhce  address,  and  a  notice  has  been  given  to 
the  latter  to  produce  the  original,  but  he  had  failed  to  do  so,  and 
there  is  evidence  that  such  copy  is  identical  with  and  in  every  re- 
spect an  exact  copy  of  the  original  letter. 

3.  Notice  to  Produce  Papers  —  Nonjudicial  Day. —  A  notice  to  produce 

papers  at  a  trial  is  good  though  given  on  a  nonjudicial  day,  and,  in 
the  absence  of  any  showing  to  the  contrary,  one  day's  notice  may  be 
considered  sufficient. 

4.  Costs  on  Appeal — Discretion  of  CJoubt — Code,  f  552. — Where  a  judg- 

ment is  modified  on  ai)peal  to  the  circuit  court,  the  question  of  oostd 
is  in  the  sound  discretion  of  that  court,  and  its  decision  will  be  dis- 
turbed only  in  case  of  abuse. 

6.  Mileage  for  Witnesses. —  A  party  is  entitled  to  recover  mileage  for 
the  number  of  miles  actually  traveled  by  each  witness  within  this 
state:  Crawford  v.  Abraham,  2  Or.  1G7,  approved  and  followed. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  action  was  originally  commenced  in  a  justice's 
court  to  recover  an  alleged  balance  of  two  hundred 
and  twenty-four  dollars  and  twenty  cents  for  certain 
lumber  and  building  material  sold  and  delivered  by  the 
Sugar  Pine  Door  and  Lumber  Company  to  William 
Garrett  and  Company.  A  trial  in  the  justice's  court 
resulted  in  a  judgment  in  favor  of  plaintiff  for  the 
amount  demanded.    From  this    judgment  the   defend- 
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ants  appealed  to  the  circuit  court,  where  the  cause 
was  tried  anew,  and  judgment  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  one  hundred  and  seventy- 
nine  dollars  and  ninety  cents,  from  which  the  defend- 
ants appeal  to  this  court.  Affikmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  Granville  G.  Ames,  and  Emmet'  B,  Williams, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  H.  Tanner. 

1.  As  a  defense  to  the  action  the  defendants 
pleaded  in  their  answer  that  the  Pacific  Builders' 
Supply  Company  was  the  agent  of  the  plaintiff,  and 
had  the  exclusive  right  and  authority  to  sell  the  out- 
put of  its  mill  in  Multnomah  County,  and  receive 
payment  therefor;  that  they  purchased  the  lumber  and 
material  in  question  from  such  company,  and  paid  it 
for  the  same  prior  to  the  commencement  of  this  ac- 
tion. Except  as  to  some  matters  of  costs  and  dis- 
bursements, the  errors  assigned  are  directed  to  the 
rulings  of  the  court  having  reference  to  this  question 
of  payment  The  purchase  of  the  lumber  and  the 
payment  to  the  supply  company  were  both  admitted, 
and  the  only  contested  question  on  the  trial  was  as 
to  its  authority  to  receive  the  payment.  It  is  not 
claimed,  as  we  understand  the  record,  that  the  original 
appointment  of  the  supply  company  as  plaintiff's 
agent  for  the  sale  of  lumber  authorized  it  to  receive 
payment  from  purchasers;  but  defendants  sought  to 
show  that  by  the  general  course  of  dealing  said  com- 
pany was  held  out  to  them  by  the  plaintiff  as  having 
such  authority,  and  gave  evidence  tending  to  that  ef- 
fect.   The   plaintiff,    to    rebut    this    evidence,    and    to 
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show  that  any  authority  which  the  supply  company 
had  to  receive  money  for  it  from  the  defendants  was 
revoked  prior  to  the  payment,  and  that  it  had  notified 
defendants  in  writing  not  to  make  any  payments  to 
the  supply  company,  offered  to  read  in  evidence  the 
deposition  of  one  E.  N.  Grant,  its  former  bookkeeper, 
taken  at  Los  Angeles,  California,  on  a  commission  is- 
sued in  pursuance  of  a  stipulation  of  the  parties.  The 
defendants  objected  to  the  reading  of  this  deposition, 
on  the  ground  that  the  commission  was  issued  to 
C.  C.  Davis,  a  notary  public,  while  the  certificate  at- 
tached to  the  deposition  showed  that  it  was  taken  be- 
fore Charles  C.  Davis,  commissioner,  and  did  not  show 
that  he  was  a  notary  public  or  the  party  to  whom  the 
commission  was  issued.  This  objection  was  overruled, 
and  such  ruling  is  assigned  as  error.  In  our  opinion, 
the  objection  came  too  late;  it  did  not  go  to  the  rele- 
vancy or  materiality  of  the  testimony,  or  the  compe- 
tency of  the  witness,  but  to  defects  which  could  have 
been  remedied  by  retaking  the  deposition  or  by  an 
amendment  to  the  certificate.  In  such  case  the  objec- 
tion to  a  deposition  should  be  taken  by  a  motion  to 
suppress,  or  by  some  other  appropriate  proceeding 
prior  to  the  trial.  '*A  party  should  not  be  permitted 
to  lie  by,"  says  Sherwood,  J.,  **and  lull  his  adversary 
into  a  sense  of  security  by  failure  to  file  any  motion 
to  suppress  his  depositions,  thus  induce  him  to  an- 
nounce himself  ready  for  trial,  and  then  count  on 
springing  the  question  of  some  informality  on  him, 
for  the  first  time,  when  he  offers  to  read  those  depo- 
sitions in  evidence":  Delventhal  v.  Jones,  53  Mo.  460.  And 
in  Doane  v.  Glenn,  88  U.  S.  (21  Wall.  83),  it  was  held 
that  an  objection  to  a  deposition  on  account  of  defects 
which  might  have  been  obviated  by  retaking  it  cannot 
be  made  on  the  .trial,  but  must  be  noted  when  the  de- 
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position  is  taken,  or  presented  afterwards  by  motion 
to  suppress  before  the  trial  is  begun.  In  this  case  the 
court  said:  "The  party  taking  a  deposition  is  entitled 
to  have  the  question  of  its  admissibility  settled  in  ad- 
vance Good  faith  and  due  diligence  are  required  on 
both  sides.  When  such  objections,  under  the  circum- 
stances of  this  case,  are  withheld  until  the  trial  is  in 
progress,  they  must  be  regarded  as  waived,  and  the 
deposition  should  be  admitted  in  evidence.  This  is 
demanded  by  the  interests  of  justice.  It  is  necessary 
to  prevent  surprise  and  the  sacrifice  of  substantial 
rights.  It  subjects  the  other  party  to  no  hardship. 
All  that  is  expected  of  him  is  proper  frankness.*'  To 
the  same  effect  is  Weeks  on  Depositions,  §  440;  5  Am. 
and  Eng.  Ency.  of  Law,  610,  and  authorities  there 
cited:  Howard  v.  Stilwell  and  Bierce  Manufacturing  Company, 
139  U.  S,  199  (11  Sup.  Ct.  500);  American  Publishing  Com- 
pany V.  C.  E.  Mayne  Company,  9  Utah,  318  (34  Pac.  247); 
mil  V.  Smith,  6  Tex.  Civ.  App.  312  (25  S.  W.  1079).  It 
is  true  some  authorities  from  California,  cited  by  de- 
fendants, hold  otherwise,  but  on  principle  as  well  as 
authority  we  are  of  the  opinion  that  the  rule  as  above 
stated  is  not  only  sound,  but  eminently  fair  and  just. 

2.  Objection  is  also  made  to  the  ruling  of  the 
court  permitting  the  plaintiff  to  prove  the  contents  of 
a  letter  from  itself  to  defendants  by  a  copy  thereof  at- 
tached to  Grant^s  deposition,  and  by  a  press  copy  in 
plaintiff's  letter-book,  in  which  letter  defendant's  were 
notified  to  remit  direct  to  plaintiff,  and  not  through 
the  supply  company.  Before  this  evidence  was  ad- 
mitted, it  was  shown  that  the  original  had  been  mailed 
at  Grants  Pass,  postage  prepaid,  directed  to  the  de- 
fendants at  their  usual  postoffice  address;  that  a  notice 
had  been  given  them  on  January  first,  eighteen  hun- 
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dred  and  ninety-four,  the  day  before  the  trial,  to  pro- 
duce the  original;  that  they  had  failed  to  do  so,  and 
that  the  copy  attached  to  Grant's  deposition  and  the 
letter- press  copy  were  identical  in  every  respect,  and 
exact  copies  of  the  original  letter.  Under  these  cir- 
cumstances we  think  the  evidence  was  properly  ad- 
mitted. It  was  the  best  evidence  plaintiff  could  pro- 
duce as  to  the  contents  of  the  letter. 

3.  The  court  below  held  that  sufficient  notice  had 
been  given  defendants  to  produce  the  original.  There 
is  nothing  here  to  indicate  that  such  ruling  was  erro 
neous,  and  we  are  not  advised  of  any  rule  of  law  which 
would  render  such  a  notice  insufficient  because  it  was 
given  on  a  nonjudical  day,  except  as  it  might  affect 
the  question  of  reasonable  time. 

4.  Nor  was  there  any  error  in  allowing  plaintiff 
judgment  for  costs.  Where  a  judgment  is  modified  on 
appeal  to  the  circuit  court,  the  question  of  costs  is  in 
the  sound  discretion  of  that  court,  and  its  decision  will 
only  be  disturbed  here  in  case  of  the  abuse  of  such 
discretion:  Hiirs  Code,  §  552. 

5.  The  allowance  of  mileage  to  the  witness  Kinney 
was  in  accordance  with  the  rule  announced  by  this 
court  in  Crawford  v.  Abraham,  2  Or.  163,  which,  so  far  as 
we  are  informed,  has  been  uniformly  ai)proved  and 
followed  ever  since  it  was  announced  in  that  case. 
The  facts  are  that  this  witness  traveled  a  total  dis- 
tance of  five  hundred  and  thirty-eight  miles  for  the 
sole  purpose  of  testifying  in  this  case,  and  he  was  al- 
lowed fifty-three  dollars  and  eighty  cents  therefor. 

There  was  no  error  in  submitting  to  the  jury  the 
question  as  to  the    right   of    the  supply  company  to 
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receive  payment  on  sales  made  by  it  for  plaintiff.  Its 
authority  depended  upon  controverted  questions  of  fact 
growing  out  of  the  manner  in  which  it  had  been  held 
out  to  the  defendants  by  the  plaintiff,  and  theses  (jues- 
tions  oould  only  be  determined  by  the  jury. 

Affirmed. 

Decided  October  21, 1895. 

HIBERNIAN   BENEVOLENT   SOCIETY  i;. 
KELLY. 

[42  P»c.  3;  30  L.  R.  A.  167.] 

1.  What  is  a  Charitable  Isbtitutiok * — CoNSTiTrTioN,  Article  IX,  §  1-- 

CoDE,  §  2732,  Subdivision  3. —  To  constitute  a  benevolent  corporatinn 
a  "charitable"  one  "within  the  meaning  of  article  IX,  ^  I  of  the  state 
contitation,  and  section  2732,  Hill's  Co<k%  cxeniptinpj  from  taxation 
certain  projierty  of  "charitable  institutions,''  it  is  not  nece^.-ary  that 
its  benefits  be  extended  to  needy  persons  generally  withnut  rc^^ard  to 
the  relation  the  recipient  may  bear  to  the  society  or  to  duos  or  fees 
paid;  but  it  i-j  still  "charitable"  though  it  restricts  its  benefactions 
to  its  own  members  and  their  families. 

2.  What  Property  op  Charitable  Inhtitutions  ib  Exempt  prom  Taxa- 

tion— Code,  ^2732,  Subdivision  3. —  Under  subdivis«ion  3  of  section 
2732,  Hiirs  Code,  which  provides  that  "such  real  estate  belonging  to 
charitable  institutions  as  shall  be  actually  occupied  for  the  purposes 
for  which  they  were  incorporated"  shall  be  exeiui)t  from  taxation,  a 
building  owned  by  a  charitable  institution,  only  part  of  which  is 
occupied  for  the  purposes  of  the  institution,  is  not  exempt,  though 
the  revenues  derived  from  the  use  of  the  remainder  of  the  building 
are  devoted  to  the  objects  of  the  institution ;  under  this  section  the 
test  of  the  exemption  is  the  use  of  the  property  itself,  and  not  the 

^Ifany  examples  of  what  have  been  held  to  be  charities  are  cited  and  dls- 
cised  in  the  following  cases  and  the  notes  appended  to  them:  Fire  Insurance 
Patrol  T.  Boyd  ( Pa.),  1  L.  R.  A.  417,  6  Am.  St.  745;  Cottinan  v.  Grace  ( N.  Y.),  3  L.  R.  A. 
147;  BuOard  v.  Chandler  (Mass.),  5  L.  R.  A.  106;  Pennoyer  v.  Wadhams.  20  Or.  274, 11 
L.R,  A.  210;  Qrcarer  v.  WilUama  (111.),  21  L.  R.  A.  451;  Sears  v.  Chapman  (Mass.),  35 
Am,  8t.  bifL  In  the  case  of  PMlodelp^ia  ▼.  Masonic  Home,  160  Pa.  St.  572,  (23  L.  R.  A. 
&<5,  40  Am.  St  736.)  it  was  held  that  a  home  open  only  to  aged  and  indigent 
members  of  the  Masonic  order  is  not  a  "purely  public"  charity  within  the 
meaning  of  those  words  in  a  constitutional  provision  for  exempting  property 
&x>ni  taxation.  For  a  collection  of  cases  deciding  what  are  not  public  charities, 
see  note  to  ^mtton  t.  Phytio-Medieal  InttUute  (Mass.),  5  L.  R.  A.  37.— Reporter. 
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application  of  the  income  derived  from  it.*    In  such  cases  the  i 
sor  should  so  value  the  property  that  the  tax  will  really  be  paid  by 
the  unexempt  part,  though  the  assessment  may  run  against  it  all. 

3.  Estoppel  Against  Taxation. — A  municipality  is  not  estopped  from 
levying  a  tax  on  certain  property  by  the  fact  that  it  had  omitted  to 
such  property  in  previous  years. 


4.  Injunction  Aoainst  Collecting  Taxes. f — An  injunction  -will  not  be 
granted  to  restrain  the  collection  of  a  tax  merely  because  of  an  inac- 
curacy on  the  assessment  roll  in  the  name  of  the  o'wper,  as,  for  ex- 
ample, the  use  of  "Hibernian  Benevolent  Society'*  for  "Portland 
Hibernian  Benevolent  Society" :  Welch  v.  Clatsop  County,  24  Or.  467. 
cited  and  approved. 

Appeal  from  Multnomah:   E.  D.  Shattuck,  Judge. 

The  Portland  Hibernian  Benevolent  Society,  a  cor- 
i)oration  organized  under  the  statute  providing  for  the 
incorporation  of  churches,  religious,  benevolent,  liter- 
ary, and  charitable  institutions,  brought  this  suit  to 
restrain  the  sheriff  of  Multnomah  County  from  enforc- 
ing the  collection  of  taxes  levied  upon  its  property 
for  state  and  county  purposes  for  the  year  eighteen 
hundred  and  ninety-two,  claiming  that  such  property 
is  exempt  from  taxation  under  the  constitution  and 
laws  of  the  state.  From  the  agreed  statement  of  facts 
it  appears  that  plaintiff  was  incorporated  in  eighteen 
hundred  and  seventy -three.  Its  constitution  declares 
that  **The  objects  of  this  society  shall  be  charity  and 
benevolence,  for  the  purpose  of  contributing  a  weekly 
allowance  for  sickness,  and  the  means  of  defraying 
the  expenses  consequent  upon  the  death  of  a  member, 
and  to   contribute  for  the  above-named  purposes  such 

•  With  the  case  of  Book  Agents  of  the  McUiodiU  Ejnscopal  Church  South  t.  Bin^ 
e<m  (Tenn.),  19  L.  R.  A.  289,  is  an  extended  note  coUcctlDg  and  classifying  a  laige 
number  of  authorities  on  the  effect  on  the  right  to  exemption  ftom  taxation  of 
using  the  property  of  a  religious,  charitable,  or  educational  institution  for  secuUi 
business  or  for  revenue.  Bee  also  the  case  of  American  Sunday  School  UnUm  t. 
Taylor  (Pa.),  23  L.  R.  A.  696.— Reporteb. 

fTbe  right  to  an  injunction  to  prevent  coUectlng  illegal  taxes  Is  the  sabjeol 
of  an  extensive  note  to  Odin  v.  Woodruff  (Fla.),  22  L.  B.  A.  699.— Rxpobtbil 
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sums  as  a  majority  of  the  members  may  be  pleased  to 
contribute."  It  is  further  provided  by  its  constitution 
and  bylaws  that  *•  every  Irishman,  or  the  son  of  an 
Irishman,  or  a  son  of  a  member  of  the  society,"  be- 
tween the  ages  of  eighteen  and  forty -five  years,  **of 
good  moral  character,  possessed  of  reputable  means 
of  support,  and  free  from  all  infirmities  that  might 
render  him  burdensome  to  the  society,"  and  a  resident 
of  the  City  of  Portland  for  sixty  days  preceding  his 
application,  may,  upon  first  being  duly  elected,  **  be- 
come a  member  thereof  by  signing  the  constitution 
and  paying  an  initiation  fee  of  five  dollars."  Every 
person  who  has  been  a  member  of  the  society  for  six 
months,  and  whose  name  is  on  the  **list  of  active 
members,'*  is  entitled,  in  case  of  sickness,  **to  receive 
such  sum  as  the  society  may  direct,  not  to  exceed 
seven  dollars  per  week,  for  three  months  in  succes- 
sion," provided  he  furnishes  a  doctor's  certificate  that 
through  sickness  he  is  confined  to  his  bed,  and  that 
he  has  not  been  instrumental  in  causing  his  sickness. 
In  addition  to  this  allowance,  the  society  may  extend 
benevolence  to  sick  members  as  it  may  deem  neces- 
sary, to  be  decided  by  a  two  thirds'  vote  of  the  mem- 
bers present  at  any  regular  meeting.  On  the  death  of 
a  member  in  good  standing  a  sum  of  money  not  less 
than  twenty -five  dollars  nor  more  than  seventy-five  dol- 
lars is  to  be  paid  for  funeral  expenses,  and  his  widow 
or  orphans  receive  twenty-five  dollars,  and,  if  need 
be,  in  three  months  thereafter,  a  like  suna.  Upon  the 
death  of  his  wife,  a  member  is  entitled  to  receive  the 
sum  of  forty  dollars  for  funeral  expenses.  If  there  is 
no  money  in  the  treasury  for  sick  or  funeral  expenses 
when  required,  the  board  of  directors  is  authorized  to 
levy  a  special  tax  on  the  members  for  that  purpose, 
and  no  other.     It  is  provided  that  no  money  shall  be 
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drawn  from  the  treasury  for  any  but  benevolent  pur- 
poses, and  none  of  the  income  or  revenue  of  the  so- 
ciety is  to  be  used  for  any  purpose  other  than  as  set 
out  in  the  constitution,  except  for  the  payment  of 
principal  and  interest  on  its  indebtedness,  and  the 
purchase  and  improvement  of  real  estate.  Provision 
is  also  made  for  the  appointment  of  a  committee  of 
three  members,  whose  duty  it  shall  be,  when  notified 
of  the  illness  of  a  member,  to  visit  him  as  often  as 
convenient,  and  report  from  time  to  time  to  the  board 
of  managers  the  condition  of  the  member,  lest  sick 
dues  might  be  drawn  from  the  treasury  contrary  to 
the  constitution.  The  property  assessed  consists  of 
lot  one,  block  one  hundred  and  seventy-seven,  in  the 
City  of  Portland,  upon  which  is  erected  a  three-story 
brick  building,  the  lower  story  of  which  is  rented  for 
stores,  the  second  story  for  offices,  (except  one  room 
which  is  occupied  by  the  plaintiff.)  and  the  third  story 
for  a  public  hall,  the  revenue  derived  from  such  rental 
being  exclusively  devoted  to  the  objects  and  purposes 
of  the  society.  Upon  these  facts  the  court  below 
found  that  plaintiff  was  a  charitable  institution  within 
the  meaning  of  the  exemption  law,  and  that  the  prop- 
erty in  question  was  actually  occupied  by  the  plaintiff 
for  the  purposes  for  which  it  was  incorporated,  al- 
though the  greater  part  of  the  building  was  leased  to 
sundry  persons  to  be  used  for  purposes  wholly  uncon- 
nected with  the  society,  and  entered  a  decree  enjoin- 
ing the  collection  of  the  tax.  From  this  decree  the 
defendant  appeals.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr, 
John  H.  Hall,  and  a  brief  by  Mr.  Hall  and  Mr.  Wilson  T. 
Hume,  district  attorney,  to  this  effect. 
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Plaintiff  is  not  a  charitable  institution  within  the 
meaning  of  section  1,  article  IX  of  the  constitution  of 
Oregon,  or  of  subdivision  3  of  section  2732  of  Iliirs 
Code.  A  charitable  institution  within  the  meaning  of 
the  law  is  held  to  mean  a  public  charity  —  one  whose 
benefits  are  extended  to  needy  persons  generally  with- 
out regard  to  their  relation  to  the  members  of  the 
society  or  to  the  fees  paid:  2  Am.  and  Eng.  Ency.  of 
Law,  174;  City  of  Bangor  v.  Rising  Virtue  Lodge,  Number  Ten, 
Free  and  Accepted  Masons,  73  Me.  429  (40  Am.  Rep.  369); 
Morning  Star  Lodge  v,  Hayship,  23  Ohio  St  144;  Gorman  v. 
Russell,  14  Cal.  535;  Donohugh's  Appeal,  86  Pa.  St.  306; 
Delaware  County  Institute  of  Science  v.  Delaware  County,  94 
Pa  St,  163;  State  v.  City  of  Indianapolis,  69  Ind.  375  (35 
Am.  Rep.  223);  Babb  v.  Reed,  5  Rawle  (Pa.),  158  (28 
Am.  Dec.  650). 

Plaintiff  admits  in  the  pleadings  that  it  is  the  owner 
of  the  property  assessed;  that  the  assessment  does 
not  exceed  the  value  thereof,  and  that  plaintiff  occu- 
pies but  one  room  in  the  large  three-story  brick  build- 
ing which  constitutes  the  improvements  thereon,  and 
also  admit  by  their  stipulation  that  the  remainder  of 
the  building  is  rented  out  for  stores,  offices,  and  public 
halls;  that  the  proceeds  arising  therefrom  are  turned 
into  its  treasury  and  used  for  the  benefit  of  the  mem- 
bers only.  It  also  appears  from  article  II  of  the  con- 
stitution in  evidence  that  only  **  Irishmen,  or  sons  of 
Irishmen,  of  good  moral  character,  free  from  all  in- 
firmities that  might  render  them  burdensome  to  the 
society,  and  possessed  of  some  known  reputable  means 
of  support,"  are  eligible  to  become  members  and  share 
in  its  benevolence,  and  even  he  must  be  balloted  upon, 
and,  if  elected,  must  pay  an  initiation  fee  of  five  dol- 
lars, and  if   taken  sick  must  wait  six  months  ere  he 
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can  obtain  relief  from  the  society.     This  is  merely  a 
plan  of  \nsu  ranee  or  a  species  of  mutual  benefit  socie- 
ties wherein  the  member,  while  in  good  health  and  pos- 
sessed   of   worldly    goods,    seeks    to    provide    himself 
against  reverses  and  adversities  that  may  befall  him 
in  after  life,  by,  in  common  with  others,  providing  a 
fund,  through  initiation  fees,  dues,  etc.,  upon  which  to 
draw  when  the  chilling  blasts  of  penury,  coupled  with 
disease  and  old  age,  assail  him.     But  this  cannot  in- 
terest those  who  were  so  unfortunate  as  not  to  be  born 
an  *' Irishman,  or  a  son  of  an  Irishman,"  because  they 
are  excluded  from  entering  this  society  of  benevolence 
and  participating  in  its  bounty,    and   might  sit  upon 
the  steps  of  plaintiff's  massive  three-story  brick  build- 
ing ** crying  for  bread'*  and  would  *•  receive  a  stone," 
for  by  the  constitution  of  the  plaintiff  no  charity  could 
be  disbursed  to  them  and  they  would  have  to  seek  alms 
elsewhere.     Plaintiff  does  not  even  represent  one  en- 
tire class  of  persons;  in  the  first  place  they  must  be 
Irishmen  or  sons  of  Irishmen,  and  even  were  a  person 
fortunate  enough  to  be  in  one  of  these  categories,  he 
must  still  be  able-bodied  and  able  to  earn  his  living, 
and  also  must  be  a  capitalist  to  some  extent  and  sat- 
isfy the  plaintiff  that  he  is  not  likely  to  be  in  need  of 
charity.     And    though    he  possess   all  these,   he  must 
still  run  the  gauntlet  of  being  rejected  if  five  mem- 
bers of  plaintiff's  society  should  blackball  him.     So  it 
appears  that    not    only   are  the  poor  and  needy,   the 
lame,   the  halt,   the  sick,  and  the  blind  excluded,   but 
also   the    unjpopular    among    their    brethren    are    also 
forbidden  to  enter  and  enjoy  the  benevolence  of  plain- 
tiff.    This  is  not  charity  within   the  meaning  of  our 
constitution.     This  does  not  relieve  the  public  of  the 
burden  of  caring  for  the  needy  poor,  which  is  the  con- 
sideration upon  which  charitable  societies  are  exempted 
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from  taxation;  that  the  state  is  relieved  from  the  bur- 
den and  expense  of  caring  for  the  needy  poor  within 
her  borders  by  virtue  of  these  benevolent  societies  tak- 
ing them  in  hand  and  supplying  their  wants  and  ne- 
cessities. But  in  order  that  a  society  may  be  deemed 
charitable  it  must  be  a  public  charity;  that  is,  must 
extend  charity  to  all  upon  the  same  conditions,  or  all 
of  a  certain  class,  as  all  of  the  needy  poor  of  a  city 
or  town  or  county,  or  to  all  of  a  sex  or  color,  etc. 
These  are  the  only  kinds  of  classes  that  are  recog- 
nized by  the  courts.  The  Odd  Fellows,  Masons, 
Knights  of  Pythias,  and  many  other  secret  organiza- 
tions are  charitable  to  their  members,  but  this  is  not  a 
charity  within  the  meaning  of  the  word  as  used  in  the 
constitution.  Their  doors  are  closed  against  all  the 
world  except  their  own  members,  whom  they  choose 
by  b^lot,  and  no  good  reason  can  be  given  why  they 
should  be  exempted  from  bearing  their  proportion  of 
the  public  burden,  instead  of  compelling  their  fellow 
man  to  assume  a  heavier  burden  and  higher  tax  than 
he  would  have  to  bear  were  they  not  exempted. 

We  also  contend  that  where  a  portion  of  a  build- 
ing is  used  for  commercial  purposes,  that  is,  rented  or 
leased  to  other  parties  for  gain,  although  the  entire 
proceeds  may  be  used  for  the  purposes  for  which  the 
society  was  organized,  it  cannot  be  exempted  from 
taxation  as  property  devoted  to  a  charitable  use :  Trus- 
tees of  Methodist  Episcopal  Church  v.  Ellis,  38  Ind.  3;  Orr  v. 
Baker,  4  Ind.  86;  American  Sunday  School  Union  v.  Taylor, 
161  Penn.  307  (23  L.  R  A.  695);  Pierce  v.  Cambridge, 
2  Gush.  (Mass.),  611;  Proprietors  of  the  South  Congregational 
Meeting-house  in  Lowell  v.  City  of  Lowell  1  Mete.  538;  Old 
South  Society  v.  Boston,  127  Mass.  378;  County  Commission- 
ers of  Frederick  County  v.  Sisters  of  Charity  of  St.  Joseph, 
48  Md.  34;  The  Anecil  Tax  Court  of  Baltimore  City  v.  The 
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Grand  Lodge  of  Ancient  Free  and  Accepted  Masons  of  Mary- 
land, 50  Md.  421;  The  Appeal  Tax  Court  of  Baltimore  City  v. 
St.  Peter's  Academy,  50  Md.  321;  Wyman  v.  City  of  St. 
Louis,  17  Mo.  335;  Young  Men's  Christian  Association  of  New 
York  V.  Mayor  of  New  York,  113  N.  Y.  187;  The  Connecticut 
Spiritualist  Camp-meeting  Association  v.  The  Town  of  East 
Lyme,  54  Conn.  152;  Cincinnati  College  v.  State,  19  Ohio, 
113. 

If  your  honorable  court  should  determine  that 
plaintiff's  corporation  is  a  charitable  institution  within 
the  meaning  of  the  law,  we  still  most  earnestly  con- 
tend that  it  is  not  exempted  from  taxation  by  the 
laws  of  the  state.  The  history  of  the  exemption  law 
(section  2732,  Hill's  Code,)  under  which  plaintiff 
claims,  is,  that  it  was  passed  in  exactly  the  same 
form  as  it  now  stands  in  eighteen  hundred  and  fifty- 
four  by  the  territorial  legislature,  (see  section  4,  title 
I,  chapter  I,  page  431,  Statutes  of  Oregon  of  1855,) 
which  legislature  was  working  under  the  organic 
laws  of  Oregon  of  eighteen  hundred  and  forty- five, 
which  placed  no  limitations  upon  the  legislature  in  ex- 
empting property  from  taxation.  Said  section  reads 
as  follows:  ** Section  4.  The  following  property  shall 
be  exempt  from  taxation  *  *  *  The  personal 
property  of  all  literary,  benevolent,  charitable,  and 
scientific  institutions,  incorporated  within  this  terri- 
tory, and  such  real  estate  belonging  to  such  institu- 
tions as  shall  be  actually  occupied  for  the  purposes  for 
which  they  were  incorporated."  In  eighteen  hundred 
and  fifty-nine  the  present  constitution  of  the  state 
was  adopted  by  the  people  of  the  state,  which  con- 
tains the  following  clause  relating  to  the  power  of  the 
legislature  in  the  exemption  of  property  from  taxa- 
tion: **  Section  1,  article  IX.  The  legislative  assembly 
shall  provide  by  law  for  such  uniform  and  equal  rate 
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of  assessment  and  taxation  as  shall  secure  a  just  valu 
ation  for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only  for  municipal,  educational, 
literary,  scientific,  religious,  or  charitable  purposes  as 
may  be  specially  exempted  by  law."  In  the  compila- 
tion of  the  laws  of  Oregon  in  eighteen  hundred  and 
sixty-four,  Hon.  M.  P.  Deady  copied  the  act  of  eigh- 
teen hundred  and  fifty-four,  above  quoted,  verbatim,  with 
the  exception  that  without  apparent  authority  he  elim- 
inated the  word  '* territory"  and  substituted  the  word 
**state"  therefor.  See  section  4,  title  I,  chapter  LIII, 
General  Laws  of  Oregon,  1845-18C4.  The  same  act 
was  again  copied  into  the  statutes  of  eighteen  hun- 
dred and  seventy-two.  and  again  in  Hill's  Code  in 
eighteen  hundred  and  eighty- seven. 

Our  contention  is:  that  the  terms  of  the  section  of 
the  constitution  above  cited  require  that  in  order  that 
a  charitable  or  religious  society  may  be  exempted  from 
taxation  in  this  state  it  must  apply  to  the  sovereign, 
or  taxing  power,  z*.  e,  the  legislature,  and  obtain  the 
passage  of  a  special  act  exempting  it  alone  from  tax- 
ation. This  was  the  evident  intention  of  the  framers 
of  the  constitution,  and  was  inserted  to  correct  a  then 
existing  evil.  The  legislative  assembly  of  eighteen 
hundred  and  fifty-four  had  already  passed  a  general 
act  exempting  such  institutions  from  taxation,  which 
is  the  same  law  that  is  in  force  now,  never  having 
been  re^nacted  or  amended  in  any  way,  and  it  was  to 
remedy  this  that  the  above  clause  of  the  constitution 
was  framed.  If  the  framers  of  the  constitution  had  in- 
tended that  the  therein  enumerated  institutions  should 
be  exempted  by  a  general  law  such  as  was  then  in 
force,  then  the  word  ** specially''  has  no  oflice  or  mean- 
ing in  the  clause,  for,  as  the  court  will  observe,  if  the 
word  "specially"  is  eliminated  therefrom,  then  the  con- 
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struction  which  counsel  for  respondent  claims  should 
be  put  upon  this  section  would  be  the  only  logical  one; 
but  in  construing  statutes,  and  particularly  a  constitu- 
tion, every  word  should  be  given  an  office  and  a  mean- 
ing. They  are  not  presumed  to  have  been  inserted 
for  mere  euphony,  and  must  be  presumed  to  have 
been  employed  in  their  natural  and  ordinary  meaning: 
Cooley*s  Constitutional  Limitations  (4th  ed.),  71-72; 
District  Township  of  the  City  ef  Dubuque  v.  City  of  Dubuque, 
7  Iowa,  275. 

As  before  stated,  the  present  law,  unchanged,  was 
in  force  at  the  time  of  the  meeting  of  the  constitu- 
tional convention  and  had  been  tried  for  three  years, 
and  the  fr^-mers  thereof,  perceiving  the  evil  and  abuse 
that  was  sure  to  grow  out  of  the  then  existing  sys- 
tem, wisely  set  about  to  remedy  the  evil  by  requiring 
the  societies,  benevolent  or  otherwise,  to  apply  to  the 
legislative  assembly  for  their  exemption.  Under  our 
statute  there  is  no  person  to  whom  the  people  have 
delegated  the  right  or  authority  to  say  what  is  or 
what  is  not  a  charitable  society.  The  assessor  may 
assume  it,  but  he  does  so  without  authority  of  law.  It 
seems  very  clear  to  us  that  the  evil  was  plain,  and  the 
remedy  provided  by  the  constitution  was  the  proper 
one,  and  time  has  amply  justified  the  fears  of  the  con- 
stitutional framers,  for  in  Multnomah  County  alone 
there  is  exempted  each  year  by  the  assessor  over  two 
million  dollars'  worth  of  property  belonging  to  these 
various  churches  and  societies,  which  entirely  escape 
the  burden  of  taxation.  There  cannot  be  any  question 
that  these  churches  and  other  societies  cannot  claim 
as  exempt  property  which  they  rent  out  for  stores  and 
other  purposes,  as  in  the  case  here,  at  bar,  although 
they  may  use  the  proceeds  to  advance  the  purposes  of 
the  society.     Subdivision  4  of  section  27^2,  Hill's  Code, 
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expressly  provides  that  the  property  of  churches  so 
used  shall  be  taxed.  Then  by  what  process  of  reason- 
ing can  plaintiff  contend  that  an  exclusive  and  limited 
mutual  benefit  society  can  construct  great  brick  build- 
ings in  the  business  centers  of  the  City  of  Portland, 
rent  the  same  for  stores,  saloons,  eta,  and  then  refuse 
to  pay  their  portion  of  the  public  burden?  The 
churches,  to  whom  this  is  denied,  do  have  the  merit  of 
offering  salvation  to  every  penitent  sinner  and  ask  all 
to  come  and  enjoy  the  benefit  of  religious  services, 
'^thout  regard  to  "race,  color,  or  previous  condition 
of  servitude.'* 

It  is  contended  that  plaintiff  corporation  is  not 
properly  assessed  upon  the  tax  roll  for  the  reason 
that  a  part  of  its  corporate  title  has  been  omitted;  that 
is,  the  word  ** Portland"  is  omitted  from  the  corporate 
name  on  said  roll,  and  therefore  the  assessment  is  void 
for  the  reason  that  the  property  is  not  assessed  to 
the  "owner  thereof."  An  error  in  listing  the  tax 
does  not  destroy  the  lien  nor  relieve  the  owner  from 
paying  them.  Persons  who  own  land  are  chargeable 
with  knowledge  that  it  is  liable  to  taxation,  and  if 
they  neglect  to  pay  what  they  know  it  is  their  duty 
to  pay,  they  cannot  escape  liability  on  the  ground  of 
some  error  or  inaccuracy  in  naming  the  owner:  Eads 
V.  Setherford,  114  Ind.  273  (5  Am.  St.  Rep.  611);  Noble  v. 
City  of  Indianapolis,  16  Ind.  506. 

There  is  a  distinction  between  the  cases  of  where 
a  tax  collector  is  attempting  to  sell  and  convey  the 
title  of  property  in  case  of  an  assessment  under  the 
wrong  name  and  a  case  where  a  party  comes  in  and 
asks  to  be  relieved  from  paying  any  tax  upon  his 
property  for  the  reason  of  some  informality  in  the 
manner  of  assessment;  while  in  the  former  case  it  is 
presumed  that  had  the  property  been  assessed  to  him 
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in  his  proper  name  he  would  have  paid  the  taxes, 
and   consequently  it  would   be    unjust   either    to   add  ! 

additional  costs  to  the  tax  or  to  deprive  him  of  his  { 

property  for  the  nonpayment  of  it;  but  in  the  latter 
case  he  comes  into  court  admitting  that  he  owns  the 
identical  property  assessed  and  knowing  it  to  be  sub- 
ject to  taxation,  and  that  properly  and  equitably  it 
should  bear  its  just  proportion  of  the  public  burden, 
and  asks  the  court  not  only  to  relieve  him  of  the  ad- 
ditional costs  and  expenses,  but  also  to  relieve  him  of 
the  entire  tax  which  is  justly  due  and  owing  to  the  i 

government     Our  contention  is  that  plaintiff  must  be-  | 

fore  it  can  maintain  this  suit,  pay  or  offer  to  pay  the 
tax  that  it  concedes  is  justly  due,  regardless  of  any 
mere  informality  in  the  assessment  for  ''he  who  seeks 
equity  must  first  do  equity."  Plaintiff  concedes  that 
it  is  the  owner  of  lot  one  in  block  one  hundred  and 
seventy- seven,  in  the  City  of  Portland,  Multnomah 
County,  Oregon;  that  the  tax  thereon  has  not  been 
paid,  and  unless  they  are  exempted  from  taxation  by 
virtue  of  being  a  benevolent  society,  before  they  can 
enjoin  the  collection  of  this  tax,  they  must  pay  or 
offer  to  pay  the  amount  of  taxes  which  was  assessed 
against  said  property:  Dundee  Trust  Investment  Company  v. 
Parrish,  24  Fed.  197;  Welch  v.  Clatsop  County,  24  Or.  457 
(33  Pac.  934);  National  Bank  v.  Kimhall,  103  U.  S.  733; 
Albuquerque  Bank  v.  Per  sea,  147  U.  S.  87;  Hunburg  v.  Palmer, 
7  Sawy.  355. 

For  respondents  there  was  a  brief  by  Messrs.  Gf^rtrin^ 
Silvestone,  Murphy  and  Brodie,  and  an  oral  argument  by 
Mr.  Mm  M,  Gearin,  to  this  effect. 

The  plaintiff  is  clearly  a  charitable  institution  and 
as  such  exempt  from  taxation  under  article  IX,  section 
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1  of  the  state  constitution,  as  carried  out  by  section 
2732  of  the  Code.  A  charity  has  been  often  defined, 
and,  for  illustration,  we  append  a  few  definitions:  **A 
charity  is  a  gift  to  a  general  public  use,  which  ex- 
tends to  the  rich  as  well  as  to  the  poor.  ♦  ♦  ♦  All 
property  held  for  public  purposes  is  held  as  a  char- 
itable use  in  the  legal  sense  of  the  term  charity": 
Perin  v.  Carey,  65  U.  S.  (24  How.),  465.  Again,  the  su- 
preme court  of  Massachusetts,  in  Jackson  v.  Phillips,  14 
Allen,  556,  says:  "A  charity,  in  the  legal  sense,  may 
be  more  fully  defined  as  a  gift  to  be  applied  consist- 
ently with  existing  laws  for  the  benefit  of  an  indefi- 
nite number  of  persons,  either  by  bringing  their 
minds  or  hearts  under  the  influence  of  education  or 
religion,  by  relieving  their  bodies  from  disease,  suffer- 
ing, or  constraint,  by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintaining  public 
buildings  or  works  or  otherwise  lessening  the  burdens 
of  government.  It  is  immaterial  whether  the  purpose 
is  called  charitable  in  the  gift  itself,  if  it  is  so  de- 
scribed as  to  show  that  it  is  charitable  in  its  nature.*' 
Viewed  in  the  light  of  these  definitions,  the  articles  of 
incorporation  of  plaintiff  clearly  describe  a  charitable 
association.  The  second  section  of  the  articles  of  in- 
corporation reads:  **The  objects  of  this  society  shall 
be  the  exercise  of  benevolence  and  charity,  namely, 
to  relieve  the  distressed,  support  the  afflicted,  attend 
^pon  the  sick,  bury  the  dead,  and  create  a  fund  out 
of  and  with  which  such  kindly  and  humane  service  may 
be  performed."  The  bylaws,  too,  show  that  plaintiff 
is  carrying  out  these  objects,  and  in  order  the  more 
effectively  to  accomplish  this  the  building  in  question 
was  erected  by  it.  It  is  no  answer  to  this  to  say  that 
the  beneficiaries  of    the    charity   at  present  must   be 
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members  of  the  society  or  their  widows.  No  charity 
can  be  universal  and  be  effective.  To  be  practical  in 
its  workings  and  benefits  its  scope  must  be  limited  to 
the  field  capable  of  being  covered  with  the  funds  at 
its  command.  And  so  this  plaintiff  for  the  present  re- 
stricts its  benefits  to  its  members  and  their  immediate 
dependents  — its  available  funds  not  permitting  it  to 
practically  extend  its  charity  further.  But  its  consti- 
tution does  not  restrict  it  to  this.  It  may  broaden  its 
field  of  charitable  endeavor  as  its  means  increase,  and 
to  enable  it  so  to  do  and  thereby  become  a  general 
and  public  benefit,  it  asks  to  be  relieved  from  the  bur- 
den of  taxation.  It  makes  nothing  itself,  nor  do  its 
members  —  **it  is  free  from  the  stain  or  taint  of  every 
consideration  that  is  personal,  private,  or  selfish." 

The  only  question  that  is  worthy  of  any  considera- 
tion is  whether  the  land  is  actually  occupied  for  the 
purposes  for  which  the  society  was  incorporated.  In 
determining  this  question  an  examination  of  para- 
graph 4  of  section  2732,  Hill's  Code,  becomes  perti- 
nent. The  exception  in  paragraph  4,  •*but  any  part 
of  any  building,  being  a  house  of  public  worship, 
which  shall  be  kept  or  used  as  a  store  or  shop,  or 
for  any  other  purpose,  except  for  public  worship  or 
for  schools,  shall  be  taxed,"  eta,  indicates  by  implica- 
tion at  least,  and  certainly  clearly  enough,  that  such 
exception  was  not  contemplated  to  apply  to  the  prop- 
erty described  in.  paragraph  3;  if  the  legislature  in- 
tended to  say  that  any  property  which  was  owned  by 
a  charitable  institution  which  was  occupied  as  a  store 
or  shop,  but  the  income  from  which  went  into  the 
fund  to  be  used  for  charitable  purposes,  should  not 
be  exempt  from  taxation,  they  would  have  said  sa 
Their  failure  to  say  so  in  paragraph  3,  and  so  pro- 
nouncedly expressing  it  in   paragraph   4   immediately 


Oct  1895.]    Benevolent  Society  v.  Kelly.  187 

following,  indicates  that  the  exception** was  only  to 
apply  to  paragraph  4,  and  was  not  intended  to  be 
considered  with  reference  to  paragraph  3.  The  phrase 
**actually  occupied"  mnst  be  construed  in  a  reasonable 
light;  the  actual  occupancy  for  a  charitable  purpose 
might  reasonably  be  a  constructive  occupancy  by  a 
tenant,  the  rent  derived  from  which  occupancy  went 
to  carry  on  the  business  of  the  society  and  accom- 
plish the  charity  intended  by  it.  The  refinement  of 
reasoning  which  distinguishes  between  the  actual  oc- 
cupation by  the  society  itself,  and  the  use  of  the  pro- 
ceeds, where  the  occupation  is  constructive,  should  not 
have  any  weight  in  a  court  of  equity,  when  the  de- 
mand made  by  the  society  is  not  for  its  own  advan- 
tage, but  for  the  benefit  of  its  beneficiaries. 

Even  if  there  could  be  any  question  as  to  whether 
plaintiff  is  a  charitable  institution,  or  whether  it  was 
in  the  actual  occupation  of  this  property,  the  state  is 
now  estopped  from  raising  them,  for  during  a  long 
series  of  years  the  county  assessors  have  uniformly 
omitted  to  assess  this  property.  This  is  a  contempo- 
raneous construction  of  the  statute  that  ought  to  have 
great  weight,  and,  if  continued  for  a  long  time,  will 
have  the  effect  of  positive  law:  Westbrook  v.  Miller,  56 
Mich.  151;  Seardan  v.  Childs,  33  Wis.  666;  United  States  v. 
Urdon  Pacific  Railroad  Company,  37  Fed.  555. 

The  assessment  is  void  for  the  mistake  in  the  name 
of  the  owner  on  the  assessment  roll..  The  corporate 
name  of  the  plaintiff  is  **  Portland  Hibernian  Benevo- 
lent Society,"  while  the  assessment  is  against  ** Hiber- 
nian Benevolent  Society."  Section  2770,  Hiirs  Code, 
requires  the  assessor  to  set  down  in  separate  columns 
*  *  *  the  names  of  all  the  taxable  persons  in  his 
county.  Under  the  application  of  this  very  section  by 
our  home  courts  the  assessment  is  void:  Marx  v.  Han^ 
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thoTii,  30  Fed.  «84;  S.  C.  148  U.  S.  172;  Dowell  v.  City  of 
Portland,  13  Or.  248.     See  also  State  v.  Stoss,  87  Ala  119 
(6  So.  309);   People  v.  WJiipple,  47  CaL  592;   Hawthorne  v. 
East  Portland,  13  Or.  271;  Dunn  v.  Winston,  31  Miss.  135; 
Abbott  V.  Mindehbaum,  42  Me.   162;   Hume  v.    Wainscott,  46 
Mo.  145;  People  v.  Castro,  39  Cal.  6-^  Hvaniclman  v.  Steiner, 
38  Cal.  175;  Briddleman  v.  ^roofc,  28  Cal.  7:?;  Kelsy  v.  ilJ- 
6o«,  13  Cal.  609;  Yanda  v.  W^a/^w,  9  Texas,  408;  Hamilton 
V.  Fond  du  Lac,  25  Wis.  486;  Mayer  v.  Trufc^e,  22  Atl.  424; 
Cooley  on  Taxation,  277,  278  (90  Cal.  444).     Applying 
the  law  announced  in  the  foregoing  decisions  to  the 
present  case,  one  cannot  escape  the   conclusion   that 
liere  there  has  been  no  assessment.     Under  the  head- 
ing of  *'Name  of  taxpayer,"  we  find  the  name  of  *•  Hi- 
bernian Bonev.  Society,"  and  nothing  else.     This  is  not 
the  name  of  plaintiff.     Granting  to  the  word  **Benev." 
all  that  can  be  claimed  for  it  —  that  it  must  be  read 
** Benevolent,"  we  have  then,  as  the  name  of  taxpayer, 
** Hibernian    Benevolent  Society."     This  does  not  de- 
scribo    plaintiff,    whose    corporate  name  is    **  Portland 
Hibernian    Benevolent    Society."     A    corporation   can 
have    but  one  name.     It  acts  by  its  corporate   name 
alone.     Not  only  is  this  name  **  Hibernian  Benevolent 
Society "  not  the  name  of  plaintiff,  but  it  is  misleading. 
No  one  would  ever  find  it  looking  through  the  indices 
for    the    ** Portland    Hibernian    Benevolent    Society.'* 
The  name  •* Portland"  is  an  essential  part  of  plain- 
tiff's   corporate    name.     It  identifies  it,   as  the  names 
-Ncrthern,"   ** Southern,"   ** Union,"    ** Canadian,"  etc., 
designate    the    different    Pacific    railroads    by    these 
names.     It  would  not  be  claimed  that  an  assessments 
of   property    to    the    ** Pacific    Railway"    would   be      i^ 
good  assessment   of   the    property  of   the    •*  Southern 
Pacific   Railway."     There    may  be    many    "HiberaifiLn 
Benevolent"  societies  as  there  are  many  Pacific  r&U. 
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ways,   and    an    assessment   to  be  valid    must    specify 
which  particular  one  is  intended. 

Opinion  by  Mr.  Chief  Justice  Bean. 

Article  IX,  section  1  of  the  state  constitution  directs 
that  **The  legislative  assembly  shall  provide  by   law 
for  uniform  and  equal  rate  of  assessment  and  taxation; 
and  shall  prescribe  such  regulations  as  shall  ^.(>cure  a 
just  valuation  for  taxation  of   all  property,   both   real 
and  personal,  excepting  such  only  for  municipal,  edu- 
cational, literary,  scientific,  religious,  or  charitublo  pur- 
poses as  may  be  specially  exempted  by  law."     Under 
this  provision  no  property  can  be  relieved  from  taxa- 
tion except  such   as  may  be  in  use  for  some  of  the 
purposes  enumerated  therein,  and  then  only  to  the  ex- 
tent specially  permitted  by  legislative  enactment     The 
constitution  itself  does  not  exempt  any  property  from 
taxation,    and   it    authorizes    the    legislature  to  do  so 
**only  for    municipal,    educational,    literary,    scientific, 
religious,    or    charitable    purposes."    It  follows,    then, 
that  before  property  can  be  exempted  from   taxation 
it  must  not  only  be  used  for  some  of    the  purposes 
specified  in  the  constitution,   but  the  exemption  must 
be  specially  authorized  by  law.    Now,  the  statute  which 
undertakes  to  exempt  property  from  taxation,  and  by 
which  the   questions    presented  in  this  case  must  be 
solved,   was   passed    by  the    territorial    legislature    in 
eighteen  hundred  and  fifty-four,  and,  so  far  as  not  in- 
consistent with  the  constitution,  was  continued  in  force 
by  section  7,   article  XVIII  of  that  instrument,  and  is 
now  section  2732  of   HilFs  Code.     By  subdivision  3  of 
this  section   it  is  provided  that   **The  personal  prop- 
erty of  all  literary,  benevolent,  charitable,  and  scien- 
tific institutions,   incorporated  within    this    state,    and 
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such  real  estate  belonging  to  such  institutions  as  shall 
be  actually  occupied  for  the  purposes  for  which  they 
were  incorporated,"  shall  be  exempt  from  taxation. 
Under  these  constitutional  and  statutory  provisions  it 
is  manifest  that  real  property,  to  be  exempt  from  taxa- 
tion, must  belong  to  some  incorporated  literary,  benev- 
olent, charitable,  or  scientific  institution,  and  must  be 
actually  occupied  for  literary,  benevolent,  charitable, 
or  scientific  purposes. 

1.     The  contention  for    the  defendant   is   that  the 
real  property  upon  which  the  tax  in  question  was  laid 
is  not  exempt  from  taxation  for  the  reason,  first,  that 
plaintiff  is  not  a  charitable  institution  within  the  mean- 
ing of  the  law,  because  its  benefits  are  confined  to  its 
own  members  and  their  families;  and,  second,  that  the 
property  assessed  is  not  actually  occupied  for  the  pur- 
poses  for  which   it  was   incorporated.     Upon  the  first 
point  the  argument  of  his  counsel  is  that  a  charitable 
institution,  within   the  meaning  of  the  exemption  law, 
is  one  whose  benefits  are  extended  to  the  public  gen- 
erally, or  some  indefinite  portion  thereof,  without  re- 
gard  to   the   relation   the   recipient   may  bear   to  the 
members  of  the  particular  organization  or  society,  or 
to  the  fees  or  dues  paid.    But  the  principal  authorities 
relied  upon  by  him   in   support  of  this  position  were 
determinations  of  controversies  arising  under  constitu- 
tional or  legislative  enactments  exempting  from  taxa- 
tion   property    belonging    to    institutions    devoted     to 
** purely  public  charity,"  which  it  is  held  does  not  in- 
clude charitable  institutions  whose  benevolence  is  con- 
fined to   their  own  members  or  persons  having  some 
particular  relationship  to  such  members:  Philadelphia  v. 
Masonic  Home  of  Pennsylvania,  160  Pa.  St.  572  (23  L.  R.  A. 
545,   28  Atl.   954,  40  Am.  St  Rep.  736);   Swifl;*s  Exeeu- 
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tors  V.  Beneficial  Society  of  Boston,  73  Pa.  St  362;  Delaware 
County  Institute  of  Science  v.  Delaware  County,  94  Pa.  St. 
163;  DonohugKs  Appeal,  86  Pa.  St  306;  Mitchell  v.  Treas- 
urer of  Franklin  County,  25  Ohio  St  144;  Babh  v.  Reed, 
5  Rawle,  150;  Burd  Orphan  Asylum  v.  School  District  of 
U\per  Darby,  90  Pa.  St  21;  County  of  Hennepin  v.  Broth- 
erhood of  Gethsemane,  27  Minn.  460  (38  Am.  Rep.  298, 
8  N.  W.  595).  But  under  constitutional  or  legisla- 
tive provisions,  which,  like  ours,  provide'  for  the  ex- 
emption of  certain  property  belonging  to  **  charitable 
institutions,"  and  used  for  charitable  purposes,  it  is 
believed  that  such  an  institution  is  entitled  to  the 
benefit  of  the  exemption,  although  its  benefactions 
are  confined  to  its  own  members  or  their  families. 
Thus,  in  City  of  Indianapolis  v.  Grand  Master,  25  Ind.  518, 
it  is  held  that  an  institution  which  extends  charity  to 
its  own  members  only  is  a  charitable  institution  within 
the  meaning  of  the  law  exempting  such  institutions 
from  taxation,  the  court  saying:  **The  third  paragrai)h 
of  the  answer  presents  the  question  whether  that  is  a 
charitable  institution,  in  the  sense  of  the  statute,  which 
confines  its  benefactions  to  those  who  have  become 
members  of  the  order,  having  paid  the  fees  commonly 
required  for  that  purpose?  We  think  that  this  ques 
tion  must  be  answered  in  the  affirmative.  It  is  not 
essential  to  charity  that  it  shall  be  universal.  That 
an  institution  limits  the  dispensation  of  its  blessings 
to  one  sex,  or  to  the  inhabitants  of  a  particular  city 
or  district,  or  to  the  membership  of  a  particular  re- 
I  ligious  or  secular  organization,  does  not,  we  think, 
I  deprive  it  either  in  legal  or  popular  Apprehension  of 
the  character  of  a  charitable  institution.  If  that  only 
be  charity  which  relieves  human  want,  without  dis- 
criminating among  those  who  need  relief,  then,  in- 
i        deed,  it  is  a  rarer  virtue  than  has  been  supposed.    And 
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if  one  organization  may  confine  itself  to  a  sez,  qt 
church,  or  city,  why  not  to  a  given  fraternity?  So 
narrow  a  definition  of  charity  as  the  third  paragraph 
presupposes  is  not,  that  we  are  aware  of,  ever  at- 
tached to  it,  and  we  are  not  at  liberty  to  circumscribe 
the  effect  of  the  statute,  and  defeat  its  intention,  b/ 
affixing  to  its  terms  an  unusually  limited  meaning."  6# 
also  in  City  of  Petersburg  v.  Petersburg  Benevolent  Xcchams' 
Association,  78  Va  431,  it  was  held  that  an  association 
which  applies  its  revenues  to  the  payment  of  current 
expenses,  and  to  the  relief  of  its  indigent  members 
and  the  families  of  such  as  have  died  in  need,  was  a 
charitable  institution.  **  These  are  charitable  pur- 
poses," says  the  court,  **and  the  relief  afforded  is 
none  the  less  charity  because  confined  to  members  of 
the  association  and  families  of  deceased  members.  It 
is  not  essential  to  charity  that  it  shall  be  universal" 
And,  again,  in  Book  Agents  of  the  Metliodist  Episcopal  Church 
South  V.  Hinton,  92  Tenn.  188,  (19  L.  R.  A.  289,  21  S.  W. 
o21,)  it  was  held  that  a  corporation  created  as  an  arm 
or  agency  of  the  Methodist  Church  and  charged  with 
the  duty  of  manufacturing  and  distributing  books, 
periodicals,  etc.,  in  the  interest  and  under  the  auspices 
of  the  church,  and  thereby  raising  a  fund  with  which 
to  support  its  worn-out  preachers  and  their  families, 
is  a  religious  and  charitable  institution  within  the 
meaning  of  the  provision  of  the  constitution  exempt- 
ing such  institutions  from  taxation.  From  an  exam- 
ination of  this  question,  and  all  the  authorites  within 
our  reach  bearing  upon  it,  we  take  the  result  to  be 
that  an  institution  organized  for  benevolent  and  char- 
itable purposes,  free  from  any  element  of  private  or 
corporate  gain,  and  which  devotes  its  entire  revenue 
to  the  payment  of  current  expenses  and  the  relief  of 
the  poor  and  needy,   is  a  charitable  institution  within 
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the  meaning  of  the  law,  although  it  may  confine  its 
benefits  primarily  to  its  own  members  and  their  fam- 
ilies. 

2.  But  whether  the  plaintiff  is  such  an  institution 
or  not,  we  are  clear  the  property  in  question  is  not  ex- 
empt from  taxation,  for  the  reason  that  it  is  not  actu- 
ally occupied  for  charitable  purposes.  Subdivision  3 
of  section  2732,  HilVs  Code,  under  which  the  exemp- 
tion is  claimed,  exempts  only  such  real  property  be- 
longing to  incorporated  literary,  benevolent,  charitable, 
or  scientific  institutions  as  shall  be  actually  occupied 
for  the  purposes  for  which  they  were  incorporated. 
It  does  not  exempt  from  taxation  the  enumerated  insti- 
tutions as  such,  or  real  estate  simply  because  it  be- 
longs to  such  institutions,  or  even  because  it  is  used 
for  literary,  scientific,  charitable,  or  benevolent  pur- 
poses, but  it  expressly  confines  the  right  of  exemption 
to  such  real  estate  only  belonging  to  them  as  shall 
be  actually  occupied  in  a  particular  manner  and  for  a 
specified  purpose,  and  this  right,  therefore,  clearly 
cannot  be  extended  to  property  occupied  and  used  for 
other  and  different  purposes,  although  the  revenue 
derived  from  its  use  is  devoted  exclusively  to  the  ob- 
jects for  which  the  institution  was  established.  It  is 
the  actual  occupancy  of  the  property  which  determines 
its  right  to  exemption,  and  not  the  use  made  of  its 
proceeds.  The  plain  and  obvious  meaning  of  the  stat- 
ute is  that  only  the  real  estate  actually  occupied  and 
in  use  by  these  different  institutions  for  the  purposes 
for  which  they  were  organized,  shall  be  exempt  from 
taxation.  While  so  occupied  and  used,  it  does  not 
come  in  competition  with  the  property  of  other  own- 
ers, and  the  purpose  for  which  it  is  used  was  sup- 
posed by  the  legislature   to  be  a  sufficient  benefit  to 
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the   public  to  justify  its  exemption  from  the  burdens 
of  taxation  imposed  upon  other  property.     But  when 
such  property  is  used  for  the  purpose  of  accumulating 
money,  the  law  imposes  upon  it  the  same  burden  of 
taxation   as  it   imposes  upon  other  property  similarly 
situated.     The  statute  does  not  undertake  to  discrimi- 
nate between  the  uses  which  different  societies  or  in- 
dividuals will  make  of  the  proceeds  of  their  business, 
and  determine  for  that  reason  that  one  shall  be  taxed 
and  the  other  not.     It  deals  with  the  property  as  it 
finds  it,  and  not  with  what  may  be  done  with  its  pro- 
ceeds in  the  future.     Upon  this  question   the  authori- 
ties are  practically  unanimous  under  similar  statutory 
provisions:  City  of  Indianapolis   v.  Grand    Master,  25  Ind. 
518;  Presbyterian  Theological  Seminary  v.  People,  101  111.  578; 
Washburn  College  v.  Commissioners  of  Shawnee  County,  8  Kan. 
344;  Detroit  Young  Men's  Society  v.  Mayor  of  Detroit,  3  Mich. 
172;    Cincinnati    College  v.    State,  19    Ohio,    110;    Cleveland 
Library  Association  v.  Pelton,  36  Ohio  St.  253;   First  Metho- 
dist Episcopal  Church  v.  City  of  Chicago,  26  111.  482;  City  of 
New   Orleans  v.  St.  Patrick's  Hall  Association,  28  La.  Ann. 
512;  City  of  New  Orleans  v.  St.  Anna's  Asylum,  31  La.  Ann. 
293;  Mayor  of  Baltimore  v.  Grand  Lodge,  60  Md.  280;  County 
Commissioners  of  Frederick  County  v.  Sisters  of  Charity  of  St. 
Joseph,  48  Md.  34;   Appeal   Tax  Court   v.  Grand  Lodge,    50 
Md.    429;   Redemptorists  v.  County   Commissioners  of  Howard 
County,  50  Md.  449;  Salem   Lyceum  v.  City  of  Salem,    154 
Mass.  15    (27  N.  E.  672);  Chapel  of  the  Good  Shepherd  v- 
Boston,  120  Mass.   212;  Mulroy  v.   Churchman,  52  Iowa,  238 
(3  N.  W.  72);  Orr  v.    Baker,  4  Ind.   86;    Trustees  of  Phil- 
lips' Exeter  Academy  v.  Exeter,  58  N.  H.  306  (42  Am.  Rep. 
589);  Morris  v.  Lone  Star  Chapter,  68  Texas,  698  (5  S.  W. 
519);  Proprietors  of  the  South  Congregational  Meeting-house  in 
Lowell  V.  City  of  Lowell,  1  Mete.  (Mass.),   538;   Wyman  v. 
City  of  St.  Louis,  17  Mo.  336;  State  v.  Ross,  24  N.  J.  Law, 
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498;  Massenburg  v.  Grand  Lodge,  81  Ga.  212  (7  S.  E.  63G); 
Fort  Des  Moines  Lodge,  v.  County  of  Polk,  56  Iowa,  34  (8  N. 
W.  687).  See  also  notes  to  City  of  Petersburg  v.  Petersburg 
Benevolent  Mechanics'  Association,  8  Am.  and  Eng.  Corp. 
Cas.  488,  and  Book  Agents  of  the  Methodist  Episcopal  Church 
South  V.  Hinton,  92  Tenn.  188  (19  L.  R  A.  289,  21  S. 
W.  321). 

It  is  so  manifestly  just  that  all  property  shall  bear 
its  due  proportion  of  the  expenses  of  government 
that  laws  granting  exemption  from  taxation  are  al- 
ways strictly  construed,  and  before  such  exemption 
can  be  admitted,  the  intent  of  the  legislature  to  con- 
fer it  must  be  clear  beyond  a  reasonable  doubt.  Thus, 
it  is  held  that  laws  exempting  from  taxation  *' houses 
of  religious  worship,"  or  ** buildings  erected  and  used 
for  religious  worship,"  or  ** property  used  for  relig- 
ious purposes,"  etc.,  do  not  exempt  a  parsonage 
erected  by  a  religious  society  for  the  use  of  its  min- 
ister, although  occupied  by  him  free  of  rent  and  built 
on  grounds  which  would  otherwise  be  exempt:  State  v. 
Axtiii,  41  N.  J.  Law,  117;  County  of  Hennepin  v.  Grace,  27 
Minn.  503  (8  N.  W.  761);  Ramsey  County  v.  Church  of  the 
Good  Shepherd,  45  Minn.  229  (11  L.  R.  A.  175,  47  N.  W. 
783);  Third  Congregational  Society  v.  Springfield,  147  Mass. 
396  (13  N.  E.  68);  Wardens  of  St.  Mark's  v.  Mayor  of 
Brunswick,  78  Ga.  541  (3  S.  E.  561);  Gerke  v.  Purcell,  25 
Ohio  St.  229;  Trustees  of  the  Methodist  Episcopal  Church  v. 
Ellis,  38  Ind.  8;  Vail  v.  Beach,  10  Kan.  214.  And  a  build- 
ing belonging  to  the  Young  Men's  Christian  Associa- 
tion, which  contains  above  the  basement,  in  which  are 
the  gymnasium,  bowling-alley,  and  bathroom,  twenty- 
two  rooms,  only  one  of  which  is  devoted  to  public 
worship,  was  held  not  exempt  under  a  law  exempting 
**every  building  used  exclusively  for  public  worship": 
Young  Men's  Christian  Association  of  New  York  v.  Mayor  of 
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New  York,  113  N.  Y.  187  (21  N.  B.  86).     The  constitution 
of   this  state  requires  an  equal  and  uniform   rate  of 
assessment    and   taxation    of    all    property,   excepting 
'*such  only  for  municipal,  educational,  literary,  scien- 
tific, religious,  or  charitable  purposes  as  may  be  spe- 
cially exempted  by  law."     Taxation  is,   therefore,  the 
rule:  exemption,    the  exception;    and  nothing   can  be 
held  to  be  exempt  by  implication.      It  is    only  such 
property  used  for  the  purposes  specified  in  the  consti- 
tution as   the  legislature  may  specially  exempt  which 
can  escape  taxation.     Exemption  is   not  a  matter  of 
right,   but  a  pure  matter  of  grace;  and  every  person 
or  corporation  claiming  that  his    or    its  property,  or 
any  part  thereof,  is  exempt  must  be  able  to  show  some 
clear    constitutional    or    legislative    provision    to    that 
effect.     The  legislature    in    its    wisdom    has   provided 
that  of  the  real  property  belonging  to  literary,  benev- 
olent, charitable,  or  scientific  institutions  incorporated 
within    this    state,    such    only  shall    be    exempt  from 
taxation    as   shall  be  actually  occupied  for    the    pur- 
poses for  which  they  were  incorporated,  and  under  all 
the  rules  for  the  construction  of  exemption  laws   this 
cannot  be  held  to  include  real  property  which  is  occu- 
pied for  other  purposes,    although    the    revenues    re- 
ceived therefrom  may  be  used  for  the  purposes  of  the 
corxooration.     Some  of   the  authorities  cited  go  to  the 
extent  of  holding  that  when  a  portion  only  of  a  build- 
ing belonging  to  such   an  institution  is  occupied  for 
the  purposes  for  which  it  was   incorporated,   and  the 
remainder  is  occupied  by  tenants  paying  rent,  the  en- 
tire   building    is    liable    to  taxation,    but    the  general 
tenor  of  the  authorities,  and  no  doubt  the  better  rule, 
is  that  in  such  cases  the  assessor,  in  estimating  the 
value  of   the  property,   should  make  a  proper  allow- 
ance for  the  portion  of   the  building  occupied  by  the 
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society,  so  that  the  tax  levied  will  be  laid  only  upon 
the  value  of  that  which  is  not  exempt,  though  the 
property  may  be  assessed  as  a  whole. 

3.  It  is  insisted  by  the  plaintiff  that  the  state  is 
estopped  from  levying  the  tax  in  question  for  the  rea- 
son that,  while  it  has  owned  the  propertj*^  assessed 
since  eighteen  hundred  and  seventy-seven,  no  attempt 
was  made  to  assess  it  until  the  year  eighteen  hundred 
and  ninety,  and  that,  relying  upon  that  fact,  it  bor- 
rowed in  that  year  thirty-three  thousand  dollars  on  a 
mortgage,  to  enable  it  to  erect  the  building  now  on 
the  premises,  and  stipulated  and  agreed  to  pay  the 
taxes  on  such  mortgage.  But  the  neglect  or  omission 
of  the  proper  officers  to  assess  the  property  cannot 
control  the  duty  imposed  by  law  upon  their  succes- 
sors, or  affect  the  legal  construction  of  the  statute 
under  which  its  exemption  from  taxation  is  claimed; 
Vichsburg  Railroad  Company  v.  Dennis,  116  U.  S.  605  (6  Sup. 
Ct.  625).  The  case  of  State  v.  Addison,  2  S.  C.  499,  re- 
lied  upon  by  plaintiff,  is  not  in  point  That  was  a 
proceeding  to  enforce  a  municipal  tax.  The  city  had 
by  ordinance  in  seventeen  hundred  and  ninety-three 
exempted  all  and  every  religious  and  charitable  society 
from  the  payment  of  any  city  tax,  and  the  city  coun- 
cil for  more  than  three  quarters  of  a  century  had  in- 
cluded the  relators  as  among  the  societies  thus  ex- 
empted, and  the  court  held  that  the  action  of  the  city 
council  for  so  long  a  time  would  be  received  as  the 
proper  interpretation  of  their  own  enactment  so  long 
as  it  remained  in  force. 

4.  Again,  it  is  claimed  that  because  the  name  ap- 
pearing on  the  assessment  roll  as  the  owner  of  the 
property  is  "Hibernian  Benevolent  Society,"  and  not 
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the    "Portland    Benevolent   Hibernian    Society,"— the 
real  owner, —the  assessment  is  void,  and  should  be  en- 
joined.    We  understand  the  rule  to  be  that  a  court  of 
equity  will  not  interfere  by  injunction  to  restrain  the 
collection  of  a  tax  merely  because  of  the  alleged  ille- 
gality or  irregularity  appearing  upon  the  face  of  the 
assessment,  but  will  leave  the  party  to  his  remedy  at 
law:  1  High  on  Injunctions,  §  491;  Odlin  v.  Woodruff,  31 
Pla.  160  (22  L.  R.  A.  699  and  note,  12  So.  227).     **In 
view  of  the  authorities,"  says  Lord,  C.  J.,  **the  con- 
siderations  which  influence  a  court   of  equity  to  re- 
strain the  collection   of   a   tax   are   confined  to  cases 
where  the  tax  itself  is  not  authorized,  or,  if  it  is,  that 
such  tax  is  assessed  upon  property  not  subject  to  tax- 
ation,  or  that  the  persons  imposing  it   were  without 
authority  in  the  premises,  or  that  they  have  proceeded 
fraudulently":    Welch   v.  Clatsop    County,  24    Or.  457  (33 
Pac.  934).     It  follows  that  the  decree  of  the  court  be- 
low must  be  reversed  and  the  complaint  dismissed. 

Reversed. 

Decided  November  18,  1896. 
f?  iSI  SPRINKLE  V.  WALLACE. 

[42  Pac.  487.] 

AaanemmsT  fob  Creditors— Jurisdiction  of  EQUirr.—An  assignor  for 
creditors  who  has  compounded  and  settled  with  his  creditors  cannot 
maintain  a  suit  in  equity  against  his  assignee  to  compel  a  final  ao- 
connting,  but  must  proceed  in  the  assignment  matter  for  the  accom- 
pliehment  of  such  purpose.  Sections  3173-3187,  Hill's  Code,  prescribe  a 
complete  procedure  for  the  administration  and  settlement  of  assigned 
estates,  and  must  be  considered  a  substitute  for  the  equity  power  to 
compel  the  execution  and  performance  of  a  trust  in  such  matters. 

Appeal  from  Gilliam:  W.  L.  Bradshaw,  Judge. 

This  is  in  effect  a  suit  for  an  accounting.     On  the 
thirty-first  day  of  March,  eighteen  hundred  and  eighty- 
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eight,  D.  S.    Sprinkle  made  a  general  assignment   of 
all  his  property   for   the   benefit   of    his    creditors   to 
L  R  Dawson,  under  the  general   assignment  laws  of 
the  state,    ijvhich  trust  was  accepted  by  the  assignee, 
who  qualified    and    took   possession  of   the    property, 
and  proceeded  with   the  administration  of  the   insolv- 
ent's estate.     About    January    fourth,    eighteen    hun- 
dred and  eighty-nine,   Dawson,   to  enable   the  plaintiff 
to  procure  funds  with  which  to  settle  with  his  credit- 
ors,  turned  over  to   him,   through  one  J.  H.   Misner, 
nearly  if  not  quite  all  the  property  of  the  estate,  ex- 
cept lots  six  and  eleven  in  block  twelve  in  the  town 
of    Arlington,    Gilliam    County,    Oregon,    and    in    the 
month  following  plaintiff    succeeded  in   compromising 
with    and    being    released    by  all    his    creditors.      He 
claims  in  this  present  suit  that  on  said  fourth  day  of 
January  Dawson  promised  and  agreed  to  turn  over  to 
and  account  to  him  for  all  the  property,  both  real  and 
personal,   of  whatsoever    nature,    that    came   into   his 
hands  as  assignee  by  virtue  of    the   assignment,    but 
that  he  has  failed  and  still  fails  and  refuses  to  account 
for  and  turn  over  to  him  a  considerable  portion  of  the 
personal  property,    and  wholly  fails  and  neglects    to 
reconvey  lots  six  and  eleven.     Upon  these  allegations 
plaintiff  prays    an    accounting,    and  for  a   decree   for 
such  balance  as  may  be  found  due,  and  for  a  recon- 
veyance of  the  real  property.     The  defendant,  who  is 
Dawson's  executor,    demurred  to   the  complaint,    and, 
upon  his  demurrer  being  overruled,  answered,  setting 
up  a  release  from  plaintiff  after  a  full  and  fair  settle- 
ment; and,  further,  that  defendant  had  filed  his  final 
report  in  the  matter  of    the  assignment  at  the   first 
term  of  court    after    said    settlement,    asking,   among 
other  things,  an  order  of   the  court  for  authority  to 
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retransfer  said  real  property  to  plaintiff.  Plaintiff 
having  obtained  a  decree  in  his  favor  upon  these  is- 
sues, the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  Milton  Vi. 
Smith  and  Cox,  Cotton,  Teal  and  Minor,  and  an  oral  argu- 
ment by  Messrs.  Smith  and  Wirt  Minor. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  J.  A.  Brown  and  Alfred  S.  Bennett. 

Opinion  by  Mr.  Justice  Wolverton. 

It  will  be  seen  that  this  suit  is  in  no  way  connected 
with,  but  is  separate  and  distinct  from,  the  assignment 
proceeding.     It  was  instituted  for  the  purpose  of  re- 
quiring a  settlement  and  an  accounting  by  the  assignee 
touching  the  assigned  estate,  and  of  obtaining  a  decree 
directing  the  disposition  of  such  portion  or  balance  of 
the  estate  as  may  yet  be  found  in  his    custody  and 
under  his  control.     The  question  to  be  determined  hero 
is  whether  a  person,  after  having  made  a  general  as- 
signment for  the  benefit  of  all  his  creditors  under  the 
general  assignment  laws  of  the  state,  and  after  having 
compounded  and  settled  with  his  creditors,  can  main- 
tain a  suit  in  equity  against  his  assignee  to  compel  a 
final  accounting,  or  must  he  proceed  in  the  assignment 
matter  still  pending  for  the    accomplishment  of  that 
purpose?    Upon  the  one  hand  it  is  contended  that  this 
suit  comes  within  the  purview  of  well  recognized  equi- 
table cognizance  —  that  of  compelling  the  execution  and 
due  performance  of  a  trust;  while  upon  the  other  it  is 
claimed  that  the  plaintiff   should  have  sought  his  re- 
lief in  the  assignment  matter,  that  the  general  assign- 
ment act  and  the  acts  amendatory  thereof  contain  am- 
ple  provisions   for  the   administration   and  settlement 
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of  the  estates  o£  insolvents,  and  that  the  proceedings 
thereby  adopted  are  exclusive  of  any  other  for  direct- 
ing and  requiring  the  execution  and  i)erformance  of  the 
trust  imposed  under  a  general  assignment  for  the  ben* 
efit  of    creditors.     It  is  undoubtedly  true  that  a  com- 
mon-law   assignment,  whether  with  preferences  or  for 
the  benefit  of  all  creditors  alike,  created  a  trust,  and 
that  the  power  to  compel  the  due  observance  and  exe- 
cution  thereof  was  peculiarly  and  exclusively  of  equi- 
table cognizance,   and  statutes  regulatin.^  the  manner 
and  prescribing  the  conditions  upon  which  assignments 
may  be   made  do  not  change  the  rule  nor  curtail  nor 
limit  equitable  jurisdiction  touching  the  administration 
of  trusts  thus  created.     Nor  is  the  equitable  jurisdic- 
tion disturbed  by  statutory  enactments  which  merely 
create  and  prescribe  a  new  procedure  for  the  admin- 
istration and  settlement  of  insolvent  estates.     In  such 
cases  the  equitable  dominion  will  continue,  not  as  af- 
fording an  exclusive  but  as  a  concurrent  remedy.     If, 
however,    the    statutory    regulations    contain    negative 
words  or  other  language  expressly   taking  away   the 
preexisting  jurisdiction,  or  if,  upon  a  fair  and  reason- 
able interpretation  of  the  whole  scope  of  such  regula- 
•  tions,    the   necessary   intendment    is    to  displace    such 
jurisdiction,  then  the  statutory  proceedings  become  ex- 
clusive: 1  Pomeroy  on  Equity,  g§  279,  281. 

'With  these  observations  in  view,  we  will  now  exam- 
ine the  statutory  enactments  governing  general  assign- 
ments for  the  benefit  of  creditors,  and  determine  their 
effect  The  act  entitled  *'An  act  to  secure  creditors  a 
just  division  of  the  estates  of  debtors  who  convey  to 
assignees  for  the  benefit  of  creditors,"  was  passed  Oc- 
tober eighteenth,  eighteen  hundred  and  seventy-eight, 
and  amended   February  twenty-fourth,  eighteen    hun- 
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dred  and  eighty -five,  and,  as  amended,  is  contained  in 
Hill's  Code,  §§  3173-3187,  inclusive.     Section  3173  pro- 
vides that  **no  general  assignment  of  property  by  an 
insolvent,  or   in   contemplation   of  insolvency,  for  the 
benefit  of  creditors,  shall   be  valid  unless  it  be  made 
for  the  benefit  of  all  his  creditors  in  proportion  to  the 
amount  of  their  respective  claims.     And  such  assign- 
ment shall  have  the  effect  to  dissolve  any  and  all  at- 
tachments   on  which    judgment   shall    not   have  been 
taken  at  the  date  of  such  assignment."  When  judgment 
is  recovered,  however,  in  the  action  wherein  the  attach- 
ment is  thus  discharged  it  is  to  be  deemed  presented, 
and  shall  share  pro  rata  with  other  claims.    By  section 
3174  the  assent  of  creditors  is  presumed.     Section  3175 
provides  the  manner  of  making  the  assignment,  and 
when    creditors    are    not    satisfied   with    the   assignee 
named  by  the   assignor,  it  prescribes    the    manner  of 
selecting  an  assignee  in  his  stead.     Should  the  credi- 
tors be  unable  to  make  such  selection  by  the  method 
prescribed,  the  judge  of  the  circuit  court  in  which  the 
matter  is  pending  is  authorized  to  appoint.     When  a 
new  assignee  is  thus  selected  or  appointed  it  is  made 
the  duty  of  the  assignee  named  by  the  debtor  to  as- 
sign and  convey  to  him  all  the  property  jconveyed  or 
assigned  by  the  debtor,  and  such  assignee  "shall  pos- 
sess all  the  powers  and  be  subject  to  all  the  duties 
imposed  by  this  act  as  fully  to  all  intents  and  pur- 
poses as  though  named  in  the  debtor's  assignment" 
Section   3176   provides   that  "the    assignee   shall  also 
forthwith  file  with   the  clerk  of  the  circuit  court  of 
the  county  where  such  assignment  will  be  recorded  a 
true  and  full  inventory  and  valuation  of  said  estate, 
under  oath,  as  far  as  the  same  has  come  to  his  knowl- 
edge, and  shall  then  and  there  enter  into  bonds  to  the 
State  of  Oregon,  for  the  use  of  the  creditors,  in  double 
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the  amount  of  the  inventory  and  valuation,  with  two 
or  more  sufficient  sureties,  to  be  approved  by  said 
clerk,  for  the  faithful  performance  of  said  trust;  and 
the  assignee  may  thereupon  proceed  to  perform  any 
duties  necessary  to  carry  into  effect  the  intention  of 
said  assignment/'  Sections  3177,  3178,  3179,  and  3180, 
provide  for  giving  notice  to  creditors,  the  filing  of  a 
report  at  the  end  of  three  months,  giving  a  full  and 
true  list  of  all  creditors  proving  their  claims,  and  the 
settlement  and  adjudication  of  such  claims.  Section 
3181  provides  that  "the  assignee  shall  at  all  times  be 
subject  to  the  order  of  the  court  or  judge,  and  the 
said  court  or  judge  may,  by  citation  and  attachment, 
compel  the  assignee  from  time  to  time  to  file  reports 
of  his  proceedings,  and  of  the  situation  and  condition 
of  the  trust,  and  to  proceed  in  the  faithful  execution 
of  the  duties  required  by  this  act"  By  section  3182 
the  court  or  judge  is  empowered  to  compel  the  ap- 
pearance in  person  of  the  debtor  forthwith,  or  at  the 
next  term,  to  answer  under  oath  touching  the  *•  amount 
and  situation  of  his  estate,  and  the  names  of  the  cred- 
iters,  and  amount  due  each,  with  their  places  of  resi- 
dence, and  may  compel  the  delivery  to  the  assignee 
of  any  property  or  estate  embraced  in  the  assign- 
ment," and  section  8183  requires  the  assignee  to  file 
with  the  clerk  of  the  court  an  inventory  and  valua- 
tion of  such  additional  property  as  may  come  into  his 
hands.  Section  3184  provides  that  debts  to  become 
due  may  be  exhibited  as  well  as  those  matured, 
and  that  such  claims  as  are  not  exhibited  within  the 
term  of  three  months  after  publication  of  notice  shall 
not  participate  in  dividends  until  after  payment  in 
full  of  claims  presented  within  such  period  and  al- 
lowed. Section  3185  defines  the  power  and  authority 
of  the  assignee.     Section  3186  provides  that  **in  case 
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any  assignee  shall  die  before  the  closing  of  his  trust, 
or  in  case  any  assignee  shall  fail  or    neglect,  for  a 
period  of  thirty  days  after  the  making  of  any  assign- 
ment, to    file    an    inventory    and    valuation,  and  give 
bonds  as  required  by  this  act,  the  circuit  court  or  the 
judge   thereof   of   the    county  where   such  assignment 
may  be  recorded,  on  application  of  any  person  inter- 
ested, shall  appoint  some  person  to  execute  the  trust 
embraced    in    such    assignment;    and  such    person,  on 
giving   the  bond,  with  sureties,  as  required  above  of 
the  assignee,  shall  possess  all  the  powers  conferred  on 
such   assignee,  and  shall  be  subject  to  all  the  duties 
hereby  imposed,  as  fully  as  though  named  in  the  as- 
signment; and  in  case  any  surety  shall  be  discovered 
insufticient,  or  on  complaint  before  the  court  or  judge 
it  should    be   made    to   appear    that   any    assignee  is 
guilty  of  wasting  or  misa})plying  the  trust  estate,  said 
court  or  judge  may  direct  and  require  additional  se- 
curity, and  may  remove  such  assignee  and  appoint  an- 
other instead;  and  such  person  so  appointed,  on  giving 
bonds,  shall  have  full  power  to  execute  such  duties, 
and   demand   and  sue   for   all  estate  in   the  hands  of 
the  person  removed,  and  to  demand  and  recover  the 
amount  and  value  of  all  moneys  and  property  or.  estate 
so  wasted  and  misapplied,  which  he  may  neglect  or 
refuse  to  make  satisfaction  for,  from  such  person  and 
his    sureties."     Section   8187    empowers   the   court  or 
judge  thereof,  upon  the  allowance  of  the  final  account 
of  the  assignee, — when  it  appears   that  the  assignor 
has  been  guilty  of  no  fraud,  and  that  not  less  than 
lifty  per  cent,  of  the  amount  of  indebtedness  over  and 
above  the  expenses  of  the  assignment  has  been  real- 
ized from  his  estate, — to  make  an  order  discharging 
the  assignor  from  any  further  liability  on  account  of 
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any  indebtedness    existing   against   him    prior   to  the 
making  of  such  assignment. 

The  provisions  of  the  assignment  law  are  thus  fully 
set  forth  that  its  full  scope  and  bearing  may  be  com- 
prehended. It  is  plain  that  it  provides  a  complete 
system  for  the  supervision,  administration,  and  settle- 
ment of  the  estates  of  insolvents  who  assign  for  the 
benefit  of  their  creditors.  Indeed,  the  act  is  closely 
allied  to  an  insolvent  or  bankrupt  law,  if  in  reality  it 
is  not  such  a  law.  It  provides  that  when  the  amount 
realized  from  all  the  assigned  property  is  sufficient  to 
pay  at  least  fifty  per  cent  of  the  indebtedness  under 
a  fair  assignment,  the  assignor  shall,  upon  final  setil..- 
ment  of  the  estate,  be  thenceforth  discharged  of  all 
further  liability  on  account  of  any  indebtedness  exist- 
ing against  him  prior  to  the  assignment.  In  thi.; 
respect,  at  least,  it  may  be  said  to  be  a  qualified 
bankrupt  law;  but  whether  it  may  be  classed  as  an 
insolvent  or  bankrupt  law  or  not  it  is  not  necessary 
for  us  to  determine  at  this  time.  The  assignment  is 
entirely  voluntary.  Through  no  act  of  insolvency  on 
the  debtor's  part  can  he  be  coerced  into  a  distribution 
of  his  assets  among  his  creditors;  in  this  respect  it 
bears  no  resemblance  to  an  insolvent  law.  As  before 
stated,  the  right  to  make  a  general  assignment  for  the 
benefit  of  creditors  existed  at  common  law,  but  the 
debtor  could  assign  with  preferences.  The  statute 
circumscribes  this  right,  and  no  general  assignment  is 
now  valid  unless  made  for  the  benefit  of  all  credi- 
tors alike.  The  assignment  must  be  in  writing,  duly 
acknowledged  as  conveyances  of  real  estate,  and  re- 
corded. Thus  executed,  and  free  from  fraud,  it  divests 
the  assignor  of  his  estate,  and  thenceforth  the  law 
directs  its  administration.  The  conditions  which  the 
deed  of  assignment  may  prescribe  becomes  unirapor- 
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tant,  as  the  law  specifically  fixes  the  conditions  which 
shall  attach  to  every  general  assignment,  and  the  set- 
tlement of  the  assigned  estate  must  proceed  in  accord 
therewith.     The  procedure  prescribed  partakes  of  an 
equitable  character,  and  the  trust  created  is  purely  of 
equitable  cognizance.      The  effect  and  final    result  of 
the  statutory  administration  and  settlement  of  the  in- 
solvent  estate   does   not   materially    differ    from    that 
which  equity  would  effect,  except  in  one  very  essen- 
tial   and    important    particular,    namely,    the   assignor 
may  be  discharged  of  all  indebtedness  existing  prior 
to  the  date  of  the  assignment     This  result  could  not 
be  accomplished  under  the  general  rules  of  equitable 
jurisprudence.     They  afford  no  primary  power  or  au- 
thority    to    discharge    a    debtor    of    his    obligations, 
whether    fifty   per   cent,    thereof   is   paid    out  of   the 
estate  or   not.     But,    upon   a  final  settlement   in    the 
assignment  proceedings,  if  the  estate  has  been  made 
to  realize  fifty  per  cent,  of  the  assignor's  indebtedness, 
the   circuit   court,    or   the   judge    thereof,   may  by  an 
order  discharge  the  assignor  from  liability  on  account 
of  any  indebtedness  existing  prior  to  the  assignment 
This  is  a  direct  benefit  to  the  assignor  contemplated 
by  the   statute,  and  whoever  makes  a  general  assign- 
ment will  be  presumed  to  have  contemplated  a  dis- 
charge from  prior  liabilities  in  the  event  his  estate  is 
made    to    realize    fifty  per  cent,    of  his   indebtedness. 
Aside  from  this  feature  of  the  assignment  law,  the  cir- 
cuit court,  or  judge  thereof,  is  clothed  by  its  provis- 
ions with  all  needful  power  and  authority  to  require 
of  the  assignee  the  faithful  observance  and   execution 
of  the   duties  of  his  trust.     He  may  be  compelled  by 
citation  and  attachment  to  file  reports  of  his  proceed- 
ings from  time  to  time,  and  in  due  time  to  make  final 
settlement    of    the    assigned    estate.     In   case  of  the 
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assignee's  death,  the  court  or  jud^e  thereof  is  em- 
powered to  appoint  his  successor;  and  in  case  a  surety 
shall  be  discovered  insufBcient,  or  if  it  should  he  made 
to  appear  that  the  assignee  is  .guilty  of  wasting  or 
misapplying  the  trust  estate,  the  court  may  remove 
him,  and  appoint  another  in  his  stead,  and  such  per- 
son so  appointed  may  execute  the  duties  as  fully  and 
to  all  intents  and  purposes  as  his  predecessor,  and 
may  recover  from  his  predecessor  and  his  sureties 
the  value  of  any  property  so  wasted  or  misaxij^lied. 

It  would  seem  from  these  provisions,  and  others 
that  might  he  referred  to,  that  the  circuit  court  or  the 
judge  thereof  possesses  ample  power  to  comi>el  the 
due  and  faithful  observance  by  the  assignee  of  the  du- 
ties of  his  trust,  and  a  full  and  just  settlement  of  the 
estate  by  him,  and  that  the  statute  within  itself  pre- 
scribes a  complete  procedure  for  the  administration 
and  settlement  of  assigned  estates.  Considering  this 
circumstance,  and  in  view  of  the  power  given  the  court 
or  the  judge  thereof  to  discharge  the  debtor  from  pre- 
existing liabilities,  we  believe  the  necessary  intendment 
of  the  legislature  was  to  take  away  the  ordinary  equity 
jurisdiction  touching  the  administration,  settlement, 
and  distribution  of  assigned  estates,  and  that  the  pro- 
cedure prescribed  by  statute  is  exclusive.  This  seems 
to  us  to  be  a  proper  conclusion  upon  reason  and  prin- 
ciple.  But  we  are  not  without  authority  for  so  hold- 
ing. The  courts  of  New  Jersey,  Wisconsin,  and  Illi- 
nois, under  assignment  acts  which  contain  no  feature 
whatever  allying  them  to  an  insolvent  or  bankrupt 
law,  have  held  that  the  statutory  procedure  is  exclu- 
sive. See  Hoagland  v.  See,  40  N.  J.  Eq.  470  (3  Atl.  513); 
Lawson  v.  Stacy,  82  Wis.  303  ( 51  N.  W.  961  and  52  N.  W. 
306);  Freydendall  v.  Baldwin,  103  111.  329;  Hanehett  v.  Wa- 
terbury,  115  111.  220  (32  N.  E.  194);   Preston  v.  Spaulding, 
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120  m.  231  (10  N.  E.  903);   Colburn  v.  Shay,  17  111.  App. 
292.    In  the  latter  case  Bailey,  J.,  speaking  for  the 
court,  says:  **The  rule  seems  to  be  well  settled  that 
the  jurisdiction  of  the  county  court  over  an  assignee, 
and  over  the  funds  placed  in  his  hands  by  the  assign 
ment,  is  exclusive."    As  bearing  on  this  question  see 
also  Sumsey  v.   Town,  20  Fed.   562,  and  Clark  v.  Stanton, 
24  Minn.  240.     We  have  been  unable  to  find  any  case 
holding  otherwise  under  a  statute  like  ours.    If  the 
plaintiff  could  sustain  this  suit  regardless  of  the  statu- 
tory procedure,  and  compel  a  final  accounting  and  se^ 
tlement  by   the   assignee,  the    creditors  could    accoui- 
plish  the  same  purpose  by  an  ordinary  suit  in  equity, 
and  thus  deprive  the  circuit  court,  or  the  judge  thereof 
acting  in   the  assignment  matter,   of   the    opportunity 
if  not  the  power  of  making  the  requisite  order  dis- 
charging  the   debtor  from    prec^xisting  liabilities,  and 
thus  defeat  one  of  the  purposes  of   the  statute.    We 
think  the  plaintiff   should  have  proceeded  in  the  as- 
signment matter  to  the  final  adjustment  and  settlement 
of  the  assigned  estate.     The  final  account  was  filed  in 
due  time,  and  if  the  assignee  was  seeking  to  take  a^- 
vantfige  of  any  settlement  in  turning  over  to  him  the 
property  of  the   estate,  or  any  part    thereof,  he  had 
ample    opportunity   of  surcharging    the    account    for 
fraud   or  mistake,  and  trying  out  all  the  issues  that 
are  here  made.     The  complaint  should  be  dismissed, 
and  it  is  so  ordered.  Reversed. 
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SCHOOL   DISTRICT   NUMBER  TWO  v.  ,«  ^ 

LAMBERT.  I  »  i« 

[42  Pac.  22i.J 

1.  POWVB    OF    COITNTY     SUPEBINTBWDBHT    tO     ApPOBTIOK     ScHOOL    FuNDS  — 

Code,  J?  2590-2626.—  Hill's  Code,  g  2626,  as  amended  by  Laws,  1893, 
p.  25,  provides  that  when  the  limits  of  any  city  are  changed  the  lim- 
its of  the  school  district  therein  shall  be  deemed  to  have  been  changed 
90  as  to  conform  to  the  new  limits  of  the  city.  Section  ii.">5)0,  siih- 
diyision  4,  as  amended  by  Laws,  ISSl),  p.  116,  provides  that  when 
changes  are  made  in  any  school-district  boundaries  the  boards  of  di- 
rectors of  all  the  districts  concerned,  :?hall  make  an  eciuitable  divi.-ion 
of  the  assets  and  liabilities,  etc.  Held,  that  the  county  superintend- 
ent alone  has  no  right  to  make  a  division  of  a''>et3  of  the  ilistrict 
divided  by  Laws,  1895,  p.  442,  changing  the  boundaries  of  the  City  of 
Portland,  as  that  was  the  duty  of  the  boards  of  directors. 

2.  MAiTDAMrs  TO  CoMPEL  AppoRTioxMENT  OF  ScHooL  FuNDP. —  IliU's  Code, 

1 2590,  subdivision  4,  as  amended  by  Laws,  1889,  p.  116,  provides  that 
ftinds  arising  from  the  five-mill  county  school  tax  or  the  irredn -ible 
state  school  fund  shall  be  divided  in  proportion  to  the  nnml)er  of 
persons  between  the  ages  of  four  and  twenty  yeani  who  are  actual 
residents  of  the  district  at  the  time  of  a  division  thereof.  Jle/d,  tliat 
mandamns  will  not  lie  to  compel  a  county  treasurer  to  pay  the 
amount  apportioned  to  a  new  school  district,  formed  by  divi^on  of 
an  old  one,  where  the  alternative  writ  fails  to  show  the  number 
of  children  in  both  districts,  and  it  does  not  appear  that  the  number 
of  children  in  the  new  district  were  originally  enrolled  and  enumer- 
ated in  the  original  district. 

I.  MiirisTEBiAL  Act  of  County  School  Superintendent. — Where  a  new 
school  district  has  been  set  off  from  an  old  district,  and  the  county 
school  superintendent  draws  on  the  county  treasurer  an  order  in 
favor  of  the  new  district  for  a  share  of  the  irreducil^le  school  fund, 
hia  act  is  ministerial  only,  and  the  county  treasurer  is  not  precluded 
from  questioning  the  right  of  snch  county  superintendent  to  issue 
the  order. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  a  mandamus  proceeding  by  School  District 
Number  Two  of  Multnomah  County  to  compel  the 
treasurer  of  that  county  to  pay  an  order  drawn  upon 
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him  by  the  county  school  superintendent  in  favor  of 
the  clerk  of  said  district     The  facts  are  that  on  May 
twenty -fourth,    eighteen  hundred  and    ninety -five,  the 
legislative  assembly,   by  an  act  which  took  effect  on 
that    day,    changed    the    boundaries    of    the    City  of 
Portland    so    that    a   part    of    the    territory  formerly 
within  the  city  limits  was  excluded  therefrom,  and,  by 
operation    of    law,    the    boundaries  of    school   district 
number    one    were    also    altered    to    conform    to  the 
amended   limits  of    the  city.     Three  days   after  said 
act  took  effect  the  county  superintendent  established 
a  new  school  district,  which  he  designated  as  number 
two,   the  boundaries  of  which  included  all   the  terri- 
tory cut  off  from  district  number  one,  and  some  unin- 
habited and   unorganized    territory  adjoining   thereto. 
On  the  sixth  day  of  the  succeeding  month  school  dis- 
trict number  two  was  duly  organized,  and  L.  B.  Chap- 
man,  having  been  elected  clerk  thereof,    notified  the 
county  superintendent  that  the  number  of  persons  be- 
tween the  ages  of  four  and  twenty  years  who  were 
actual  residents  of   said  district  at  the  time  of  the  di- 
vision was  one  hundred  and  fifty,  whereupon  that  offi- 
cer, after  apportioning  the  school  funds  in  the  county 
treasury    among    the    several    school    districts   of   his 
county,  drew  an  order  for  school  district  number  two 
on  the  county  treasurer  for  the  sum  of  nine  hundred 
and  thirty  dollars  in  favor  of   Chapman,   who,   being 
refused  payment  thereof   upon   demand,   sued   out  an 
alternative  writ  of  mandamus  requiring  the  defendajit 
to  pay  said  order  or  show  the  cause  of   his  omission 
to  do  so.     The  defendant,  for  his  return,  after  denying 
the  material  averments  of  the  writ,  alleged  that  there 
were  no  funds  which,  under  the  law,  could  be  appor- 
tioned by  the  school  superintendent  to  school  district 
number  two,  and  no  funds  in  his  hands  out  of  which 
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he  coald  pay  the  order  in  question;  that  the  fund  in- 
tended to  be  reached  by  said  order  was  a  portion  of 
the  school  funds  which  should  have  been  apportioned 
10  school  district  number  one;  that  on  March  thir- 
teenth, eighteen  hundred  and  ninety- five,  the  clerk  of 
the  latter  district,  pursuant  to  law,  filed  in  the  office 
of  the  county  superintendent  the  annual  census  report, 
containing  the  names  and  ages  of  all  children  over 
four  and  under  twenty  years  of  age  residing  therein, 
from  which  it  appeared  that  the  number  of  such  per- 
sons was  nineteen  thousand  four  hundred  and  seventy- 
one;  that,  without  warrant  of  law,  and  in  the  absence 
of  any  census  of  the  children  of  school  age  residing 
in  district  number  two,  the  county  superintendent,  un- 
der the  pretense  that  there  were  one  hundred  and  fifty 
such  children  residing  therein,  illegally  attempted  to 
award  to  said  district  nine  hundred  and  thirty  dollars 
out  of  the  school  fund  of  district  number  one,  which 
district  notified  him  that  he  would  be  held  personally 
responsible  if  he  paid  upon  said  order  any  part  of  the 
fund  to  which  it  was'  entitled;  and  that  school  district 
number  two  was  not  entitled  to  any  part  of  the  school 
fund  in  his  hands.  These  averments  were,  by  stipula- 
tion of  the  parties,  deemed  denied,  and  the  court,  upon 
the  issues  thus  made,  and  an  agreed  statement  of 
facts,  found  for  plaintiff  as  to  the  facts,  and,  as  con- 
clusions of  law,  that  school  district  number  two  was 
entitled  to  the  money  apportioned  to  it  by  the  county 
superintendent,  and  that  it  was  entitled  to  a  peremp- 
tory writ  of  mandamus  compelling  the  defendant  to 
pay  the  same  to  its  clerk,  and  judgment  having  been 
^ndered  according  to  these  findings  the  defendant  ap- 
peals. Reversed. 


212         School  District  No.  2  v.  Lambert.    [28  Or. 

For  appellants  there  was  a  brief  by  Messrs.*  George^ 
Gregory  and  Duniway,  with  an  oral  argument  by  Mr. 
Meluin  C.  George, 

For  respondent  there  was  a  brief  by  Messrs,  WiUkm, 
Wood  and  Linthiewn,  with  an  oral  argument  by  Mr. 
George  H,  Williams. 

Opinion  by  Mr.  Justice  Moore. 

It  is  contended  by  the  defendant  that,  the  bound- 
aries of  the  City  of  Portland  having  been  changed 
and  a  portion  of  the  territory  cut  off,  the  school  dis- 
trict boundaries  which  were  identical  with  those  of 
the  city  were  changed  to  the  same  extent  by  opera- 
tion of  law;  that  when  a  public  corporation  is  divided 
by  a  legislative  act,  which  makes  no  provision  for  the 
distribution  of  the  assets  and  liabilities  between  the 
sections  of  the  territory  thus  separated,  courts  are 
powerless  to  adjust  the  equities  or  to  award  such 
distribution;  and  that,  conceding  school  district  num- 
ber one  was  divided  for  ** school  purposes,"  within  the 
meaning  of  the  statute,  the  school  superintendent  has 
no  authority  to  divide  the  school  fund  between  the 
respective  districts  until  their  school  boards  have  made 
an  equitable  division  of  the  assets  and  liabilities,  or  a 
board  of  arbitration,  in  case  of  disagreement,  has  ad- 
justed the  matter;  while  the  plaintiff  insists  that  under 
the  general  provisions  of  the  statute  the  county  su- 
perintendent has  such  authority,  and  that  it  is  made 
his  duty  to  divide  the  school  fund  between  the  dis- 
tricts created  out  of  the  original  territory. 

1.  The  legislative  assembly  on  October  twenty- 
sixth,  eighteen  hundred  and  eighty-two,  passed  an  act 
which  has  been  incorporated  in  Hill's  Code  of  Oregon 
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as  sections  2625  to  2646,  inclusive.  The  first  two  sec- 
tions of  this  act,  as  amended,  (Laws,  1893,  p.  25,)  pro- 
vide (section  2625):  "Whenever  the  population  of  any 
city  or  incori)orated  town  shall  exceed  four  thousand 
inhabitants,  as  shown  by  any  census  of  the  state  or 
of  the  United  States,  all  school  districts  or  parts  of 
school  districts  within  the  limits  of  said  city  shall 
constitTjte  one  school  district,  and  the  boundaries  and 
limits  of  such  school  district  shall  conform  to  the  lim- 
its and  boundaries  and  shall  be  the  same  as  the  limits 
and  boundaries  of  said  incorporated  city  or  town;  pro- 
mded,  that  in  all  cases  when  any  part  of  any  school 
district  shall  be  included  in  any  such  incorporated 
city  or  town,  and  a  part  thereof  shall  not  be  included 
within  the  boundaries  of  said  city  or  town,  at  the  time 
this  act  shall  take  effect,  such  parts  of  such  school 
districts  as  lie  without  the  boundaries  of  such  city  or 
town  shall  continue  to  be  a  part  of  such  school  dis- 
trict" **20E6.  When  the  limits  or  boundaries  of 
any  incorporated  city  or  town  containing  four  thou- 
sand inhabitants  or  more,  which  has  been  by  this  act 
constituted  a  school  district,  are  changed  according  to 
law,  then  the  boundaries  and  limits  of  the  school  dis- 
trict therein  shall  be  deemed  to  have  been  changed 
also  so  as  to  conform  to  the  new  limits  and  bound- 
aries of  such  incorporated  city  or  town."  The  act  of 
February  twenty-third,  eighteen  hundred  and  ninety- 
five,  (Laws,  1895,  p.  442,)  amendatory  of  the  charter  of 
the  City  of  Portland,  changed  the  boundaries  thereof, 
and  cut  ofE  a  portion  of  the  territory  formerly  within 
its  limits,  and,  when  it  took  effect,  on  May  twenty- 
fourth  of  that  year,  under  the  provisions  of  section 
2626,  it  ip90  facto  changed  the  boundaries  of  school 
district  number  ona 
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Section  2590  of  Hill's  Code,  as  amended  in  eighteen 
hundred    and    eighty-nine,    (Laws,   1889,  p.    116,)  pro- 
vides that,    '*The  duties    of   the   superintendent  shall 
be  as  follows:  1.  He  shall  lay  off  his  county  into  con- 
venient school  districts,  and  may  also  make  alterations 
and  changes  in  the  same  when  petitioned  so  to  do,  in 
the  manner  hereinafter  specified;  and  he  shall  make  a 
record   showing  the    boundaries  and  numbers    of   all 
the  districts  in  his  county  so  established  and  altered. 
2.  He  shall,  when  he  establishes  a  new  district,  imme- 
diately notify,   in  writing,  some  taxable  inhabitant  of 
such  district,  giving  in  such  notice  the  number  and 
boundaries  thereof;  and  when  he  makes  alterations  he 
shall  immediately,  in  the  manner  aforesaid,  notify  the 
directors   of    all   the  districts   concerned.     3.  He  may 
establish  new  districts,  when  not  already  laid  off,  on 
petition  of  three  legal  voters  of  each  proposed  new 
district,  but  shall  not  make   any  changes  in  the  dis- 
tricts of  his  county  unless  petitioned  so  to  do  by  a 
majority  of  the  legal  voters  of  each  district  concerned 
in  the  change."    4.   **When  changes  are  made  in  dis- 
trict boundaries  as  heretofore  set  forth,  or  when  any 
district  shall  be  divided  into  two  or  more    parts   for 
school  purposes,  the  existing   board  of  directors  and 
clerk  shall  continue  to   act  for  both  or  all  the   new 
districts   or  parts   of   districts   until   such  districts  or 
parts  of  districts  shall  have  been  regularly  organized 
by  the  election  of  directors  and  clerks  as  hereinafter 
set  forth  in  sections  80,  81,  82,  and  88,  title  IV  of  the 
school  law.    The  respective  boards  of  directors  of  all 
the  districts  concerned  shall,  immediately  after  such 
organization,  make  an   equitable  division  of  the  then 
existing  assets  and  liabilities  between  the  old  and  the 
new  districts,  or   between  the  districts  already  exist- 
ing and  affected  by  such  change;   and  in  case  of  fall- 
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are  to  a^ee  within  ten  days  from  the  time  of  such 
organization,  the  matter  shall  be  decided  by  a  board 
of  disinterested  arbitrators  chosen  by  the  directors  of 
the   several   districts   concerned.     The  arbitrators'  de- 
cision in  the  premises  shall  be  final.     The  said  board 
of  arbitrators  shall  consist  of  three  members,  of  whom 
the  county  superintendent  shall  be  a  member,  and  ex 
officio  cliairman.    Each  member  of  the  board  of  arbi- 
trators   shall  be  entitled  to   the   sum  of  two  dollars, 
net,  per  day,  for  each  day's   service  while   sitting  in 
their  official  capacity,  and  the  expenses  thus  occurring 
shall    be   equally  apportioned  among  the  several  dis- 
tricts interested.     Assets  shall  include  all  school  prop- 
erty and  moneys  belonging  to  the  districts  at  the  time 
of  the  division.     Liabilities  shall  iaclude  all  debts  for 
which   the  district,  in  its  corporate  capacity,,  is  liable 
at  the   time  of   the  division.     In   determining   the  as 
sets,  school  property  shall  be  estimated  at  its  present 
cash  value     The  assets  and  liabilities  shall  be  divided 
separately   between    the  districts,  in  proportiou  to  the 
last  assessed  value  of  the  property,  real  and  personal. 
,and  the  district  retaining  the   real  property  shall  pay 
to  the  other  district  or  districts   concerned   such  sum 
or  sums  as  shall  be  determined  in  accordance  with  the 
prior  provisions  of  this  section;  provided,  that  all  funds 
arising  (and  that  shall  arise  during   the  current  year 
in  which   such   division    is   made)    from    the    five-mill 
oounty  school  tax  or  the  irreducible  state  school  fund 
shall  be  divided  in  proportion  to  the  number  of  per- 
sons between  the  ages  of  four  and  twenty  years  who 
are  actual  residents  of  the  district  at  the  time  of  the 
division." 

This  amendment  having  been  made  after  the  pass- 
age of  section  2626,  the  question  is  suggested  whether 
the  latter  section  is  wholly  superseded  thereby.     The 
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various  sections  of  the  statute  in  relation  to  the  man- 
agement of    the    public    schools   constitute    a  system 
which   should   be  construed,  if  possible,  in  pari  maUria; 
but  where  the  last  statute  is  complete  in  itself,  and 
intended  to  prescribe  the  only  rule  to  be  observed,  it 
will  not  be  modified  by  the  displaced  legislation,  as 
laws  in  pari  materia ;  Sutherland  on  Statutory  Construc- 
tion, §  286.    An  examination  of  sections  2625  and  2626 
of  the  Code  shows  the  manifest  intention  of  the  legis- 
lature to  take  from  the  county  superintendent  all  au- 
thority to  alter  the  boundaries  of  school  districts  or- 
ganized   within    incorporated     cities     containing   four 
thousand    inhabitants,   and   to   reserve    such   power  to 
itself.     It  also  appears  from  subdivision   5  of  section 
2631,  which  is  part  of  the  act  of  October  twenty-sixth, 
eighteen  hundred  and  eighty-two,  that  it  is  made  the 
duty  of  the  board  of  directors  of  school  districts  or- 
ganized   within    incorporated   cities   of   four    thousand 
inhabitants    to   create  a  board  of    examiners  for  the 
purpose  of    examining    all    persons  who  may  be  em- 
ployed to  teach  therein,  and,  although  the  county  su- 
perintendent, whose  duty  it  is   to  examine  applicants 
for  and  to  grant  certificates  to  all  persons  employed 
to    teach  in  his    county,   is    made    ex   officio    chairman 
thereof,  it  nevertheless  shows  an  intention  on  the  part 
of   the  legislative   assembly  to  take  from  that  officer 
much  of  his  supervisory  authority  over  city  schools. 
It  is  therefore  evident  that  the  act  of  October  twenty- 
sixth,  eighteen  hundred  and  eighty-two,  took  from  the 
county    superintendent    all    authority    to    change    the 
boundaries  of   any  district  created    by  such  act,  and 
that  it  made  no  provision  for  the  division  of  its  prop- 
erty in  case  of  a  change  in  its  boundaries  by  the  legis- 
lature, and  such  must  be  the  law  unless  changed  by 
subdivision  4  of   section  2590.     This   subdivision   pro- 
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Tides  that  ''When  changes  are  made  in  district  bound- 
aries as  heretofore  set  forth,"  (meaning  thereby  such 
changes  as  are  made  by  the  county  superintendent 
upon  the  petition  of  a  majority  of  the  legal  voters  of 
each  district  concerned  therein,  as  prescribed  in  subdi- 
vision 3,)  "or  when  any  district  shall  be  divided  into 
two  or  more  parts  for  schools  purposes,  '*  the  boards  of 
directors  shall  make  an  equitable  division  of  the  assets 
and  liabilities,  etc  There  are  only  two  methods  by 
which  the  boundaries  of  organized  school  districts  can 
be  changed,  first,  by  the  county  superintendent  directly 
upon  the  petition  of  a  majority  of  the  legal  voters  of 
each  district  concerned  in  such  change;  and.  second,  by 
an  act  of  the  legislative  assembly  changing  the  bound- 
aries of  an  incorporated  city,  and  thereby  changing' 
indirectly  the  boundaries  of  the  school  district  therein. 
Assuming  without  deciding  that  the  primary  object  of 
the  legislative  act  changing  the  boundaries  of  the  city 
was  to  subserve  the  interests  of  the  corporation,  but, 
as  the  effect  was  to  change  the  boundaries  of  the 
school  district  also,  and  as  the  amendment  of  section 
2590  was  made  after  the  passage  of  the  act  of  Octo- 
ber twenty-sixth,  eighteen  hundred  and  eighty- two,  it 
must  be  presumed  that  the  legislative  assembly  was 
cognizant  of  and  referred  to  the  prior  act  in  the  sys- 
tem of  school  laws,  and  that  by  making  use  of  the 
phrase,  "or  when  any  district  shall  be  divided  into 
two  or  more  parts  for  school  purposes,"  that  body 
meant  a  division  by  either  of  such  methods;  any  other 
construction  would  render  the  phrase  superfluous  and 
meaningless.  In  view  of  this  construction  can  the 
county  superintendent  apportion  the  school  fund  of  a 
district  which  has  been  divided  by  a  legislative  act 
without  an  adjustment  of  the  fund  by  the  boards  of 
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directors  of  the  districts  interested  therein,  or  by  a 
board  of  arbitrators  in  case  of  disagreement? 

The  latter  clause  of    subdivision  4  of   section  2590 
provides  that  the  five-mill  county  school  tax  and  the 
irreducible  state  school  fund  shall  be  divided  in  pro- 
portion to  the  number  of  persons  between  the  ages  of 
four  and  twenty  years  who  are  actual  residents  of  the 
district  at  the  time  of    the  division    of    such   funds. 
That  subdivision  also  prescribes  the  mode  which  is  to 
be  pursued  by  the  boards  of  directors  in  the  divisioa 
of  the  assets  and  liabilities  of  the  divided  school  dis- 
trict, and,  upon  their  failure  to  agree  upon  an  equit- 
able division  thereof,  it  further  provides  for  the  ap- 
pointment   of  a   board    of    arbitrators,   of    which   the 
county  superintendent,    by  right  of  his  office,  is  con- 
stituted   a    member,    and    the  chairman  thereof.    The 
statute,    having    prescribed    the    persons    who  should 
make    this    equitable    division,   impliedly  excludes  all 
others  from  taking  any  part  therein,   and  this  being 
so,  by  what  legal  right  can  the  county  superintendent 
make  the  division  except  as  a  member  of  the   board 
of   arbitrators?     But,   assuming  that  this  fund   is  no 
part  of  the  assets  of  a  district  until  it  has  been  ap- 
portioned  to  and  received  by  it,  and  that  the   latter 
clause  of  subdivision  4  sanctions  an  apportionment  of 
the  particular  fund  by  that  officer,  it  will  be  observed 
that  such  subdivision  also  provides  that  the   division 
shall  be  made  in  proportion  to  the  number  of  persons 
between  the  ages  of  four  and  twenty  years  who   are 
actual  residents  of  the  district  at  the  time  it  is  made. 
This  provision,  fairly  interpreted,  evidently  means  that 
the  fund  to  be  divided  must  bear  the  same  proportion 
to  the  amount  awarded  to  the  new  district  that  the 
whole  number  of  persons  of  school  age  in  the  ori^^nal 
district  bears  to  the  number  of  such  persons  in  the 
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territory  cut  off  from  it  The  district  was  divided 
May  twenty-fourth,  eighteen  hundred  and  ninoty-five» 
when  the  act  of  the  legislative  assembly  went  into  ef- 
fect and»  though  the  territory  cut  off  by  the  act  was 
not  organized  until  the  sixth  day  of  the  succeeding 
month,  when  a  board  of  school  directors  and  clerk 
were  elected  therein,  the  board  of  directors  and  clerk 
of  district  number  one,  by  express  provision  of  the 
statute,  continue  to  act  for  the  new  district  until  it.*^ 
organization:  Section  2590,  subdivision  4,  Hill's  Code. 

2.  The  records  show  that  there  were  one  hundred 
and  fifty  persons  of  school  age  in  district  number  two 
at  the  time  of  the  division,  but  it  does  not  appear  how 
many  persons  of  that  age  there  were  in  school  dis- 
trict number  one  at  that  time.  The  statute  requires 
the  clerk  of  each  school  district  to  enroll  annually, 
for  school  purposes,  all  persons  in  his  district  over 
four  and  under  twenty  years  of  age,  and,  when  com- 
pleted so  as  to  show  the  names  and  ages  of  such  per- 
sons, to  submit  the  enrollment  made,  under  oath,  to 
the  directors  and  citizens  of  the  district  at  the  regular 
annual  meeting  in  March  for  necessary  correction, 
and,  after  being  corrected,  to  retain  the  same  in  his 
oflBce,  and  file  a  copy  thereof  with  the  county  superin- 
tendent not  later  than  the  fifteenth  of  that  month: 
Code,  section  2619,  subdivision  5.  The  school  clerk  of 
district  number  one,  in  pursuance  of  this  provision, 
made,  and  on  March  thirteenth,  eighteen  hundred  and 
ninety-five,  filed  in  the  office  of  the  county  superin- 
tendent his  annual  census  report,  from  which  it  ap- 
pears that  there  were  at  that  time  nineteen  thousand 
four  hundred  and  seventy-one  persons  of  school  age 
in  the  district;  but,  assuming  that  the  census  thus 
made  is  presumed  to  show  the  number  of  persons  in 
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the    district   at  all  times    during .  the  school  year  in 
which  it  was  prepared, — and  this  presumption  is  rea- 
sonable, since  there  is  no  authority  for  taking  another 
census,  —  it  does  not  appear  that  any  of  the  one  hun- 
dred and  fifty  persons  residing  in  district  number  two 
were  enrolled  in  or  that  their  names  were  found  upon 
the  annual  census  of  school  district  number  one.    The 
rule  is  well  settled  that  in  mandamus  proceedings  the 
alternative  writ,  which  is  in  the  nature  of  a  complaint, 
must  show  a  clear  right  to  the  performance  of  the 
public  duty  which  is  sought  to  be  enforced:  Merrill 
on  Mandamus,   §  255;  Wood  on  Mandamus,  17;  Moses 
on  Mandamus,  206.     It    is    another    rule  equally  well 
settled   that  it  is  unnecessary  to  allege  in  a  pleading 
any  facts  the  existence  of  which  the  law  will  presume 
(Bliss   on    Code    Pleading,   3d    ed.,    §  175);   and,  since 
the  law  presumes  that  official  duty  has  been  regularly 
performed,   (subdivision  15,  g  776,  Hill's  Code,)  it  was 
unnecessary  to  allege   any  facts  showing   the  method 
by  which    the    county  sui^erintendent    arrived    at  the 
conclusion  that  there  were  one  hundred  and  fifty  per- 
sons of    school   age    in   district   number   two.      While 
these  facts  need  not  be  averred  in  the  alternative  writ 
by  reason  of  presumption,  yet  such  presumption  is  not 
conclusive,  and,  the  defendant's  return  having  lenJered 
an  issue  challenging  the  right  of  the  clerk  of  school 
district  number  two  to  make  the  report,  the  issue  pre- 
sented became  one  of  fact,  to  establish  which  the  bur- 
den was  cast  upon  the  defendant  ( National  Bank  v.  Har- 
oil  71  Cal.  603,  5  Am.  St.  Rep.  576,  16  Paa  507);  and, 
the  agreed  statement  of  facts  showing  a  want  of  com- 
pliance with  the  terms  of  the  statute,  the  clear  rigbt 
to  the  performance  of  the  public  duty  has  not  been 
established. 

It  may  be  conceded  that  a  school  district  has    no 
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vested  right  to  the  money  arising  from  the  levy  of  the 
county  school  tax,  or  interest  on  the  irreducible  state 
school  fund,  until  the  money  has  been  segregated  and 
apportioned  to  the  district;  but  it  has  an  inchoate 
right  to  the  funds,  and  by  mandamus  may  compel 
a  division  thereof  by  apportionment  based  upon  the 
annual  census  of  the  school  clerk.  The  right  to  this 
fund  is  not  ia  the  child,  though  a  per  capita  division 
is  made  for  his  benefit;  for,  if  it  were  so,  it  would 
follow  that  the  child,  by  removing  from  the  district 
at  any  time  within  the  year  after  he  was  enrolled, 
and  before  the  fund  had  been  expended,  could  take 
his  portion  thereof  with  him  to  another  district  in  the 
county;  and  if  he  could  do  that,  he  could  on  the  same 
reasoning  take  it  to  any  district  in  the  state.  True, 
he  may  remove  to  another  district,  and  thus  increase 
the  number  of  school  children  therein  entitled  to  the 
school  fund  under  another  census,  but,  except  in  case 
the  district  is  divided,  no  part  of  the  fund  which  the 
district  received  in  consequence  of  his  residence  can 
be  diverted  to  the  use  of  another  district  on  account 
of  such  removal;  and  if  all  the  children  moved  out 
of  the  school  district  after  the  annual  census  had  been 
taken,  but  before  the  fund  received  in  consequence  of 
their  enumeration  had  been  expended  in  their  educa- 
tion, the  money  thus  received  would  have  to  bo  re- 
turned to  the  county  treasury  for  reapportionment 
(Section  2608,  Hill's  Code);  thus  showing  that  the 
right  is  not  in  the  child  but  in  the  district  as  an  agent 
of  the  state  in  trust  for  his  education.  When  a  dis- 
trict has  been  divided,  and  the  duty  of  educating  a 
part  of  the  school  children  has  been  cast  upon  another 
district,  fair  dealing  demands  an  equitable  division  of 
this  fund,  and  our  statute  has  prescribed  the  method, 
Ko  provision  is  made  for  taking  another  census  as  the 
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basis  of  this  division,  and  hence  it  is  fair  to  presume, 
since  the  clerk  is  required  to  state  the  name  and  age 
of  each  child  in  his  annual  enrollment,  that  the  num 
ber  so  found  shall  be  deemed  the  number  actually  re- 
siding in  his  district  at  all  times  during  the  ensuing 
school  year,  and  upon  a  division  of  the  district  the 
number  of  children  in  each  part  would  be  easy  of  as- 
certainment from  an  inspection  of  the  clerk's  census 
roll  on  file  in  his  office.  It  is  also  fair  to  presume 
that  the  county  superintendent  is  authorized  to  divide 
the  fund  apportioned  to  a  district  upon  receiving  the 
statement  of  the  number  of  school  children  in  each 
i^art  after  a  division,  from  the  boards  of  directors,  or, 
upon  their  failure  to  agree,  from  the  board  of  arbitra- 
tors, and  to  apportion  the  school  fund  to  the  respec- 
tive districts,  not  upon  a  new  enrollment,  but  upon  the 
basis  of  the  old,  in  accordance  with  the  directors* 
agreement  or  the  arbitration;  but,  in  the  absence  of 
such  a  settlement  by  or  in  behalf  of  the  districts,  we 
fail  to  find  any  authority  in  the  statute  by  which  the 
school  superintendent  could  divide  this  fund. 

8.  Counsel  for  the  respondent  contends  in  his  ar- 
gument that,  the  county  superintendent  having  drawn 
an  order  which  was  payable  out  of  a  particular  fund, 
the  apportionment  of  which  was  solely  within  his 
power,  it  is  the  duty  of  the  county  treasurer  upon 
whom  the  order  is  drawn  to  pay  it  on  presentation, 
and  that  he  is  precluded  from  questioning  the  right  of 
the  county  superintendent  to  issue  the  order,  except 
in  a  direct  proceeding  to  review  his  action,  even 
though  he  may  have  erred  in  his  construction  of  the 
law.  The  rule  of  law  contended  for  is  not  applicable 
unless  the  county  superintendent  in  drawing  the  order 
was  exercising  judicial  and  not  ministerial  functions: 
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Hill's  Ck>de,  g  585;  People  v.  Bush,  40  Cal.  344;  Thompson  v. 
Mtnomah   County,  2  Or.  34.     ''As  a  general  rule/*  says 
Mr.  Throop  in  his  work  on  Public  Officers,  §  552,  **  judi- 
cial and  quasi  judicial  acts  are  conclusive,  except  when 
a  method   of    reviewing  the  same  is  given  by  statute; 
and  then   tlaoy  are  conclusive  tor  every  purpose,  ex- 
cept for    the  purpose  of  such  a  review.*'    Where  the 
law  authorizes  a  person  to  hear  and  determine  issues 
between  parties,  the  granting  or  refusal  of   the  relief 
demanded  therein  is  a  judicial  act;  but  where  a  power 
vests  in  judgment  or  discretion,  so  that  it  is  of  a  judi- 
cial nature  or  character,  but  does  not  involve  the  ex- 
ercise   of    the    functions    of  a  judge,    or  is  conferred 
upon  an  officer  having  no  authority  of  a  judicial  char- 
acter, the  expression  used  is  generally  "quasi  judicial," 
80  that  -where,  in  the  exercise  of  a  power,  an  officer  is 
vested    with  a  discretion,  his  act  is  regarded  as  quasi 
judicial:  Throop  on  Public  Officers,  §  553;  United  States 
y.  Arredondo,  31  U.  S.  (6  Pet),  689;  United  States  v.  Cali- 
fornia and  Oregon  Lumber  Company,  148  XT.  S.  31   (13  Sup. 
Gt.  458).     But  if   an  officer  or  board,  vested    by  law 
with  a  discretion,    act  in    excess  of    the    power   con- 
ferred, and  audit  a  claim  which  is  not  legally  charge- 
able against  the  corporation  for  which  he  or  it  acts, 
the  treasurer    thereof    may  refuse    to    pay    an    order 
drawn    upon    him    as    evidence    of    the    amount    so 
awarded:  Throop  on   Public  Officers,    §  554.     **If   the 
demand  for  which  the  warrant  is  drawn,"  says  Nor- 
ton, J.,  in  KeiOer  v.  Hyde,  20  CaL  593,  **was  not  legally 
chargeable  against  the  county,  the  treasurer  may  show 
this  fact  in  answer  to  a  demand  for  a  mandate  to  com- 
pel him  to  pay  it      The  party  asking   the    mandate 
must  be  entitled  to  the  money  as  against  the  county, 
of  which  the  treasurer  is  only  the  disbursing  agent, 
or  the  mandate  will  be  refused."    If  the  person  doing 
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an  act  is  a  ministerial  officer  only,  and  not  vested  by 
law  with  a  discretion   to  grant  or  deny   the   subject 
matter  demanded,   his   act  is  not  conclusive,   and  he 
must  show  in  justification  that  he  has  acted  within  the 
provisions  of  the  statute  conferring  the  power,  and  if 
he  has  not  done  so,  he  is  liable  to  the  person  specially 
injured    thereby:    Mechem    on    Public    Officers,  §  664; 
Floumoy  v.  City  of  Jeffersonville,  17  Ind.  129  (79  Am.  Dec 
468);  Robinson  v.  Chamberlain,  34  N.  Y.  389  (90  Am.  Dec. 
713);  while  judicial  and  quasi  judicial  officers  are  not 
liable  to  private  action  for  acts  within  their  jurisdic- 
tion: Mechem  on  Public  Officers,  §  619.     •*The  duty  is 
ministerial,"  says  Clopton,  J.,  in  Grider  v.  Tally,  77  Ala. 
422  (54  Am.  Rep.  65),  **when  the  law  exacting  its  dis- 
cbarge prescribes  and  defines  the  time,  mode,  and  oc- 
casion  of   its   performance  with    such    certainty   that 
nothing  remains  for  judgment  or  discretion.     Official 
action,  the  result  of  performing  a  certain  and  specific 
duty  arising  from  designated    facts,    is    a    ministerial 
act"    The  statute  prescribes  the  time  and  manner  of 
making  the  apportionment   with    such    certainty    that 
nothing  remains  for  the  judgment  or  discretion  of  the 
county    superintendent,    (subdivision    5,    §  2590,    Hill's 
Code,)  and  hence  that  officer  in  drawing  the  order  in 
question  was  performing  a  ministerial  duty  only.     This 
order   being   presumably    regular    upon    its    face,  the 
county  treasurer  would  have  incurred  no  personal  lia- 
bility if  he  had  paid  it  without  notice  of  facts  sufficient 
to  put  an  ordinarily  prudent  treasurer  upon  inquiry 
which  if  diligently  prosecuted  would  lead  to  a  discov- 
ery of  the  illegality  of  the  claim  upon  which  the  order 
was  founded:    Los  Angeles  County  v.   Lankershim,  lOO  Cal. 
525  (35  Pac.  153,  556);  but,  having  received  such  infor- 
mation, and  being  notified  that  he  would  be  held  per- 
sonally liable,  it  was  the  duty  of  the  county  treasurer. 
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if  he  had  any  reasonable  doubt  upon  the  subject,  to 
contest  the  payment.  It  follows  that  the  judgment 
mast  be  reversed,  and  the  cause  remanded  with  in- 
structions to  deny  the  peremptory  writ,  and  it  is  so 
ordered.  Reveused. 

Ai^ed  October  23;   decided  November  11,  1895. 

STATE   V.  KELLY.  jj-S 

[42  Pac.  217.1  y  _y 

136465 

1.  CoMPCTKNCT  OP  JuEOBs— Code,  J187.— a  jaror  who  testifies  that  from  "Waai 

reading  newspaper  reports  of  the  case  he  had  formed  and  expressed  '^L^?**! 

some  opinion,  but  that  his  opinion  was  not  fixed,  and  would  not  in-  2   ^ 

flaence  his  verdict,  is  competent:  State  v.  lufjrnm,  23  Or.  434.  an«i  Sinfe  '^""fflsi 

V.  Broum^  28  Or.  147,  approved  and  followed.  J8  216| 

2.  ExcLusiOTT   OF  JuBY  —  CJoyFESSioNs.— Whether    the  jury    shall    l>e  ex-  46   ^ 

duded  pending  the  preliminary  examination  as  to  the  adrui-sibility 
of  a  confession  is  within  the  discretion  of  the  trial  court:  .b'^t.'«  v. 
Skafer,  23  Or.  556,  cited  and  approved. 

Appeal,  from  Multnomah:  T.  A.  Stephens,  Judge. 

The  defendant,  Joseph  Kelly,  (more  familiarly 
known  in  the  criminal  records  as  ** Bunco"  Kelly,) 
was  jointly  indicted  with  X.  N.  Steeves.  an  attorney 
of  this  court,  on  a  charge  of  murdering  George  W. 
Sayres.  and,  having  been  convicted  of  the  crime  of 
murder  in  the  second  degree,  brings  this  appeal,  as- 
signing as  error  the  decision  of  the  court  overruling, 
his  challenge  to  certain  jurors  for  actual  bias,  and  its 
refusal  to  exclude  the  jury  from  the  courtroom  dur- 
ing the  preliminary  hearing  before  the  court  to  deter- 
mine the  admissibility  of  an  alleged  confession  offered 
in  evidence  by  the  prosecution. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  John  F.  Caples  and  John  Ditehburn, 

28  Oa.-16. 
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For  the  state  there  was  a  brief  by  Messrs.  Cieero  M. 
Idleman,  attorney-general,  and  Wilson  T.  Hume,  district 
attorney,  with  an  oral  argument  by  Mr.  Hume. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  Upon  the  examination  of  the  jurors  challenged 
on  their  voir  dire  each  of  them   testified  that  he  had 
read  what  purported  to  be  the  facts  of  the  case  in  the 
newspapers;  that  from  such  reading  and  what  he  heard 
he  had  formed  and  expressed  some  opinion  upon  the 
merits,  but  that  it  was  not  fixed,  and  would  not  influ- 
ence his  verdict  if  taken  as  a  juror.     Under  these  cir- 
cumstances there  was  no  reversible  error  in  overruling 
the  challenge.     This  question  has  been  so  often  and 
thoroughly  examined  by  the  court  that  it  is  unneces- 
sary to    do    more    at    this    time    than    refer    to    the 
opinions  in  the  following  cases:  State  v.  Tom,  8  Or.  177; 
Kumli  V.  Southern  Paeifie  Company,  21  Or.  505  (28  Pac.  637); 
State  V.  Ingram,  23  Or.  434  (31  Pac  1049);  State  v.  Brown, 
28  Or.  147  (41  Pac.  1042). 

2.  The  next  point  made  by  the  defendant  is  that 
the  court  erred  in  overruling   his  motion  to  exclude 
the  jury  from  the  courtroom  during  the  preliminary 
hearing  before  the  court  as  to  the  competency  of  a 
certain   alleged  confession  which  the  court,   after   the 
hearing,  refused  to  admit  in  evidence  because  it  was 
obtained  by  undue  influence  and  improper  inducements 
held  out  to  the  defendant  by  those  in  authority.    This 
is   a  new  question  here,  but  we  understand  the  prac- 
tice in  the  trial  courts  has  generally  been  to  conduct 
such  examinations  in  the  presence  of  the  jury,  and,  in 
our  c^inion,  the  question  as  to  whether  it  shall  be  so 
conducted  or  otherwise  should    be  left  to  the  sound 
discretion  of  such  courts.    The  competency  and  admis- 
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sibility  of  confessions,  like  other  testimony,  is  for  the 
conrt  to  determine;  but,  when  admitted,  their  weight 
and  credibility  is  for  the  jury  alone,  and  hence  it  is 
necessary  that  the  jury  should  be  put  in  possession  of 
all  the  circumstances  surrounding  the  making  of  an 
alleged  confession  to  enable  them  to  intelligibly  deter- 
mine the  weight  and  credibility  to  which  it  is  entitled. 
A  confession,  to  be  admitted,  must  have  been  freely 
and  voluntarily  made.  When  offered  in  evidence  the 
question  whether  it  was  so  made  is  to  be  decided  pri- 
marily by  the  presiding  judge,  but  his  decision  is  not 
conclusive  upon  the  jury  as  to  the  weight  or  credibil- 
ity to  be  given  to  such  evidence.  If,  upon  the  whole 
testimony,  they  believe  it  was  not  the  free  and  volun- 
tary act  of  the  defendant,  they  have  a  right  to  ex- 
clude it  entirely  in  their  consideration  of  the  case. 
Therefore,  if  the  preliminary  examination  is  not  held 
in  the  presence  of  the  jury,  and  the  court  admits  the 
confession  in  evidence,  the  whole  testimony  as  to  the 
circumstances  under  which  it  was  made  must  be  gone 
over  again  before  the  jury.  And  whether  this  course 
should  be  pursued  or  the  preliminary  examination  had 
in  the  presence  of  the  jury  in  the  first  instance  may 
be  safely  intrusted  to  the  sound  discretion  of  the  trial 
court.  Cases  may  arise,  it  is  true,  in  which  the  ends 
of  justice  might  be  best  served  by  conducting  the  ex- 
amination without  the  hearing  of  the  jury,  but  the 
necessity  for  such  precaution  must  be  left  to  the  en- 
lightened discretion  of  the  presiding  judge  to  deter- 
mine. 

The  argument  that  if  the  preliminary  hearing  is 
had  in  the  presence  of  the  jury  they  will  ordinarily 
learn  the  nature  of  the*  confession  and  be  influenced 
thereby  in  arriving  at  a  verdict,  although  the  court 
may  refuse  to  admit  it  in  evidence,  is  based  upon  an 
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unwarranted  assumption  of   the  ignorance  and  incom- 
petency .of    the    jury.     During    such    an    examination 
they  are  but  silent  spectators,  who  necessarily  under- 
stand that  out  of  its  results  something  may  or  may 
not  come  before  them  as  evidence,  and  that  until  the 
court  rules  the  question  is  for  its   consideration  and 
not  for  theirs.     In  the  judgment  of  the  law  juries  are 
deemed  capable  of   that  amount  of   discrimination;  it 
would  be   impossible  to  conduct  a  jury   trial  on  any 
other  principle.     In  this  as  in  most  other  cases  where 
evidence  is  offered  and  objected  to  it  is  generally  im- 
possible for  the  court  to    determine    its    admissiblity 
without  the  objection  itself,  the  argument  of  counsel 
or  the  offer  to  prove,    disclosing   to    some    extent  at 
least  its  nature;   and  the  law  assumes  that  jurors  arc 
competent  to  disregard  whatever  is  heard  at  such  a 
time,  but  not  admitted  as  evidence  for  their  considera- 
tion.    Experience  has  shown  such  to  be  the  case,  and 
upon  this  assumption  the  law  proceeds.     The  defend- 
ant cites  in  support  of  his  position  Hall  v.  State,  65  Ga. 
36,  Ellis  V.  State,  65  Miss.  44  (7  Am.  St.  Rep.  634,  3  So. 
188),  and  Carter  v.  State,  37  Texas,  362.     In  the  Georgia 
case  what  is   said  upon  this   question  is   mere  dietum, 
and  the  writer  of    the  opinion  failed  to  note  a  pre- 
vious decision  of  the  same  court  {Holsenbake  v.  State,  45 
Ga.  43,)  where  the  point  was  directly  made  and  ruled 
to  the  contrary.     And  in  the  subsequent  cases  of  Wool- 
folk  V.  State,  81  Ga.   551,  (8  S.  E.  724,)  and  Fletcher  v. 
State,  90  Ga.  468,   (17  S.  E.  100,)  the  court  took  occa- 
sion to  so  explain  the  Hall  case,  and  to  announce  wliat 
we  conceive  to  be  the  true  rule, — that  it  is  within  the 
discretion  of   the  trial  court  Jo  say  whether  the  jury 
shall  remain  or  retire  while    such    preliminary  testi- 
mony is  being  taken.     In  Fletcher  -v.  State,  90  Ga.    468, 
(17    S.    E.    100,)    Mr.   Chief    Justice    Beckley    said: 
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'* Touching  the  practice  of  retiring  the  jury,  the  strict 
letter  of    Hall  v.    State,    65  Ga.    36,    is    not    good  law. 
Though  approved  arguendo  in  McDonald  v.  State,  72  Ga. 
55,  it  has  since  been  toned  down  in  Woolfolk's  case, 
81  Ga.    564,  565,   (3  S.  E.  724,)  and  the  true  rule  an- 
nounced  to  be    that    the    question  whether    the    jury 
shall  be  retired  or  not  is  one  resting  in  the  sound  dis- 
cretion  of    the  court     In  the  Mississii)pi  and   Texas 
cases  the  judgments  were  reversed  upon  other  points, 
and    the   question   as    to   the  proper   practice  in  con- 
ducting the  preliminary  examination  to  determine  the 
admissibility  of   confessions  seems   not  to   have    been 
necessary  to  a  decision  in  either  instance.     We  have 
been  unable  to  find  that  the  question  has    arisen  in 
any  of    the  other  states  except  Ohio,   Alabama,    and 
Nebraska,  and  in  these  the  courts  have  held  that  the 
propriety  of  conducting  the  examination  in  or  out  of 
the  presence  of  the  jury  must  be  left  to  the  sound 
discretion  of   the  trial  court:  Lefevre  v.  State,  50  Ohio 
St  584   (35  N.  E.  52);   Mose  (a  slave)  v.  State,  36  Ala. 
211;   Shepherd   v.   State,   81   Neb.   389    (47   N.   W.    1118). 
In  this  state  the  rule  prevails  that  such  inquiry  as  to 
the  admissibility  of    dying  declarations  may  be    con- 
ducted  in    the    hearing    or    presence  of  the  jury,   or 
otherwise,  as  the  discretion  of  the  court  may  dictate, 
{Stole  V.  Shaffer,  23  Or.  555,  32  Pac.  545,)  and  no  good 
reason    can    be    suggested    why    a    different    practice 
should    prevail    as    to    confessions.      There    being    no 
error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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Aigaed  October  7;   decided  November  11,  1895. 
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S  m  CONNELL  v.  McLOUGHLIN. 

28    JS»|  [42  Pac.  218.] 

36    103|' 

Jl   ^1  1.  SouBcic  OF  Aobkt's  Authority.—  The  exist^^nce  of  an  agent's  autharity 

^  2301  dejiends  apon  the  intention  of  the  principal,  and  is  purely  a  question 

_43   35l|  of  fact:  Glenn  v.  Savage,  14  Or.  667,  cited  and  approved. 

46     39  2.  Question  for  Jury. —  If  on  a  trial  there  is  any  dispute  regarding  the 

-i§  391 :  facts,  or  if  there  may  reasonably  be  a  difference  of  opinion  as  to  the 

deductions   therefrom,  the  matter  should  be  submitted  to  the  jary: 

Hedin  v.  Subwhan  Railway  Company,  26  Or.  155,  cited  and  approved. 

3.  Proof  of  Aqkhcy.— The  authority  of  an  agent  cannot  be  proved  by 

the  alleged  agent's  own  statements  or  acts,  unless  it  be  also  shown 
that  the  principal  knowingly  acquiesced  therein. 

4.  Power  of  Agent  to  Exbcute  Note. — An  agent  authorized  to  manage 

and  disix>9e  of  a  sash  and  door  manufacturing  plant  has  no  authority 
to  execute  a  note  in  the  name  of  his  principal  in  payment  for  lom- 
ber,  it  not  appearing  when  the  lumber  was  purchased,  or  that  it  was 
used  or  intended  for  the  benefit  of  the  principal. 

5.  Presumption   from   Suppressed  Evidence — Agency. —  Where  the  au- 

thority of  an  alleged  agent  to  execute  a  note,  in  an  action  thereon 
against  the  principal,  is  in  issue,  the  failure  of  the  a^ont,  who  was  an 
unwilling  witness,  to  produce  his  power  of  attomei',  does  not  of  it- 
self raise  a  presumption  that  he  was  authorized  to  execute  the  note. 

Appeal  from  Multnomah:  Hart  well  Hurley,  Judge. 

This  is  an  action  by  Samuel  C!onnell  against  Martha 
E.  McLoughlin  to  recover  upon  a  promissory  note 
alleged  to  have  been  executed  by  an  agent  of  the  de- 
fendant. The  facts  are  that  one  E.  McLoughlin,  being 
the  lessee  of  certain  premises  in  the  City  of  Portland, 
owned  a  building  thereon  in  which  he  operated  a  sash 
and  door  factory  under  the  firm  name  and  style  of  the 
Portland  Door  and  Lumber  Company;  that  on  June 
seventh,  eighteen  hundred  and  ninety-three,  for  the  ex- 
pressed consideration  of  seven  thousand  dollars,  he  ex- 
ecuted a  bill  of  sale  to  his  mother,  the  defendant,  in 
which  he  assigned  all  his  right,  title,  and  interest  in 
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and  to  said  building,  and  also  transferred  to  her  all 
the  machinery,  tools,  and  furniture  therein,  together 
with  the  stock  of  merchandise  and  material  on  hand, 
which  bill  of  sale  was  duly  recorded  on  the  day  suc- 
ceeding its  execution;  that  McLoughlin  took  a  power 
of  attorney  from  his  mother  authorizing  him  to  dis- 
pose of  the  property  so  transferred  to  her,  and  con- 
tinued to  operate  the  factory  for  her  under  the  same 
firm  name;  that  one  E  S.  Bryant  having  furnished  to 
said  firm  for  use  in  the  factory  lumber  and  materials 
of  the  reasonable  value  of  four  hun^lred  and  fifty- two 
doUars  and  twenty -one  cents.  McLoughlin,  on  June 
seventh  of  that  year,  as  evidence  of  the  amount  dxm 
Bryant,  executed  to  him  a  promissory  note,  jDayable 
in  three  months,  and  signed  the  same  **  Portland  Door 
and  Lumber  Company,  per  E.  McLoughlin,  Manager"; 
that  Bryant,  in  consideration  of  three  hundred  dollars 
to  be  paid  to  him,  if  the  amount  due  thereon  could  be 
collected  from  the  defendant,  assigned  it  before  ma- 
turity to  the  plaintiff,  who  alleged  in  his  complaint  the 
necessary  facts  to  show  that  he  was  the  owner  and 
holder  thereof.  The  defendant  denied  the  material 
allegations  of  the  complaint,  and  upon  a  trial  of  the 
issues  thus  joined  the  plaintiff  introduced  his  evidence 
and  rested,  whereupon  the  defendant  moved  the  court 
for  a  nonsuit,  which,  being  denied,  a  verdict  was  ren- 
dered for  the  plaintiff,  and  from  the  judgment  thereon 
the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs,  Davis,  Gan- 
tenbien  and  Veasie,  and  an  oral  argument  by  Mr.  Arthur  L. 
Veasie. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  Abraham. 
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Opinion  by  Mr.  Justice  Moore. 

1.  It  is  contended  that  the  plaintiff  failed  to  in- 
troduce any  evidence  tending  to  show  McLoughlin's 
authority  to  execute  the  note  for  the  defendant,  and 
that  the  court  therefore  erred  in  denying  the  motion 
for  a  nonsuit  The  existence  of  an  agent's  authority 
depends  upon  the  intention  of  his  principal,  and  is 
purely  a  question  of  fact:  Glenn  v.  Savage,  14  Or.  567 
(13  Pac.  442). 

2.  If  there  be  any  dispute  as  to  the  fact  in  issue, 
it  is  clearly  a  question  for  the  jury;   or,  if  there  be 
no  dispute  as  to  the  facts,  but  there  may  reasonably 
be   a  difference   of  opinion  as   to  the   inferences  and 
conclusions  deducible  therefrom,  it  is  the  province  of 
the  jury  to  determine  the  question:  Goshom  v.  Smith,  Q2 
Pa.   St.  435;  Herbert  v.  Dufur,  23  Or.  462  (32  Pac.  302); 
Hedin  v.   Suburban  Railway   Company y  26   Or.  155  (37  Pac 
540).     The  witness  Bryant  testified  that  when  he  ac- 
cepted the  note  he  supposed  McLoughlin  was  a  mem- 
ber of  the  Portland   Door  and  Lumber  Company,  and 
that  he  did  not  know  the  defendant,  nor  ever  heard 
of  her,  while  McLoughlin  testified  that  his  power  of 
attorney  only  authorized  him  to  dispose  of  the  prop- 
erty, stock,  and   material,   and   that  he  had  no  direct 
authority  from  his  mother  to  execute  the   note.     As- 
suming that  a  conclusion  could  be  based  upon  a  want 
of  proof,    and   that    it    might   reasonably   be   inferred 
that,  while  the  power  of   attorney  did  not    authorize 
McLoughlin   to   execute  notes  for  his  mother,  he  ac- 
quired such  authority  by  some  other  means,  and  that, 
although   the  power  to   do   so  was    not    directly   con- 
ferred, it  was  clearly  implied,  such  an  inference  would 
not  authorize  the  court  to  submit  the  question  to  the 
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jury,  for  the  inference  so  deduced  could  not  be  of 
greater  weight  than  a  positive  declaration  by  Mc- 
Loughlin  that  he  had  authority  to  execute  notes  for 
his  mother,  in  the  absence  of  any  proof  that  she 
knowingly  acquiesced  in  such  statements,  if  made  by 
him. 

3.  The  rule  is  well  established  that  the  authority 
of  an  agent  cannot  be  proved  by  his  own  statements 
that  he  is  such,  in  the  absence  of  evidence  that  the 
principal  knowingly  acquiesced  in  such  declarations: 
Graves  v.  Horton,  38  Minn.  66  (35  N.  W.  56H);  Hatch  v. 
Squires,  11  Mich.  185;  Streeter  v.  Poor,  4  Kan.  412;  St. 
Louis  Railway  Company  v.  Kinman,  49  Kan.  627  (31  Pac. 
126).  The  authority  of  one  person  to  act  for  another 
rests  upon  the  intention  of  the  principal  to  be  bound 
by  the  acts  and  contracts  of  his  agent  In  controver- 
sies between  the  principal  and  his  agent  this  intention 
may  be  proved  by  the  written  commission  conferring 
the  power,  or  by  acts  or  declarations  of  the  principal 
in  acknowledgment  of  the  agent's  authority;  while  in 
actions  between  the  principal  and  third  persons,  grow- 
ing out  of  their  contracts  with  his  agent,  the  intention 
of  the  principal  may  be  proved  in  the  same  manner  as 
in  controversies  between  him  and  his  agent,  and  in 
addition  thereto  it  may  be  inferred  from  apparent  au- 
thority, by  proving  that  the  principal  knowingly  per- 
mitted the  agent  to  assume,  or  that  he  held  the  agent 
out  to  the  public  as  possessing  the  necessary  power, 
and  hence  the  validity  of  a  contract  made  w^ith  an 
agent  and  the  right  of  action  founded  on  its  breach 
grows  out  of  the  intention  of  the  principal  to  be  bound 
by  the  act  of  his  agent.  A  principal  is  bound  by 
whatever  his  agent  may  lawfully  do  within  the  scope 
of  the  power  conferred,  and,  upon   the   theory   that 
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where  a  right  is  conferred  the  power  is  also  granted 
without  which  the  right  itself  cannot  exist,  this  scope 
includes  whatever  the  agent  may  necessarily  do  in  the 
performance  of  the  particular  act  expressly  author- 
ized: Law  V.  Stokes,  32  N.  J.  Law,  249  (90  Am.  Dea  665). 
**The  authority  of  an  agent,"  says  Andrews,  J.,  in 
Walsh  V.  Hartford  Fire  Insurance  Company,  73  N.  Y.  5,  **is 
not  only  that  conferred  upon  him  by  his  commission, 
but  also,  as  to  third  persons,  that  which  he  is  held  out 
as  possessing.  The  principal  is  often  bound  by  the 
act  of  his  agent  in  excess  or  abuse  of  his  actual  au- 
thority, but  this  is  only  true  between  the  principal 
and  third  persons,  who,  believing  and  having  a  right 
to  believe  that  the  agent  was  acting  within  and  not 
exceeding  his  authority,  would  sustain  loss  if  the  act 
was  not  considered  that  of  the  principal."  The  prin- 
ciple announced  in  this  case  carries  the  doctrine  of  lia- 
bility to  the  very  verge,  and  proceeds  upon  the  estop- 
pel of  the  principal,  founded  upon  the  familiar  theory 
that  where  one  of  two  innocent  persons  must  suffer 
from  the  act  of  a  third,  he  who  first  trusted  such  third 
person  and  placed  in  his  hands  the  power  which  en- 
abled him  to  do  the  act  or  permitted  him  to  commit 
the  wrong,  must  bear  the  loss.  But  before  the  appli- 
cation of  this  rule  of  law  can  be  invoked,  two  import- 
ant facts  must  be  clearly  established,  first,  the  principal 
must  have  held  the  agent  out  to  the  public  in  other 
instances  as  possessing  sufficient  authority  to  embrace 
the  particular  act  in  question,  or  knowingly  acquiesced 
in  the  agent's  assertions  of  the  requisite  authority; 
and,  second,  the  party  dealing  with  such  agent  must 
have  had  reason  to  believe,  and  must  have  believed, 
that  the  agent  possessed  the  necessary  authority. 
Those  two  facts  must  always  be  established  to  render 
the  principal  liable  for  the  act  of  his  agent  in  excess 
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or  abuse  of  his  authority,  for  any  person  dealing  with 
an  agent  does  so  at  his  peril,  and  the  burden  falls 
upon  him  to  show  that  the  agent  possessed  the  neces- 
sary authority:  Anderson  v.  Kissam,  35  Fed.  690.  When 
Bryant  accepted  the  note  he  supposed  McLoughlin 
was  a  member  of  the  firm,  and,  as  such,  had  authority 
to  execute  it;  and  at  that  time,  never  having  heard  of 
nor  known  the  defendant,  he  had  no  reason  to  believe 
nor  did  he  believe,  from  any  knowledge  derived  from 
her  acts,  that  she  was  holding  her  son  out  to  the  public 
as  possessing  authority  to  execute  notes  for  hor;  and 
it  having  been  assigned  by  Bryant  to  Connell  as  trus- 
tee for  him,  the  plaintiffs  right  of  action  cannot  be  su- 
perior to  that  of  his  assignor;  and  hence  it  follows 
that  if  the  defendant  is  liable  at  all  it  must  be  in  con- 
sequence of  the  express  power  delegated  to  the  agent: 
Bicl^ord  v.  Menier,  107  N.  Y.  490  (14  N.  E.  438). 

4.  No  evidence  of  an  express  grant  of  power  from 
the  defendant  to  her  son  to  execute  notes  for  her  was 
introduced  at  the  trial,  but  the  authority  to  do  so  is 
sought  to  be  inferred  from  the  proof  of  other  facts 
which  show  that  McLoughlin,  after  the  bill  of  sale 
was  executed,  continued  to  operate  the  factory  for  his 
mother,  who  furnished  him  money  for  that  purpose; 
that  he  paid  off  some  of  the  debts  of  the  old  firm 
with  merchandise  which  was  transferred  to  the  de- 
fendant, and  offered  to  pay  Bryant  in  the  same  man- 
ner; and  that  he  procured  from  other  factories  build- 
ing material  which  he  shipped  to  patrons  of  the  Port- 
land Door  and  Lumber  Company  and  thereby  made 
profits  in  which  his  mother  had  no  interest  Conced- 
ing that  McLoughlin  had  authority  from  his  mother 
to  do  the  acts  established  by  the  evidence,  can  it  be 
iaferred  from  the  proof   of    such  acts  that  she    also 
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gave   him   power  to   execute    notes  for  her?    "Wheu 
the   authority   to  execute  or  indorse   a  negotiable  in- 
strument," says  Mr.  Daniels  in  his  work  on  Negotia- 
ble Instruments,  (4th  ed.   §  292,)  **is  sought  to  be  de- 
duced from  an  agency  to  do  certain  other  acts,  it  must 
be   made   to  appear  afSrmatively  that  the  signing  or 
indorsement   of    such    an    instrument   was   within  the 
general  objects   and   purposes  of   the  authority  which 
was  actually  conferred.      And   in  interpreting  the  au- 
thority of  the   agent,  it  is  to  be  strictly   construed." 
An  agent  employed  to  make  purchases  cannot  give  a 
negotiable  note  on  which  his  principal  will  be  liable: 
Brown  v.  Parker,  7  Allen,  337;  Taber  v.   Cannon,  8  Mete. 
-^Mass.),  456;   Webber  v.  Williams  College,  23  Pick.  302.    An 
agent  employed   to  manage  a  store  has  no  authority 
in  consequence  of    such   agency   to    make    or  indorse 
notes   in   the   name  of  his  principal:  Smith  v.   Gibson,  G 
Blackf.  3G9.     **The  power  of   binding  by   promissory 
negotiable  notes,"  says  Hubbard,  J.,  in  Paige  v.  Stone, 
10  Mete.  (Mass.),  160,   **can  be  conferred  only  by  the 
direct   authority   of  the   party   to   be  bound,  with  the 
single  excei^tion  where,  by  necessary  implication,  the 
duties   to  be  performed  cannot  be  discharged  without 
the  exercise  of  such  a  power.     To  facilitate  the  busi- 
ness of  note-making,  and  thus  affect  the  interest  and 
estates  of  third  persons  to  an  indefinite  amount,  is  not 
within  the  object  and  intent  of  the  law  regulating  the 
common  duties  of  principal  and  agent;  neither  is  the 
^ower  to  be  implied  because  occasionally  an  instance 
occurs  in  which  a  note,  so  made,  should  in  equity  be 
paid."     It  has  been  held  that  an  agent's  authority  to 
execute  negotiable  paper  will  be  implied  when  a  note 
has  been  given  for  goods  or  material  necessary  to  the 
transaction  of  the  principars  business,  {Odeorne  v.  Maxcy, 
13  Mass.  177,)  but  in  such  cases,  in  order  to  hold  the 
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principal  liable,  it  must  appear  that  the  purchases 
were  made  for  his  benefit  or  authorized  by  him:  Smith 
V.  Gibson,  6  Blackf.  369.  In  the  case  at  bar  the  evi- 
dence does  not  show  whether  Bryant  furnished  the 
materials  constituting  the  consideration  for  the  note 
before  or  after  the  bill  of  sale  was  executed,  or  that 
they  were  for  the  use  or  benefit  of  the  defendant  or 
authorized  by  her.  It  follows  that  McLou^^hlin,  as 
manager  of  the  sash  and  door  factory,  did  not  have 
power  to  bind  his  principal  by  the  execution  of  the 
note,  nor  can  such  authority  be  inferred  from  tlie 
proof  of  facts  by  which  it  is  sought  to  be  established. 

5.  Counsel  for  respondent  contends  that  McLough- 
lin,  as  a  witness  for  the  plaintiff,  was  unwilling  and 
hostile,  and  that,  having  failed  to  produce  the  power 
of  attorney  from  his  mother,  it  must  be  presumed  that 
if  the  instrument  had  been  in  evidence  it  would  have 
established  his  authority  to  execute  the  note.  The 
bill  of  exceptions  does  not  show  that  any  i^revious  de- 
mand had  been  made  to  produce  the  power  of  attor- 
ney, and  this  witness  testified  that  it  had  been  at  one 
time  in  his  possession,  but  that  he  did  not  know  where 
it  was  or  to  whom  he  had  delivered  it;  and  that  it  did 
not  contain  such  authority.  Had  the  plaintiff  made  a 
prima  facie  case  from  the  production  of  other  evidence, 
sufficient  by  itself  to  support  the  judgment,  the  failure 
to  produce  the  power  of  attorney  would  raise  a  pre- 
sumption that  it  contained  the  necessary  authority; 
but  this  presumption  does  not  relieve  the  plaintiff  al- 
together from  the  burden  of  proving  his  case.  Had 
other  evidence  of  the  contents  of  the  power  of  attor- 
ney been  introduced,  from  which  it  appeared  that  suf- 
ficient authority  had  been  delegated  to  warrant  the 
execution    of    the    note,  —  assuming    that    McLoughlin 
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stood  in  the  relation  of  an  adverse  party  at  the  trial,— 
the  presumption  invoked  might  be  indulged:  Lawson 
on  Evidence,  137;  2  Wharton  on  Evidence,  §  1268;  The 
Life  and  Fire  Insurance  Company  v.  Mechanic  Fire  Insurance 
Company,  7  Wend.  31;  Thayer  v.  Middlesex  Mutual  Fire  In- 
surance Company,  10  Pick.  326;  Gage  v.  Parmelee,  87  IlL 
329;  Did  v.  Missouri  Pacific  Railway  Company,  37  Mo.  App. 
454.  A  careful  examination  of  the  evidence  intro- 
duced leads  us  to  believe  that  it  failed  to  show  any 
authority  on  the  part  of  the  agent  to  execute  the  note 
for  his  principal,  and  that  the  court  erred  in  denying 
the  motion  for  a  nonsuit,  for  which  reason  the  judg- 
ment is  reversed  and  a  new  trial  ordered. 

Reversed. 

Argaed  October  14;  decided  December  2,  1895. 
^xTm  TYLER  v.  STATE. 

*^    —  [42  Pac.  618.] 

Recobd  op  Justice's  Court— Testimony— Writ  of  Review — Code,  |}  587- 
2054. —  The  testimony  of  witnesses  in  criminal  trials  before  a  jostioe 
of  the  peace  is  not  part  of  the  **  record"  in  such  cases,  (IliU's  Code, 
g  11054,)  and  hence  is  not  part  of  the  "certified  copy  of  the  record" 
that  a  justice  attaches  to  a  writ  of  review  as  his  answer:  Code,  ^587 

Appeal  from  Multnomah:   K  D.  Shattuck,  Judge. 

This  is  a  proceeding  to  review  the  judgment  of  a 
justice's  court  The  record  shows  that  a  verified  com- 
plaint was  filed  in  the  office  of  the  justice  of  the 
peace  of  South  Portland  District,  Multnomah  County, 
charging  Alfred  Tyler  with  the  crime  of  defacing  a 
building  not  his  own,  and,  a  warrant  being  issued 
thereon,  he  was  arrested  and  taken  before  the  justice, 
who  read  the  complaint  to  him,  to  which  he  entered 
a  plea  of  not  guilty.  The  issue  being  thus  joined,  a 
trial  was  had,  at  which  Tyler,  after  the  state  had  in- 
ti-odnced  its  evidence  and  rested,  moved  the  court  to 
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dismiss  the  action  and  discbarge  him,  but  the  court 
overruled  the  motion,  found  him  guilty  as  charged, 
and  imposed  upbn  bim  a  fine  of  ten  dollars.  There 
upon  he  filed  in  the  circuit  court  of  said  county  his 
petition,  in  which  he  purported  to  set  out  the  sub- 
stance of  the  evidence  given  at  the  trial  by  the  wit- 
nesses for  the  state,  alleging  as  errors  of  law  the 
overruling  of  said  motion,  and  the  imposition  of  the 
fine,  and  praying  that  a  writ  might  issue  to  review 
the  judgment  of  the  justice's  court.  A  writ  of  review 
having  been  issned  and  directed  to  the  justice,  that 
ofticer  returned  it  to  the  circuit  court  with  a  certified 
copy  of  the  record  annexed  thereto,  and  also  made 
the  following  certificate:  "In  response  to  the  allega- 
tions as  to  the  evidence  rendered  on  the  trial  of  the 
above  entitled  action,  contained  in  the  petition  of 
Alfred  Tyler  for  a  writ  of  review,  I  have  to  state  that 
the  evidence  given  at  the  trial,  or  any  part  thereof, 
is  not  part  of  the  record  of  this  court;  that  the  evi- 
dence was  not  written  out  or  in  any  manner  pre- 
served, nor  was  any  request  made  by  defendant  or 
his  attorney  to  extend  or  preserve  the  evidence,  or 
make  the  evidence  a  part  of  the  record;  that  to  the 
best  of  my  recollection  the  testimony  set  out  in  the 
petition  of  Alfred  Tyler  is  not  a  full  or  correct  state- 
ment of  the  testimony  introduced  by  the  state  on 
said  trial;  that  I  have  no  means  of  certifying  to  the 
evidence  rendered  at  such  trial."  On  the  return  of 
the  writ,  Tyler  moved  the  court  for  an  order  requir- 
ing the  justice  to  make  a  more  full  and  complete  re- 
turn thereto,  by  stating  and  certifying  to  the  evidence 
taken  before  him,  which  motion  having  been  over- 
ruled, the  writ  was  dismissed,  and  the  judgment  of 
the  justice's  court  affirmed,  and  from  the  judgment  so 
rendered  he  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  arga- 
ment  by  Mr.  Sidney  Dell, 


For  the  state  there  was  a  brief  by  Messrs.  George  E. 
Chamberlain,  attorney -general,  and  Wilson  T.  Hume,  district 
attorney,  and  an  oral  argument  by  Mr.  John  H.  Hall. 

Per  Curiam.  It  is  contended  by  the  plaintiff  that 
there  was  an  entire  absence  of  proof  in  the  justice's 
court  of  the  commission  by  him  of  the  crime  charged, 
and  hence  the  finding  of  that  court  that  he  was  guilty 
thereof  is  erroneous  as  a  matter  of  law.  The  statute. 
in  substance,  provides  that  the  writ  of  review  shall  be 
directed  to  the  court  whose  decision  is  sought  to  be 
reviewed,  requiring  it  to  return  said  writ  to  the  cir- 
cuit court  with  a  certified  copy  of  the  record  in  ques- 
tion annexed  thereto:  Hill's  Code,  g  587.  Section  -054 
provides  that  **the  records  and  files  of  a  justice's 
court  are  the  docket  and  all  papers  and  process  filed 
in  or  returned  to  such  court,  concerning  or  belonging 
to  any  proceeding  authorized  to  be  had  or  taken 
therein,  or  before  the  justice  of  the  peace  who  holds 
such  court."  The  statute  nowhere  requires  the  jus- 
tice to  reduce  the  testimony  of  witnesses  to  writing 
in  criminal  trials  before  him  as  such  justice,  and  hence 
the  evidence  taken  in  a  justice's  court  on  the  trial  of 
a  criminal  action  is  no  part  of  the  record.  In  Beehcr 
V.  Malheur  County,  24  Or.  217,  (33  Pac.  543,)  the  plaintiff 
sought  to  review  an  order  of  the  board  of  equalization 
in  the  matter  of  correcting  his  assessment  The  rec- 
ord did  not  contain  the  evidence  on  which  the  order 
was  founded,  but  it  was  held  that  it  must  be  presumed 
to  have  been  sufficient  to  authorize  the  board  to  make 
the  order,  and  the  writ  was  dismissed.  Bean,  J.,  in 
deciding  the  case,  says:  **It  thus  appears  that  the  only 
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(inestion  on  tMs  appeal  is  whether  the  proceedings  of 
a  board  of  equalization,  after  it  has  acquired  jurisdic- 
tion of  the  taxpayer,  will  be  set  aside  and  annulled  on 
writ  of  review  because  the  record  does  not  contain 
the  evidence  on  which  its  findings  of  fact  were  based. 
There  is  no  provision  of  law,  of  which  we  are  aware, 
making  it  the  duty  of  the  board  to  reduce  to  writing 
or  preserve  the  evidence  before  it  in  the  matter  of 
the  equalization  of  taxes,  and,  although  it  is  an  infe- 
rior tribunal,  every  presumption  exists  in  favor  of  the 
regularity  of  its  proceedings  after  it  has  once  ac- 
quired jurisdiction."  In  the  case  at  bar,  the  evidence 
taken  at  the  trial  being  no  part  of  the  record,  it 
must  be  presumed  to  have  been  sufficient  to  warrant 
the  conviction;  and  as  the  writ  of  review  brings  up 
from  an  inferior  court  only  the  record  upon  which 
the  court  issuing  the  writ  tries  the  question  of  juris- 
diction and  errors  affecting  the  proceedings,  {Road  Co»i 
pony  V.  Douglas  County,  5  Or.  406;  S.  C.  6  Or.  300;  Barton 
V.  La  Grande,  17  Or.  577,  22  Pac.  Ill;  Smith  v.  City  of 
Portland,  25  Or.  297,  35  Pac.  665,)  and  it  appearing 
from  such  record  that  the  justice's  court  had  jurisdic- 
tion of  both  the  party  to  and  subject-matter  of  the 
action,  it  follows  that  the  circuit  court  committed  no 
error  in  dismissing  the  writ,  and  hence  the  judgment 
is  affirmed.  Affirmed  . 

28  0E.-17. 
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Stawtb  of  Frauds — Pbomiab  to  Pay  Dbbt  of  Another. —  WTiere  plain-  j 

tiff  performed  work  for  one  who  contracted  with  defendants  to  do  it, 
and,  after  the  work  was  completed,  defendants  orally  promised  to 
pay  therefor,  plaintiff  cannot  recover,  though  such  promise  was  im- 
conditional. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  by  Mathias  Bixby  against  Charles 
P.  Church  and  Joseph  Gaston  to  recover  for  work  and 
labor  alleged  to  have  been  performed  by  the  plaintiff 
for  the  defendants  between  the  first  day  of  June, 
eighteen  hundred  and  ninety-two,  and  the  first  day  of 
November  of  the  same  year.  The  complaint  avers 
that  between  the  dates  named  the  plaintiff  hauled  and  | 

transported  for    the    defendants,    at   their    special  in-  I 

stance  and  request,  thirty-one  tons  and   four  hundred  \ 

pounds  of  merchandise,  at  the  agreed  and  stipulated 
price  of  six  dollars  per  ton,  amounting  in  the  aggre- 
gate to  the  sum  of  one  hundred  and  eighty-seven  dol- 
lars and  twenty-five  cents,  no  part  of  which  has  been 
paid,  except  the  sum  of  one  hundred  dollars.  The 
answer  is  a  specific  denial  of  all  the  allegations  of 
the  complaint.  The  trial  in  the  court  below  resulted 
in  the  plaintiff  recovering  judgment  for  the  amount  de- 
manded in  the  complaint,  and  defendeints  appeaL 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  William  H,  Adams. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  S.  Harmum. 
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Opinion  by  Mr.  Chief  Justice  Bean. 

From  the  bill  of  exceptions  it  appears  that  at  the 
time  the  services  were  rendered  defendants  were  en- 
gaged in  getting  out  and  marketing  logs  in  the  vicin- 
ity of  Coal  Creek,    in   the    State   of   Washington,  and 
had  a  contract  with  one  Walter  Neish  to  furnish  and 
deliver    logs    to    them    at    such  place  at  a  stipulated 
price  per  thousand,  and  that  the  hauling  in  question 
was    a    part    of    the   labor   necessary   to  be  done  by 
Neish  in  performing  his  contract  with  the  defendants. 
There   was   evidence    given   on   the   trial   from   which 
the  jury  could  have  found  either  (1)  that  plaintiff  was 
employed  by  defendants,  and  that  the  work  was  per- 
formed for  them  and  on  their  sole  credit,  as  alleged 
in  the  complaint;  or,  (2)  that  plaintiff  was  employed 
by  and  rendered  the  services  for  Neish,  and  that  de- 
fendants agreed  to  pay  him,  upon  the  order  of  Neish, 
if  they  should  have  funds  in  their  hands  belonging  to 
Neish  at  the  time  the  order  should  be  presented,  and 
not  otherwise;   or,   (3)  that  the  work  was  performed 
for  Neish,  and  that  defendants  verbally  agreed  to  pay 
therefor  in  case  Neish  did  not;  or,  (4)  that  plaintiff's 
contract    was    made    with    and    services    rendered  to 
Neish  alone,  and  that  after  the  contract  had  been  com- 
pleted he  gave   plaintiff   an    order  on  the  defendants 
for  the  amount  sued  for,   which,   upon   presentation, 
they  verbally    agreed  to  pay.     As  applicable    to    the 
third  and  fourth  theories  of  the  case   suggested,  the 
defendants    at    the   proper    time   requested   the   court 
to  instruct   the   jury,   first,  that  if   defendants   agreed 
merely  to  pay  Neish's  debt  in  case  he  did  not  do  so, 
tiie  verdict  must  be  for  them,  because  the  agreement 
\b  void  under  the  statute  of  frauds;  and,  second,  that  if 
the  contract  was  made  with  Neish,  and  the  work  per- 
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formed  for  him  and  not  the  defendants,  plaintiff  can 
not  recover,  even  though  defendants  afterwards  agreed 
to  pay  Neish's  debt,  because  such  agreement  was  not 
in  writing.     That  these  instructions  correctly  state  the 
law  as   applicable  to  this  case,  is  not  questioned,  but 
it  is  claimed  that  they  were  given  in  substance  in  the 
general  charge  which  is  made   a  part  of  the  bill  of 
exceptions,  and  consists  of  three  separate  instructions, 
as  follows:    "There  is  some  evidence  tending  to  show 
that    the    agreement    between     the   parties    was   that 
Church  and  Gaston  would  pay,  upon  the  order  of  Mr. 
Neish,  any  surplus  Neish  might  have  in  their  hands. 
They  aver  there  has  been  no  surplus  in  their  hands, 
consequently  they  have  nothing  to  pay.     If  that  is  the 
fact  about  it,  your  verdict  should  be  for  the  defend- 
ants.    There  is  some  evidence  still  further  tending  to 
show  they  were  sureties;  that  they  undertook  to  guar 
antee  Neish's  debt.    The  plaintiff  cannot  recover  on 
that  theory  of  the  case,  because  in  siach  case  the  un- 
dertaking   of    a   man   who    promises    to   pay    another 
man's   debt   must  be  in  writing;   not  only  in  writing, 
but  must  express  the  consideration.     A  nan  cannot  be 
compelled  to  pay  another's  debt  unless  his  promise  is 
in  writing.     There  is   other  evidence  tending  to  show 
that  Church  and  Gaston  undertook  to  pay  absolutely 
this  demand.     You  will  examine  the  whole  testimony 
and  determine  how  the   fact  was,  and  if  they  under- 
took  absolutely  to  pay,   they   are   bound  by  that  un- 
dertaking, and  your  verdict  should  be  for  the  plaintiff; 
but  that  is  a  matter  you  must  decide  from  the  testi- 
mony in  the  case." 

These  instructions,  which  are  all  that  were  given 
by  the  court,  contain  no  reference  to  the  effect  and 
validity  of  a  verbal  promise  of  the  defendants  to  pay 
made  after  the  work  had  been  performed,  in  case  the 
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jury  should  find  that  it  was  performed  under  a  con- 
tract with  Neish  and  not  the  defendants.  The  liabil- 
ity of  the  defendants  is  made  to  depend  solely  on 
whether  their  promise  was  conditional  or  absolute. 
The  effect  of  the  instructions  as  given  is  that  if  the 
defendants'  promise  was  conditional,  because  made 
either  to  pay  out  of  a  particular  fund,  and  such  fund 
did  not  exist,  or  to  pay  as  surety  for  Neish  in  case 
lie  did  not,  plaintiff  could  not  recover,  but  if  the  prom- 
ise was  absolute,  that  is,  to  pay  at  all  events,  the  de- 
fendants would  be  liable  without  reference  to  whether 
it  was  a  promise  to  pay  the  debt  of  another  or  not. 
Now,  there  was  evidence  tending  to  show,  and  the  de- 
fendants claimed  the  fact  to  be,  that  plaintiff  was 
hired  by  Neish,  and  rendered  the  services  for  him,  and 
that,  if  they  ever  agreed  to  pay  therefor,  it  was  by  a 
verbal  promise  made  after  the  work  had  been  per- 
formed. Although  the  jury  might  have  found  for  the 
defendants  on  this  contention,  they  were  neces.-arily 
required,  under  the  instruction  of  the  court,  to  find  a 
verdict  in  favor  of  the  plaintiff  if  they  found  the 
promise  to  have  been  absolute  and  unconditional,  al- 
though not  in  writing.  If  the  defendants  hired  the 
plaintiff  to  do  the  work,  as  he  claims  in  his  complaint, 
they,  of  course,  would  be  liable  as  original  promisors; 
but  if,  on  the  other  hand,  the  work  was  done  under  a 
contract  with  Neish,  and  for  him,  and  the  only  promise 
of  defendants  to  plaintiff  was  a  verbal  one,  made  after 
it  had  been  performed,  they  would  not  be  liable,  how- 
ever absolute  their  promise  may  have  been,  because 
such  an  agreement  is  within  the  statute  of  frauds  and 
void.  There  was  evidence  tending  to  supi)ort  this 
theory  of  the  case,  and  defendants  were  clearly  en- 
titled to  have  it  submitted  to  the  jury  by  proper  in- 
structions, and  because    an  instruction  to  that   effect 
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28   246       1.  Nbckssary  Allegations  fob  a  Bill  of  Intbbplbadeb. — A  bill  of  intei^ 
J?_^l|  pleader  must  show  that  two  or  more  persona  have  presented  claims 

against  complainant  for  the  same  thing;  that  complainant  has  no 
beneficial  interest  in  the  thing  claimed;  and  that  he  cannot  v]ete^ 
mine  without  hazard  to  himself  to  which  of  the  several  daimants 
the  thing  belongs;  and  that  there  is  no  collusion  with  any  of  ihe 
defendants. 

9L  Peactice  on  Pbesenting  Bill  of  Intebpleadeb. —  The  orderly  practice 
upon  the  interposition  of  a  bill  of  interpleader  is  to  determine 
whether  the  interpleader  will  lie  or  not,  and,  if  it  will,  to  disch&rgs 
the  plaiutiif  with  his  costs,  upon  bringing  the  money  or  thing  in  dis- 
pute into  court ;  and  the  suit  should  thereafter  proceed  upon  issacs 
joined  between  the  defendants.  The  making  up  of  these  issues  may 
be  accomplished  in  whatever  way  seems  best  adapted  to  secure  an 
orderly  and  intelligible  presentation  of  the  rights  of  the  contending 
parties. 

8,  What  Defendahts  may  Iktebplead.— One  of  the  essential  requisites 
of  a  bill  of  interpleader  is  a  showing  of  a  privity  of  some  sort  between 
the  defendants,  and  that  the  various  claims  are  of  the  same  nature 
and  character.  Thus,  a  holder  of  a  certain  fund  which  is  the  pur- 
chase price  of  sundry  saw  logs,  cannot  oblige  various  claimants  of 
such  fund  to  interplead  with  other  persons  who  are  setting  up  claims 
against  the  holder  of  the  fund  for  unliquidated  damages— oue  of 
such  classes  being  for  claims  arising  ex  contractu  and  the  other  for 
claims  arising  ex  delicto;  one  set  of  claims  being  against  the  fund, 
and  the  other  set  being  against  the  holder  of  the  fund. 

4,  Conflict  of  Laws— Jcbisdiction  to  Enfobce  Laws  of  Anothkb  State. 
—  It  wouI4  seem  that  a  statutory  lien  of  one  state  ought  to  be  en- 
forced in  the  court  of  another  state  having  jurisdiction  of  the  sub- 
ject matter  and  parties,  unless  there  is  a  prescribed  procedure  for  its 
enforoement  which  attaches  as  a  part  of  the  liability,  or  unless  its 
enforcement  would  be  against  good  morals  or  natural  justice,  or  prej- 
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was  not  given,  although   requested,  the  case  must  be  | 

reversed  and  a  new  trial  ordered.  There  are  several 
other  assignments  of  error  in  the  record,  but  we  have 
not  deemed  it  important  to  examine  them  at  this  time. 

Reversed. 
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udidal  to  the  general  interests  of  the  citizens  of  the  fonim,  tin  dor 
the  general  principles  discussed  in  Aldrieh  v.  Anchor  Coal  Oompani/, 
24  Or.  32,  but  this  point  is  not  decided. 

6.  E5F0BCEMBNT  OF  LiENS  OF  Anothsr  Statk. — Where  the  statute  of 
Washington  provided  that  a  lien  on  saw  logs  should  not  be  binding 
for  more  than  twelve  months,  unless  a  civil  action  should  be  brouglit 
within  that  time  to  enforce  such  lien,  and  a  suit  was  commenced  in 
Washington  in  due  time,  but  the  logs  where  thereafter  removed  to 
Oregon  before  a  decree  was  entered,  a  suit  cannot  be  maintained  in 
Oregon  after  the  twelve  months  have  expire<l,  for  the  proj^rty  hav- 
ing been  beyond  the  jurisdiction  of  the  Washington  court  when  the 
decree  was  entered,  the  lien  was  not  fixed  thereby,  even  conceding 
that  the  lien  can  be  enforced  in  Oregon. 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

About  March  first,  ei^htoen  hundred  and  ninety- 
three,  one  Matti  Makarainin,  at  plaintiff's  instance, 
sold  and  delivered  to  it  certain  saw  logs  of  the  rea- 
sonable value  of  some  three  hundred  and  thirty-one 
dollars,  from  which  the  sum  of  two  dollars  and  sev- 
enty cents  was  to  be  deducted  as  scaling  charges, 
leaving  a  balance  due  from  plaintiff  of  about  three 
hundred  and  twenty-eight  dollars,  which  Makarainin 
assigned  two  days  thereafter  to  Eli  Maketa,  and  he 
to  defendant  Lang  and  Company  on  the  seventh  of 
the  same  month.  After  the  sale  Makarainin  gave  to 
the  defendant  Matthieson  an  order  upon  plaintiff  for 
forty  dollars,  which  was  accepted  subject  to  the  as- 
certainment of  the  balance  due  Makarainin,  prior,  as 
Matthieson  claims,  to  the  assignment.  On  the  twenty 
first  day  of  March,  eighteen  hundred  and  ninety- three, 
M.  P.  Callender  caused  the  moneys  due  from  plaintiff 
to  be  attached  to  secure  in  part  a  claim  of  some  three 
thousand  four  hundred  and  ninety-two  dollars  against 
Makarainin.  The  defendants  Lang  and  Company,  as 
the  holders  of  the  Makarainin  claim,  having,  on  June 
first,  eighteen   hundred    and  ninety-three,    commenced 
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an  action  against  plaintiff  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Multnomah  County  to  recover  the 
said   sum   of   three   hundred  and  twenty-eight  dollars 
and  sixty-one   cents,  the  plaintiff,  on  the  third  day  of 
October,  eighteen  hundred  and  ninety-three,  and  before 
its   time  to   answer   or   otherwise  plead  had   expired, 
filed  a  bill  of  interpleader  setting  forth  the  foregoing 
facts,    and    further    alleging    **That  defendants   C.  0. 
Bergman   and   John   Linkman   also  claim  said  sum  of 
money    *     *     *     under    and   by   virtue    of    a   certain 
judgment    by    them    heretofore   obtained   against  said 
I^Iakarainin,  and   claimed   by  them   to  be  duly  levied 
upon  said  saw  logs  so  sold  to  plaintiff,  and  upon  said 
sum  of   three  hundred   and    twenty-eight  dollars  and 
sixty-one  cents  now  remaining  in   the  hands  of  plain- 
tiff."   A   motion  to   make    the   bill   more   definite  and 
certain  having  been  overruled,  the  defendant  Callender 
was,  by   consent,  defaulted,   and   the  other  defendants 
filed   answers  and  cross  complaints.     Separate  demur- 
rers were  interposed  by  Lang  and  Company  and  Mat- 
tbieson  to  each  of  the   answers   and  cross-complaints 
of  Bergman  and  Linkman,  which  demurrers  were  sus- 
tained December  fourth,  eighteen  hundred  and  ninety- 
three,  and  failing  to  plead  further  default,  was  entered 
against  them  on  the  fifteenth  day  of  February,  eigh- 
teen hundred   and  ninety-four,  and   at  the   same  time 
the  court  further  decreed  **That  said  defendants  John 
Linkman  and   C.  O.  Bergman   and   each   of  them  are 
not  entitled  to  any  of  the  money  interpleaded  by  the 
plaintiff    and    deposited    in    this    court,    and   that  the 
other  parties   herein,  or  the  claim  or  claims  of  those 
which  shall  hereafter  be  found  to  be  entitled  thereto, 
are  declared  to  be  prior  to  the  claim  of  either  of  said 
defendants  C.  O.  Bergman   and  John   Linkman."    On 
February   twenty-third,  eighteen  hundred   and  ninety- 
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four,  the  court,  with  the  consent  of  Lang  and  Com- 
pany and  Matthieson,  entered  a  decree  declaring  the 
costs  of  litigation  a  first  lien  on  the  fund,  and  direct- 
ing plaintiff  to  pay  Matthieson  forty  dollars,  and  the 
balance  remaining  of  said  fund  to  Lang  and  Com- 
pany. On  February  twenty-fourth  Bergman  moved 
the  court  for  default  and  judgment  against  plaintiff 
upon  the  ground  that  it  had  failed  to  answer  or  reply 
to  his  answer  and  cross-complaint,  and  at  the  same 
time  Bergman  and  Linkman  moved  the  court  to  set 
aside  and  vacate  the  orders  of  December  fourth,  eigh- 
teen hundred  and  ninety-three,  and  February  fifteenth, 
eighteen  hundred  and  ninety-four,  and  for  a  rehearing 
upon  the  demurrers  of  Matthieson  and  Lang  and 
Company.  On  March  sixteenth,  eighteen  hundred  and 
ninety-four,  the  court  set  aside  the  decree  of  February 
twenty-third,  but  refused  to  disturb  the  previous  or- 
ders and  decrees,  or  to  give  judgment  by  default 
against  plaintiff.  On  March  twenty-ninth  Lang  and 
Company  moved  for  a  decree  in  their  favor  upon  the 
pleadings,  and  at  the  same  time  plaintiff  demurred  to 
the  answers  and  cross-complaints  of  Bergman  and 
Linkman.  The  motion  was  overruled  and  the  demur- 
rers sustained,  whereupon  Bergman  and  Linkman  were 
granted  leave  to  file  amended  answers  and  cross-com- 
plaints, which  they  did  April  twenty-seventh,  eighteen 
hundred  and  ninety- four.  To  these  plaintiff  interposed 
a  motion  (but  it  does  not  clearly  appear  from  the 
record  whether  it  was  to  strike  out  part  of  or  all  the 
denials  because  not  proper  amendments  of  the  orig- 
inal answers),  together  with  demurrers  to  the  new  mat- 
ter for  -the  reason  that  it  does  not  state  facts  sufti- 
cient  to  constitute  a  defense  to  the  suit,  which  were 
sustained  June  sixteenth,  eighteen  hundred  and  ninety - 
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four,  and  thereupon  the  court  decreed  that  a  proper 
case  for  interpleader  had  been  shown;  that  plaintiff 
should  not  be  taxed  with  the  costs,  and  should  be 
allowed  five  dollars  as  attorney's  fees;  that  Matthie 
swi  has  a  first  lien  upon  the  fund  for  forty  dollars; 
and 'that  Lang  and  Company  have  a  valid  claim  for 
the  balance;  but  that  the  costs  and  said  five  dollars 
attorney's  fees  be  paid  first  out  of  the  said  fund. 

Prom  this  decree  C.  O.  Bergman  and  John  Linkman 
appeal.  Bergman,  by  his  amended  answer  and  cross- 
complaint,  in  effect  denies  only  the  allegations  of  the 
complaint  relating  to  the  defendants,  Matthieson,  Lang 
and  Company,  and  Callender,  and  then  proceeding  sets 
up  affirmatively  the  acquirement  of  certain  loggers* 
liens  upon  said  logs  by  himself  and  certain  other  per- 
sons under  and  by  virtue  of  the  laws  of  the  State  of 
Washington,  all  which  had  been  duly  assigned  to  him 
jn  Lewis  County  in  said  state;  that  on  October  twenty- 
seventh,  eighteen  hundred  and  ninety-two,  and  within 
twelve  months  after  said  liens  were  filed,  he  com- 
menced a  suit  in  the  superior  court  of  said  Lewis 
County  to  foreclose  said  liens,  and  thereafter,  on 
March  tenth,  eighteen  hundred  and  ninety-three,  ob- 
tained a  decree  for  two  thousand  eight  hundred  and 
fifty-five  dollars  and  seventy-five  cents,  and  for  the 
foreclosure  of  said  liens,  which  remains  wholly  unsat- 
isfied; tiiat  the  plaintiff,  without  his  consent,  and  with 
full  knowledge  of  his  rights  and  equities,  and  of  the 
fact  that  said  claims  of  lien  on  said  logs  had  been 
filed  and  suit  begun  to  foreclose  the  same,  eloigned, 
removed,  and  transported  eighty-nine  thousand  nine 
hundred  and  seventy-five  feet  of  said  logs,  being  the 
same  logs  mentioned  in  the  complaint,  to  Portland,  in 
the  State  of  Oregon,  about  the  first  day  of  March, 
eighteen    hundred     and    ninety-three,    and    thereafter 
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saved  tlio  same  into  lumber,  thereby  rendering  identi- 
fication ancertain  and  difficult,  of  all  which  the  other 
defendants  had  full  notice  and  knowledge.  The  prayer 
is  that  the  claims  of  the  other  defendants,  except 
Linkman,  be  declared  void  as  to  him,  that  plaintiff's 
complaint  be  dismissed,  and  that  said  plaintiff  be  de- 
creed to  pay  him  (the  said  Bergman)  the  full  sum  of 
three  hundred  and  thirty-one  dollars  and  thirty-one 
cents  to  be  divided  pro  rata  between  him  and  Linkman 
according  to  their  several  demands,  and  for  such  other 
relief  as  may  seem  meet  in  equity.  The  answer  and 
cross-complaint  of  Linkman  is  of  like  import. 

Modified. 

For  appellants  Bergman  and  Linkman  there  was  a 
brief  by  Messrs.  Reynolds  and  Stewart  and  Milton  W.  Smith, 
and  an  oral  argument  by  Mr.  David  Stewart. 

For  respondent  North  Pacific  Lumber  Company 
there  was  a  brief  and  an  oral  argument  by  Mr.  Thomas 
S.  Strong. 

For  respondents  Lang  and  Company  there  was  a 
brief  by  Messrs.  Cox,  Cotton,  Teal  and  Minor,  and  an  oral 
argument  by  Mr.  Joseph  N.  Teal. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  It  is  not  attempted  by  the  foregoing  statement 
to  set  forth  or  take  note  of  all  papers  filed  or  all  or- 
ders of  the  court,  but  the  endeavor  has  been  to  state 
sufBcient  of  the  record  to  enable  this  opinion  to  be  un- 
derstood. The  record  is  encumbered  with  many  pa- 
I)ers  which  were  perhaps  unnecessary,  and  might  have 
been  omitted  if  the  ordinary  practice  attending  a  bill 
of  mterpleader  had  been  pursued.     The  complaint  or 
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bill  of  interpleader  filed  by  plaintiff  seems  on  its  face 
to  state  sufficient  for  tbe  purposes  of  the  suit.    Such 
a  bill  will  lie  where  two  or  more  persona  claim  the 
same  thing  or  debt  or  duty  from  the  complaiuaut  by 
difi'erent  or  separate  interests,  and  he  does  not  know 
to  which  of  the  claimants  he  ought  of  right  to  de- 
liver the  thing  in   his  custody  or  render  the  debt  or 
duty,  and  by  reason  thereof  is  in  fear  of  damage  or 
hurt  from  some  of  them;  or,  as  defined  by  Lord  Cot- 
TENHAM,   *'It  is   where   the   plaintiff  says,   'I   have  a 
fund  in  my  possession  in  which  I  claim  no  personal 
interest,  and   in   which   you,  the   defendants,   set  up 
conflicting  claims.     Pay  me  my  costs,  and  I  -will  bring 
the    money    into  court'":    Beach    on    Modern    Equity 
Practice,  §  114;  Hoggart  v.  Cutis,  Craig  and  P.  204;  Wing 
V.  Spaulding,  64  Vt.  83   (23  Atl.  615).     The  allegations 
such   a  bill  should  contain   are,   in  purport,   (1)  that 
two  or  more  persons  have  preferred    claims    against 
the  complainant;  (2)  that  they  claim  the  same  thing; 
(3)  that  the  complainant  has  no  beneficial  interest  in 
the  thing  claimed;    and    (4)  that  he  cannot  determine 
without  hazard  to  himself  to  which  of  the  several  de- 
fendants the  thing  belongs:  Atkinson  v.  Manks,  1  Cowp. 
703.     Under  the  old  equity    practice   it   was   usual  to 
annex  to  the  bill  an  afiidavit  of  the  plaintiff  showing 
that  there  was  no  collusion  betw^een  him   and  any  of 
the    defendants:    Beach  on    Modern    Equity    Practice, 
§  145;  but  it  is  perhaps  sufficient  under  our  practice 
that  the  fact  appear  by  appropriate  allegations  in  the 
complaint:   Jerome   v.    Jerome,  5  Conn.  352,  and  Nash  v. 
Smith,  6  Conn.  421. 

2.  The  more  orderly  practice  seems  to  be  to  first 
determine  whether  the  interpleader  will  lie  or  not  If 
not,  it  is  unnecessary  to  go  further;  but  if  it  will,  then 
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the  plaintiflf  should  be  discharged  from  liability,  with 
his  costs,  upon  briugiug  the  money  or  thing  in  dis- 
pute into  court,  and  the  suit  should  thereafter  pro- 
ceed upon  issues  properly  joined  between  the  de- 
fendants. The  plaintiff  cannot  claim  relief  against 
any  of  the  defendants,  but  only  that  he  be  protected 
against  the  claims  of  all,  and  when  he  has  shown 
sufficient  to  entitle  him  to  this  he  is  entitled  to  his 
interpleader,  which  fact  being  determined  by  the  order 
of  the  court,  he  is  thenceforth  out  of  the  suit:  St,  LouU 
Ufe  Insurance  Company  v.  Alliance  Mutual  Life  Insurance 
Company,  23  Minn.  7;  Cullen  y.,  Dawson,  24  Minn.  66;  Firbl 
National  Bank  v.  West  River  Railway  Company,  46  Vt.  633; 
2  Beach  on  Modern  Equity  Practice,  §  637.  If,  how- 
ever, at  the  hearing  on  the  bill,  it  is  made  to  appear 
that  the  defendants  have  by  their  several  ansAvers 
clearly  and  sufficiently  presented  the  proper  issues  as 
between  themselves,  and  that  such  issues  are  ripe  for 
adjudication,  the  court  may  at  the  time  it  determinec 
the  question  of  interpleader  upon  the  complaint  and 
issues  thereto  tendered,  also  decide  the  questions  at 
issue  between  the  several  defendants,  and  dispose  of 
the  case  finally.  But  whichever  course  is  adopted,  the 
question  as  to  whether  the  interpleader  will  lie  is  al- 
ways preliminary  to  a  trial  of  the  issues  between 
the  defendants,  as  without,  the  establishment  of  this 
fact  the  defendants  can  have  no  contention  as  between 
themselves  upon  the  record:  2  Beach  on  Equity  Prac- 
tice, §  638;  Cullen  v.  Dawson,  24  Minn.  66;  Farley  v.  Blood, 
30  N.  H.  354;  Kirtland  v.  Moore,  40  N.  J.  Eq.  106  (2  Atl. 
269);  Hall  v.  Baldwin,  45  N.  J.  Eq.  858  (18  Atl.  976).  It 
seems  there  is  no  settled  practice  as  to  the  mode  of 
proceeding  after  it  is  ascertained  that  the  bill  of  in- 
terpleader will  lie:  City  Bank  v.  Bangs,  2  Paige  Ch.  57a 
Van  Fleet,  Vice  Chancellor,  in  Kirtland  v.  Moore,  saya 


254       North  Pacific  Lumber  Co.  v.  Lang.    [28  Or. 

touching  the  case  as  amon^  the  defendants:  "The 
court  may  then  adopt  such  course  as  may  seem  best 
under  the  circumstances;  as  by  directing  that  issues 
shall  be  raised  by  appropriate  pleadings,  or  that  an 
action  at  law  shall  be  brought,  or  that  such  other 
course  shall  be  taken  as  may  seem  best  suited  to  the 
nature  of  the  case."  See  Angell  v.  Hadden,  16  Ves.  Jr. 
202.  In  City  Bank  v.  Bangs,  2  Paige  Ch.  570,  the  case 
was  referred  to  a  master,  and,  as  so  many  conflicting 
claims  were  involved,  the  court  directed  that  any  one  \ 
of    the  parties  should  be    allowed  to  file  before   the  j 

master  a  statement  under,  oath  in  the  nature  of  a  bill 
of  discovery,  which  statement  all  the  other  defendants 
should  be  required  to  answer  under  oath.  And  so  it  / 
appears  competent,  for  the  purpose  of  determining 
what  are  the  issues  as  between  and  among  the  defend-  | 
ants,  for  the  court  to  adopt  any  course  or  method  of 
pleading  which  may  seem  appropriate  or  best  suited 
for  raising  such  issues,  and,  when  once  raised  or  set- 
tled, the  court  will  pursue  the  prevailing  equitable 
practice  in  trying  them.  Thus,  it  will  appear  that  the 
orders  of  the  court  defaulting  the  defendants  Berg- 
man  and  Linkman,  and  declaring  that  the  claims  of 
Matthieson  and  Lang  and  Company  were  prior  and 
superior  to  theirs,  before  determining  whether  the  bill 
of  interpleader  could  be  j)roperly  entertained,  were 
premature.  See  First  National  Bank  v.  West  River  Bailwaji 
Company,  46  Vt  633.  Bergman  and  Linkman  were  con 
testing  the  right  of  plaintiff  to  proceed  under  its  bill 
of  interpleader,  and  until  this  contest  was  settled  no 
issues  as  among  the  defendants  could  be  determined. 
The  main  discussion  at  the  trial  was  directed  to 
the  question  as  to  whether  the  defendants  Bergman 
and  Linkman  had  such  an  interest  in  the  fund  in  the 
hands  of  the  plaintiff  as  would  warrant  the  court  in 
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directing  it  to  be  paid  to  them  regardless  of  the  or- 
der in  which  the  court  may  have  proceeded.  It  is 
difficult  to  say  from  the  answers  and  cross-complaints 
of  Bergman  and  Linkman  just  what  they  intended  to 
accomplish  thereby,  whether  to  defeat  the  interpleader, 
and  thereby  to  terminate  the  proceeding;  or  whether,  if 
unsuccessful  in  this,  they  intended  by  their  cross-bills 
to  establish  their  right  to  the  fund  as  between  them- 
selves and  the  other  defendants;  and,  if  this  latter, 
whether  they  designed  to  establish  their  right  thereto 
under  the  right  of  action  accorded  by  the  statute  of 
Washington  against  any  person  rendering  difficult,  un- 
certain, or  impossible  of  identification  any  logs  covered 
by  the  statutory  lien,  or  by  virtue  of  the  lien  itself. 
Their  denials,  which  are  mainly  upon  want  of  knowl- 
edge or  information  sufficient  to  form  a  belief,  reach 
only-  the  allegations  of  the  complaint  showing  that 
claims  had  been  preferred  by  the  other  defendants 
against  the  fund  in  the  hands  of  plaintiff.  It  is  ad- 
mitted that  plaintiff  has  such  fund,  and  that  it  owes 
for  the  saw  logs  in  the  identical  amount.  It  is  further 
admitted  that  plaintiff  is  unable  to  determine  as  to 
whom  it  ought  to  pay  the  fund  without  hazard  to 
itself,  that  it  claims  no  beneficial  interest  therein,  and 
that  there  is  no  collusion  between  it  and  any  of  the 
defendants.  They,  themselves,  are  claiming  the  fund 
beyond  question;  but  they  have  stated  their  whole 
case  upon  the  record  by  affirmative  allegations,  and 
whether  styled  a  further  and  separate  defense  or  a 
cross-complaint,  or  whether  designed  to  defeat  the 
plaintiffs  bill  or  to  establish  their  right  to  the  fund, 
makes  but  little  difference  for  the  purposes  of  this  in- 
quiry. The  defendants  Matthieson  and  Lang  and  CJom- 
pany  have  by  their  answers  each  admitted  that  they 
have  laid  claim  to  this  fund,  and  by  cross-complaints 
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have  set  up  their  respective  demands.  Does  this  rec- 
ord present  a  case  ripe  for  final  determination?  The 
only  apparent  obstacle  in  the  way  is  the  issue  of  fact 
raised  by  the  answers  of  Bergman  and  Linkman 
touching  the  question  as  to  whether  the  other  defend- 
ants had  preferred  claims  against  the  plaintiff  for  the 
fund  in  its  hands,  but,  as  the  other  defendants  have 
tendered  no  issue  in  this  regard,  and  as  Bergman  and 
Linkman  have  not  made  the  point  nor .  insisted  upon 
it  here,  we  feel  warranted  in  assuming  that  they  have 
intentionally  waived  it 

3.  We  are  now  to  determine  whether,  upon  the 
face  of  Bergman's  and  Linkman*s  separate  defenses  or 
cross-complaints,  they  have  shown  a  right  to  the  fund, 
or  are  interested  therein.  If  they  have,  the  case 
ought  to  go  back  for  a  completion  of  the  issuesL  be- 
tween them  and  the  other  defendants,  and  a  trial  upon 
such  as  may  be  tendered,  but  if  they  have  not  shown 
such  right  or  interest,  it  ought  now  to  be  finally  dis- 
posed of.  At  the  time  the  liens  of  Bergman  and 
Linkman  upon  the  logs  in  question  were  filed  in  the 
State  of  Washington,  there  existed,  and  still  exists,  in 
this  state  a  similar  law  providing  for  the  acquirement 
of  a  statutory  lien  upon  logs.  Indeed,  the  law  of  this 
state  was  taken  from  the  Washington  statute,  with  but 
few  modifications  or  changes.  The  Washington  stetute 
contains  a  provision  as  follows:  **Any  person  who 
shall  injure,  impair,  or  destroy,  or  who  shall  render 
difficult,  uncertain,  or  impossible  of  identification,  any 
saw  logs,  *  *  *  upon  which  there  is  a  lien  as 
herein  provided,  without  the  express  consent  of  the 
person  entitled  to  such  lien,  shall  be  liable  to  the  lien- 
holder  for  the  damages  to  the  amount  secured  by  his 
lien,  which  may  be  recovered  by  a  civil  action  against 
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such  person":  Hill's  Statutes  of  Washington,  §  1G94. 
It  has  been  held  by  this  court  that  where  a  statute 
creates  a  liability,  unless  it  has  prescribed  a  proced- 
ure for  its  enforcement,  which  attaches  as  a  part  of 
the  liability,  it  can  be  enforced  in  any  court  having 
jurisdiction  of  the  subject  matter  and  the  parties.  In 
this  respect  it  is  similar  to  the  common  law  right  or 
liability,  and  may  be  enforced  without  regard  to  ter- 
ritorial limitations:  Aldrich  v.  Anchor  Coal  Company,  24 
Or.  32  (41  Am.  St  Rep.  831,  32  Pac.  756).  The  rnle 
applies  to  actions  arising  ex  delicto  as  well  as  to  those 
arising  ex  contractu.  In  Burns  v.  Grand  Rapids  Raiboid 
Company,  113  Ind.  172,  (15  N.  E.  230,)  an  action  insti- 
tuted for  negligently  causing  the  death  of  a  person. 
Mitchell,  C.  J.,  states  the  rule  thus:  **A  civil  right 
of  action  acquired  under  the  laws  of  the  state  whore 
the  injury  is  inflicted,  or  a  civil  liability  incurred  in 
one  state,  may  be  enforced  in  any  other  in  which  the 
party  in  fault  may  be  found,  according  to  the  course 
of  procedure  in  the  latter  state,"  citing  a  long  list  of 
authorities.  And  it  is  not  even  necessary  that  the  law 
of  the  state  where  the  right  of  action  accrued  and  the 
laws  of  the  forum  where  it  is  sought  to  be  enforced 
should  both  give  the  same  right  of  action:  Ilerrick  v. 
Minneapolis  Railway  Company,  31  Minn.  11  (47  Am.  Rep. 
771,  16  N.  W.  413).  Such  actions  arising  ex  delicto  are 
transitory  in  their  character,  and  ought  not  to  be  cir- 
cumscribed by  locality  as  to  their  enforcement,  as 
otherwise  justice  might  often  be  defeated.  To  justify 
the  courts  of  one  state  in  refusing  to  enforce  such  a 
right  of  action  given  by  another  it  must  be  upon  the 
ground  that  its  enforcement  would  be  against  good 
morals  or  natural  justice,  or  that  for  some  good  rea- 
::on  it  would  be  prejudicial  to  the  general  interests  of 
the  citizens  of  the  state  or  the  forum.     Although  there 
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are    some  cases  opposed   to   this   view,    it  appears  to 
be  sustained  by    the  great  weight  of   authority.    See 
Dennick  v.  Railroad,  103  U.   S.  11;    Boyce  v.   Wabash  Rdh 
way  Company,  63  Iowa,  70  (50  Am.  Eep.  730,   18  N.  W. 
673);   Knight  v.  West  Jersey  Railroad  Company,  108  Pa.  St 
250    (56  Am.    Rep.    200);    Chicago  and   St.   Louis  Railiicrj 
Company  v.  Doyle,  8  Am.  and  Eng.  R.  R.  Cas.  171,  and 
Leonard  v.  Columbia  Steam  Navigation  Company,  84  N.  Y.  48 
(38  Am.  Rep.   491).     So  it  would  seem  from  the  an- 
swers that  Bergman  and  Linkman  each  has  a  right  of  ♦ 
action  within  this  state  against  the  plaintiff  for  dam- 
ages in   taking  these  logs   away   and  rendering;  ;honi 
impossible  of  identification.     But  the  action  sounds  in 
tort;  it  is  one  arising  ex  delicto,  and  it  does  not  appear 
to  be  one  in  which  the  tort  could  be  waived  and  a 
civil  action  substituted.     In  this  view  of    the   matter 
the  plaintiff  is  not  a  stakeholder  as  to  Bergman  and 
Linkman,  as  they  have  no  claim  upon  it  for  this  fund. 
Their   claim  is   by   independent   title,  without   privity 
of  estate,  title,  or  contract,  as  it  pertains  to  the  fund. 
It  is  one  for  unliquidated  damages  only,  arising  from 
a  tort 

One  of  the  essential  requisites  to  equitable  relief 
by  bill  of  interpleader  is  that  all  the  adverse  titles  of 
the  respective  claimants  must  be  connected  or  depend- 
ent, or  one  derived  from  the  other,  or  from  a  common 
source.  There  must  be  privity  of  some  sort  between 
all  the  parties,  such  as  privity  of  estate,  title,  or  con- 
tract, and  the  claims  should  be  of  the  same  nature 
and  character.  In  cases  of  adverse  independent  titles 
or  demands,  actions  to  determine  the  rights  of  liti- 
gants must  be  directed  against  the  party  holding  the 
property,  and  he  must  defend  as  best  ho  can  at  law. 
Th©  primordial  element  which  forms  the  basis  of  cor- 
relative demands  being  absent,  there  can  be  no  con- 
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tention  among  the  claimaDts;  neither  can  say  to  the 
other.  **I  have  a  better  right  or  title  than  you,"  but 
each  may  be  able  to  say,  **I  have  just  cause  for  com- 
plaint against  him  who  would  have  us  litigate  only 
among  ourselves."  Thus,  where  the  only  relation 
which  the  plaintiff  sustains  to  the  defendants  is  that 
he  is  the  debtor  of  one  of  them,  ho  cannot  invoke  the 
aid  of  an  interpleader:  Third  National  Bank  v.  SkiUings 
Lumler  Company,  132  Mass.  410.  So  an  agent  or  bailee 
cannot  maintain  a  bill  of  interpleader  where  a  person 
deposits  with  him  money  or  property,  not  as  a  stake- 
holder, but  as  such  agent  or  bailee,  and  the  thing  de- 
posited is  claimed  by  a  third  party:  2  Story  on  Equity 
Jurisprudence,  §§  816-817.  Where  one  claimant  seeks 
a  certain  rent  from  the  tenant  in  possession,  and  the 
other  unliquidated  damages  for  use  and  occupation, 
they  cannot  be  required  to  interplead:  Johnson  v.  Atkin- 
son, 3  Anstr.  798;  Dodd  v.  Bellows,  29  N.  J.  Eq.  127.  In 
National  Life  Insurance  Company  v.  Pingrey,  141  Mass.  411, 
(6  N.  E.  93,)  the  company  had  issued  a  policy  of  in- 
surance on  the  life  of  F.  A.  P.,  payable  to  E.  H.  P., 
but  subsequently  allowed  F.  A.  P.  to  surrender  the 
policy  without  the  consent  of  E.  H.  P.,  and  thereupon 
issued  a  new  policy  to  F.  A,  P.,  payable  to  C.  L.  P. 
On  the  death  of  F.  A.  P.  it  was  held  that  the  com- 
pany could  not  interplead  E.  H.  P.  and  C.  L.  P.  The 
court  say:  **By  issuing  these  two  policies  the  plain- 
tiff has  exposed  itself  to  both  of  these  ciairas,  and 
must  meet  them  as  best  it  may.  The  difficulty  of 
maintaining  a  bill  of  interpleader  is  not  technical, 
but  fundamental.  In  this  form  of  proceeding  we  can 
not  inquire  whether  the  plaintiff  has  incurred  a  double 
liability.  That  result  is  possible.  The  plaintiff  ought 
to  be  in  a  position  to  be  heard  upon  the  question;  but, 
on  a  bill  of  interpleader,  which  assumes  that  the  plain- 
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tiff  is   merely   a  stakeholder,   the   plaintiff   caEnot  be 
heard:  Houghton  v.  Kendall,  7  Allen,  72.     A  plaintiff  can 
not   have    an    order    that    the    defendants    interplead, 
when  one  important  question  to  be  tried  is  whether, 
by  reason  of  his  own  act,  he  is  under  a  liability  to 
each  of  them."     See,  also,  Bechtel  v.  Sheaf er,  117  Pa.  St 
555  (11   Atl.   889);    1  Beach  on  Modern  Equity  Prac- 
tice, §  147,  and  Pomeroy's  Equity,  §§  1320-1324.    So  it 
is  in  the  case  at  bar.     Plaintiff  has  upon  the  face  of 
these  cross-complaints  incurred  an  independent  liabil- 
ity to  the  defendants  Bergman  and  Linkman  sounding 
in  damages  for  a  tortious  act.     With   the  transaction 
from   which   the   liability   arose  the  other   defendants 
are   not   in   privity,  their  interest  being  in  the  fund; 
and  the  converse  is  also  true,  Bergman  and  Linkman 
are  not  in  privity  in  title  or  interest  as  it  pertains  to 
the  fund. 

4.  The  next  question  is,  can  they  establish  their 
right  to  the  fund  through  their  statutory  lien  upon 
equitable  grounds?  It  is  claimed  that,  as  the  laws  of 
Oregon  provide  for  the  acquirement  by  laborers  upon 
saw  logs  of  a  like  statutory  lien,  and  for  a  like  en- 
forcement thereof,  that  the  lien  could  as  well  be  en- 
forced in  Oregon  as  in  Washington,  and,  if  as  against 
the  logs,  it  could  as  well  against  the  fund  which  rep- 
resents the  logs.  There  is  much  force  in  this  posi- 
tion, as  it  has  been  shown  that  an  action  will  lie  for 
damages,  {Aldrich  v.  Anchor  Coal  Company,  24  Or.  32;  41 
Am.  St.  Rep.  831,  32  Pac.  756,)  by  a  parity  of  reason- 
ing why  not  a  suit  to  foreclose  the  lien,  in  the  ab- 
sence of  auy  special  statutory  procedure  devised  as  a 
part  of  the  remedy.  It  would  seem  to  bo  in  accord 
with  a  just  comity  between  the  states  where  the  rights 
of    citizens  of    the  state  in  which    the   remedy  is  in- 
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voked  are  not  impaired  or  intrenched  upon.  But  it  is 
not  necessary  for  us  to  decide  this  question,  because 
the  lien  seems  to  have  been  lost  by  failure  to  invoke 
the  remedy  in  season,  even  admitting  the  proposition 
to  be  tenable. 

5.  The  Washington  statute  provides  that  the  lien 
shall  not  bind  the  logs  for  a  longer  period  than  twelve 
months,  unless  a  civil  action  shall  be  brought  in  a 
competent  court  to  enforce  the  lien  within  that  time: 
Hill's  Statutes  of  Washington,  §  1688.  Now.  the  lien 
was  filed  October  first,  eighteen  hundred  and  ninety- 
two,  and  no  suit  was  instituted  here  within  the  twelve 
months.  If  this  suit  would  sufiBce  for  that  purpose,  it 
came  too  late,  as  it  was  commenced  October  third, 
eighteen  hundred  and  ninety-three. .  True,  a  suit  was 
instituted  in  time  in  the  Washington  court,  but  the 
logs  were  removed  without  its  jurisdiction  before  a 
decree  was  entered,  and  by  reason  thereof  the  lien 
was  not  fixed  by  its  action.  We  know  of  no  rule  by 
which  the  lien  would  be  continued  by  the  commence- 
ment of  the  suit  in  Washington  unless  the  court  re- 
tained jurisdiction  of  the  property  to  fix  the  lien  upon 
it  by  a  valid  decree.  This  it  did  not  do,  and  hence  no 
lien  can  now  be  established  here,  even  under  appel- 
lant's contention.  The  effect  of  Bergman's  and  Link- 
man's  further  defenses  or  cross-complaints  is  to  bar 
the  interpleader,  and  the  complaint  must  be  dismissed 
as  to  them,  as  they  ought  not  to  be  enjoined  from 
proceeding  at  law;  but  as  to  the  other  defendants  the 
bill  is  proi)erly  filed.  In  other  respects  the  decree  of 
the  court  below  is  in  accordance  with  the  facts,  and  a 
decree  will  be  entered  here  in  accordance  with  this 
opinion.  Modified. 
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Argued  August  1;  decided  December  9,  18Mk 
STATE   V.  STEARNS. 

142  Pao.  615.] 

Embezzlement — Indictmewt — Allegation  of  Owvxrship. — In  a  proeecu- 
tion  under  HilPs  Code,  §  1770,  providing  for  the  punishment  of 
any  agent  of  any  corporation  who  "shall  embezzle  or  fraudulently 
convert  to  his  own  use  *  *  •  any  money  *  *  ♦  of  an- 
other *  *  *  which  shall  come  into  his  possession  *  •  »  by 
yirtue  of  his  employment,"  an  indictment  alleging  that  defendant,  as 
agent  of  an  insurance  company,  received  for  the  company  money  as 
premiums  for  insurance,  which  he  failed  to  pay  over  or  account  for, 
is  insufficient  for  failure  to  allege  that  the  money  received  was  in 
fact  the  money  of  the  company. 

Appeal  from  Columbia:  Thos.  A.  McBride,  Judge. 

This  is  an  appeal  by  L.  M.  Stearns  from  a  judg- 
ment of  imprisonment  in  the  penitentiary  for  the 
crime  of  embezzlement  At  the  beginning  of  the  trial 
he  objected  to  the  introduction  of  any  evidence  on  the 
ground  that  the  indictment  did  not  state  a  crime,  be- 
cause it  did  not  aver  the  ownership  of  the  property 
alleged  to  have  been  embezzled,  nor  its  value.  The 
charging  part  of  the  indictment,  so  far  as  material  to 
the  questions  presented  for  our  determination,  is  as 
follows:  **The  said  L.  M.  Steams  on  the  first  day  ol 
August,  eighteen  hundred  and  ninety-three,  in  the 
County  of  Columbia  and  State  of  Oregon,  being  then 
and  there  a  duly  qualified  solicitor  and  agent  of  the 
State  Insurance  Company  ♦  *  ♦  authorized  and  em- 
powered *  *  *  to  solicit  business  for  said  company, 
and  to  receive  the  premiums  therefor  in  said  Colum- 
bia County,  Oregon;  ♦  ♦  ♦  by  virtue  of  said  agency, 
received  for  premiums  for  insurance  for  said  company, 
from  divers  persons  in  Columbia  County,  Oregon,  the 
sum    of    one    hundred    and    four    dollars    and    fifteen 
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oentB  •  •  ♦  lawful  money  of  the  United  States  of 
America,  consisting  of  gold  and  silver  coins  of  the 
United  States  of  America  and  United  States  currency. 
the  particular  denominations  of  said  money  being  iidw 
not  known  to  this  grand  jury,  and  did  afterwards  *  *  » 
without  the  consent  of  said  *  ♦  ♦  company,  felo- 
niously embezzle  *  ♦  *  and  fraudulently  convert 
said  sum  of  one  hundred  and  four  dollars  and  fifteen 
cents  to  his  *  *  *  own  use,  and  did  then  and  there 
fail  and  neglect  and  still  fails  and  neglects  to  account 
for  said  money  or  any  part  thereof  to  said  State  In- 
Burance  Company,  according  to  the  nature  of  his  trust, 
contrary  to  the  statute,  etc. 

For  appellant  there  was  a  brief  and  an  oral  argu 
ment  by  Mr.  Clarence  Cole. 

For  the  state  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  Cicero  M.  Idleman,  attorney -general,  and 
W.  N.  Barrett,  district  attorney. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  indictment  was  found  under  section  1770  of 
the  statute  which  provides  that  **If  any  ♦  *  * 
agent  *  *  *  of  any  incorporation,  shall  embezzle  or 
fraudulently  convert  to  his  own  use  ♦  *  *  any 
money  ♦  *  *  of  another,  which  may  be  the  sub- 
ject of  larceny,  and  which  shall  have  come  into  his 
possession  or  be  under  his  care,  by  virtue  of  such 
employment,  ♦  ♦  *  shall  be  deemed  guilty  of  lar- 
ceny, and,  upon  conviction  thereof,  shall  be  punished 
accordingly." 

To  sustain  a  conviction  under  this  statute,  it  is 
clear  the  property  charged  to  have  been  embezzled  or 
fraudulently   converted    must  be    the   property  of  an- 
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other  than  the  person  indicted,  and  that  fact  must  be 
alleged  in  the   indictment.     Now,  the  indictment  here 
does  not  aver  the  ownership  of  the  money  alleged  to 
have  been  embezzled  in  direct  terms  or  by  necessary 
inference.     It  is  true  it  alleges  that  as  agent  of  the 
State  Insurance  Company  the   defendant  received  for 
premiums  for  insurance  for  the  company  from  divers 
persons    certain    sums    of   money,  which  he   failed  to 
pay  over  or  account  for  according  to  the  nature  of 
bis  trust,  but  this  is  not  an  allegation  that  the  money 
so  received  was  in  fact  the  property  of  the  company. 
For  aught  that  appears  in  the  indictment  it  may  have 
been  understood  between  the  defendant  and  the  com- 
pany that  the  specific  money  received  by  him  for  in- 
surance was   not  to  be  turned  over  to  the  company, 
but  that  he  was  authorized  and    expected   to  mingle 
and  mix  it  with  his  own,  and  it  should  thus  become 
a  matter  of  account  between  him   and  his   principal 
If  such  was  the  case  he  could  not  be  punished  crimi- 
nally   for    failing   to   pay  over   the  balance  due  the 
company,  however  morally  wrong  it  may  have  been. 
The  object  of  the  statute  was  not  to  provide  punish- 
ment for  a  mere  breach  of  a  contract,  but  to  remedy 
a  defect  in  the  common  law  which  did  not  provide  for 
the  punishment  criminally  of  a  servant  or  agent  who 
came  lawfully  into  the  possession  of  money  or   prop- 
erty  of  his  principal,  and  feloniously  converted  it  to 
his  own  use.     Prior  to   the  statute  it  was  held  that, 
since  a  larceny  must  include  a  trespass  or   a   taking 
and  carrying  away  of  the  property  stolen,  a  servant 
who  came  rightfully  into  possession  of  the  property 
of  his  master   and   embezzled  or    converted  it  to  his 
own  use  could  not,  in  general,  be  punished  criminally. 
It  was  to  avoid  this  difficulty  and  defect  in  the  crimi- 
nal law  that  embezzlement  was  declared  a  crime  equal 
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in  degree  to  larceny,  with  the  same  penalty  attached 
to  its  commission.  But  the  same  title  and  right  to 
the  possession  of  the  identical  property  must  exist  in 
embezzlement  as  in  larceny.  It  has  consequently  been 
held  that  where  a  servant  receiving  money  has  a 
right  to  mingle  it  with  his  own,  being  answerable  for 
the  bs^ance,  an  indictment  for  embezzlement  does  not 
lie  for  the  failure  to  pay  over  according  to  his  con- 
tract: People  V.  Howe,  2  Thomp,  and  C.  3S3;  Comtnonwealth 
v.  Stearns,  2  Mete.  (Mass.),  343;  Commonwealth  v.  Libbey, 
11  Mete.  (Mass.),  64  (45  Am.  Dec.  1S5);  Miller  v.  State, 
16  Neb.  179.  The  indictment  in  this  case  does  not 
negative  the  ownership  in  the  defendant,  or  allege 
that  the  money  said  to  have  been  embezzled  was  the 
property  of  some  person  other  than  the  defendant, 
and  consequently  does  not  state  a  crime.  For  this 
reason  the  judgment  must  be  reversed,  and  it  is  so 
ordered.  Reversed. 

Azgoed  November  18;  decided  December  23,  1895. 

WILLIS  V.  HOLMES.  J^ 

[42  Pac.  989.1  ' 

1.  JuDGMKirr  OH  THE  pLEADiKQs — PRACTICE — Vebdict. — A  Judgment  will 

not  be  rendered  on  the  x>leading3  where  they  present  an  issue  of  fact, 
although  the  party  upon  whom  the  burden  of  proof  rests  refuses  to 
introduce  any  evidence;  the  remedy  in  such  a  case  is  to  move  the 
court  to  direct  a  verdict. 

2.  Payment  as  a  Depembe — Bubden  op  Proof — Garnishee. —  The  bur- 

den of  proving  payment  is  always  on  the  party  pleading  that  de- 
fense, and  this  is  the  rule  applicable  to  proceedings  against  a  gar- 
nishee who  admits  an  indebtedness  to  the  defendant  a  short  time 
before  the  service  of  the  garnishment,  but  claims  to  have  i)aid  the 
debt  before  receiving  the  writ 

3.  EviDiscE — Declarations  of  Debtor.— Payment  by  a  garnishee  of  his 

debt  to  defendant  cannot  be  proven  against  plaintifif  by  statements 
of  defendant  made  after  service  of  the  garnishment. 
28  0R.-19. 
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Appeal  from  Douglas:  J.  C.  Pullerton,  Judge. 

This  is  a  garnishment  proceeding  by  P.  L.  Willis 
against  M.  B.  Holmes  and  G.  A.  Smith,  gamishea  On 
or  prior  to  September  sixth,  eighteen  hundred  and 
ninety -three,  the  plaintiff  commenced  an  action  against 
Holmes  to  recover  money,  and  caused  a  writ  of  attach- 
!nent  to  be  issued  and  served  upon  Smith,  with  notice 
that  all  money  due  from  him  to  Holmes  was  thereby 
c^arnished.  Subsequently,  and  on  December  third, 
eighteen  hundred  and  ninety-three,  he  recovered  a 
judgment  against  Holmes  for  the  sum  of  one  thousand 
two  hundred  and  seventy  dollars  and  thirty  cents, 
and  forty-nine  dollars  and  eighty  cents  costs  and  dis- 
bursements. Smithes  answer  to  the  garnishment  be- 
ing unsatisfactory  to  plaintiff,  he  thereupon  filed  and 
served  upon  him  written  allegations  in  the  nature  of 
a  complaint  and  interrogatories,  wherein  it  is  alleged: 
**That  on  the  sixth  day  of  September,  eighteen  hun- 
dred and  ninety- three,  the  date  of  the  service  of  the 
attachment  on  said  garnishee,  Greorge  A.  Smith,  he 
was  justly  indebted  to  the  defendant  M.  B.  Holmes  in 
the  sum  of  six  thousand  five  hundred  dollars— one 
thousand  six  hundred  dollars  for  land  sold  and  con- 
veyed by  the  defendant  to  said  garnishee,  and  four 
thousand  nine  hundred  dollars  for  promissory  notes 
payable  to  said  M.  B.  Holmes,  and  by  him  sold  and 
conveyed  to  the  said  George  A.  Smith  garnishee." 
The  garnishee  answered,  denying  that  at  the  date  of 
the  service  of  the  garnishment  he  was  indebted  to 
Holmes  in  the  sum  of  one  thousand  six  hundred  dol- 
lars or  any  other  sum  for  land  sold  and  conveyed,  or 
four  thousand  nine  hundred  dollars  or  any  other  sum 
for  promissory  notes  sold  to  him  by  Holmes,  or  that 
he   was  justly  or   at   all   indebted  to   Holmes  in  the 
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sum  of  six  thousand  five  hundred  dollars,  or  any  other 
sum  of  money  whatever.  For  a  further  and  separate 
defense  he  alleged  that,  on  August  fifteenth,  eighteen 
hundred  and  ninety-three,  he  purchased  from  Holmes 
three  promissory  notes  of  the  face  value  in  the  aggre- 
gate of  four  thousand  two  hundred  and  fifteen  dollars 
and  fifty  cents,  and  on  August  eighteenth,  eighteen 
hundred  and  ninety-three,  one  promissory  note  of  the 
faoe  value  of  five  hundred  dollars — which  notes  are 
each  x>articularly  described  in  the  answer — and  that 
on  the  last  mentioned  day  he  purchased  of  Holmes  two 
tracts  of  land  at  the  aggregate  price  aud  value  of  one 
thousand  six  hundred  dollars;  that  the  promissory 
notes  and  land  were  sold  to  him  by  Holmes  at  the 
a^eed  price  of  five  thousand  five  hundred  dollars;  that 
SQch  purchase  price  was  wholly  paid  by  him  on  the 
said  eighteenth  day  of  August,  eighteen  hundred  and 
ninety-three,  and  prior  to  the  service  of  garnishment, 
and  that  such  sales  and  purchases  are  the  identical 
transactions  referred  to  and  set  o.ut  in  the  plaintiff's 
allegation  or  complaint  To  this  a  reply  was  filed  de- 
nying the  payment  as  alleged  in  the  answer,  and  ad- 
mitting  all  the  other  allegations.  Upon  the  issues 
thus  joined  a  trial  was  had  before  a  jury,  which  re- 
sulted in  a  verdict  in  favor  of  the  garnishee,  and  from 
the  judgment  which  followed  the  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  Wiiliam  R, 
Waiis,  A.  M.  Crawford,  and  Guy  G.  Willis,  with  an  oral 
argument  by  Mr.  William  R.  WilUs. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  W.  Hamilton. 

Opinion  by  Mr,  Chief  Justice  Bean. 
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1.  The  record  discloses  that  after  the  jury  had 
been  impanelled  and  the  case  stated  by  counsel,  the 
plaintif!  claimed  that,  as  the  only  issue  in  the  case 
was  one  of  payment,  the  burden  of  proof  was  on  the 
garnishee,  and  that  he  should,  therefore,  submit  his 
evidence  first,  which  he  declined  and  refused  to  do, 
whereupon  the  plaintiff  moved  for  judgment  on  the 
pleadings,  which  was  denied,  and  such  ruling  is  as- 
signed as  error.  The  motion,  under  the  circumstances. 
was  properly  overruled.  There  was  an  issue  of  fact 
presented  by  the  pleadings  for  determination,  and. 
while  it  remained  undisposed  of,  no  judgment  could 
have  been  entered  on  such  motion.  If,  as  the  case 
then  stood,  and  the  plaintiff  now  contends,  he  was  en 
titled  to  a  verdict,  he  should  have  moved  the  court  to 
direct  the  jury  to  return  a  verdict  in  his  favor,  and 
not  for  a  judgment  on  the  pleadings. 

2.  As  the  court  instructed  the  jury  that  the  bur 
den  of  proof  was  on  the  plaintiff  to  show  that  the 
garnishee  had  not,  prior  to  the  service  of  the  gar- 
nishment, paid  for  the  property  purchased  from 
Holmes,  it  is  proper  to  consider  that  question  here. 
The  allegations  of  the  parties  take  the  place  and  per-  J 
form  the  office  of  pleadings  in  an  ordinary  action  at 
law,   {Smith  v.  Conrad,  23  Or.  206,    31  Pac.  398,)  and,  as 

we  understand  them,  present  but  one  issue  of  fact,  and 
that  is  whether  the  garnishee  had,  prior  to  the  gar-         | 
nishment,  paid  Holmes  for  the  property  which  he  ad- 
mits to  have  purchased.     The  answer  of  the  garnishee 
not  only  admits  all  the  allegations  of  the  complaint,         j 
except  the   indebtedness,  but  affirmatively  alleges  that         | 
a  short  time  before  the  service  of  garnishment  he  pur- 
chased of  the  defendant  in  the  action  the  lands  and 
notes  mentioned  in  the  complaint,  at  the   agreed  and 
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stipTilated  price  of  five  thousand  five  hundred  doUmrt, 
but  alleges  that  he  had  wholly  paid  for  the  same 
prior  to  such  .  time.  The  reply  denied  the  allegation 
of  payment,  and  thus  raised  the  only  issue  of  fact  in 
the  case.  Upon  this  issue  the  burden  of  proof  was 
clearly  with  the  garnishee.  The  rule  is  well  settled 
that  when  a  defendant  admits  a  cause  of  action  set 
out  in  the  complaint,  and  relies  upon  the  defense  of 
payment,  the  burden  of  proof  is  upon  him  to  establish 
that  fact:  2  Greenleaf  on  Evidence,  §  516;  Curtis  v.  Perry, 
33  Neb.  519  (50  N.  W.  426);  Wolff e  v.  Nail,  62  Ala.  24; 
Conselyea  v.  Swift,  103  N.  Y.  604  (9  N.  E.  4S9);  Bradlcj  v. 
Harwi,  43  Kan.  314  (23  Pac.  566).  And  this  is  the  rule 
applicable  to  the  proceedings  against  a  garnishee  who 
by  his  answer  admits  that  he  was  indebted  to  the  de- 
fendant a  short  time  before  the  service  of  process  of 
garnishment  upon  him,  but  claims  that  the  debt  was 
paid  and  discharged  before  that  time.  As  is  said  in 
Waples  on  Attachments,  (p.  377,)  *'The  onus  is  upon 
him  (the  garnishee)  when  the  plaintiff  has  taken  issue 
upon  the  answer,  after  the  admission  that  he  held 
snch  funds  at  a  period  immediately,  or  within  a  few 
weeks  or  even  months,  preceding  the  service  of  the 
writ"  See  also  Drake  on  Attachments,  §674;  Barker  v. 
Osborne,  71  Me.  69.  It  was  contended  at  the  argument 
that,  under  the  form  of  the  allegations  in  this  proceed- 
ing, the  defense  of  payment  could  have  been  proven 
under  a  general  denial,  but  this  contention  raises  a 
question  of  pleadings  not  necessary  to  be  considered 
at  this  time,  for,  even  if  the  fact  of  payment  could  be 
shown  under  the  general  issue,  it  would  not  change 
the  rule  as  to  the  burden  of  proof.  Mr.  Greenleaf 
says,  in  the  section  cited,  that  in  some  instances  the 
defense  of  payment  may  be  made  under  the  general 
issue,  and  in  others  it  must  be  specially  pleaded,  but, 
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'*iD  either  case,  the  burden  of  proof  is  on  the  defend- 
ant, who  must  prove  the  payment  of  money,  or  some- 
thing  accepted  in  its  stead,  made  to  the  plaintiff  or  to 
some  person  authorized  in  his  behalf  to  receive  it" 
We  think,  therefore,  that  the  court  below  erred  in 
holdiog  that  the  burden  of  proof  was  on  the  plaintiff, 
and  in  so  instructing  the  jury. 

3.  The  objection  to  the  testimony  of  the  witnesses 
Walcott,  Bryant,  and  Hume  should  have  been  sustained 
That  of  the  two  former  was  to  the  effect  that  in  No- 
vember, eighteen  hundred  and  ninety-three,  Holmes, 
the  judgment  debtor  and  defendant  in  the  action, 
stated  to  them  that  the  garnishee  had  paid  him  for 
the  notes  and  land  mentioned  in  the  pleadings.  This 
statement  was  made  after  the  service  of  the  garnish- 
ment, and  was,  therefore,  incompetent  evidence  against 
the  plaintiff  to  show  the  fact  of  payment:  Drake  on 
Attachments,  §  655;  Warren  v.  Moore,  52  Ga.  562.  The 
testimony  of  flume,  if  otherwise  competent,  was  too 
remote  and  uncertain  to  afford  any  legitimate  infer- 
ence that  the  garnishee  had  on  hand  at  the  date  of 
the  payment  alleged  in  the  answer  the  money  with 
which  to  make  such  payment.  The  judgment  of  the 
court  below  is  reversed,  and  a  new  trial  ordered. 

Beyebsed. 
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Axgaed  October  31 ;  decided  December  30,  1880. 

THORNTON  v.  KRIMBEL.  .^, 

[42  Pac.  996.]  \m    M9| 
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L  RifORMATiOH  OF  Wbittet  Ikstrumewts  — Equitt.— In  order  to  Justify  jg   jti 

the  interposition  of  a  court  of  equity  to  reform  a  written  instruraent         (40     M 
for  an  alleged  mistake  of  fact,  it  must  be  distinctly  alleged  and  eon- 
dusively  proved  that  the  mistake  was  mutual,  or  that  it  was  the  mis- 
take of  one  {>arty  superinduced  by  the  fraud   or   some   inequitable 
conduct  of  the  other.* 

2.  Cboss-Appkal. — A  party  to  a  judgment  or  decree  who  has  not  ap- 
pealed is  presumed  to  be  satisfied,  and  cann  ':  the  appellate  tri- 
bunal to  modify  or  reverse  the  dedsion  of  i..^       a-.t  court. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  to  reform  a  contract  and  bond,  and 
to  recover  damages  for  an  alleged  breach  of  the  con- 
tract The  facts  are,  that  on  March  twenty-fourth, 
eighteen  hundred  and  ninety-three,  the  defendant 
Krimbel  entered  into  an  agreement  with  the  plaintiff, 
by  the  t«rms  of  which  he  undertook  to  furnish  the 
material  and  erect  and  finish  a  dwelling-house  for  her, 
in  conformity  with  the  plans  and  specifications  thereof; 
and  it  was  also  provided  that  the  contractor  should 
protect  the  building  from  liens,  and  that  a  bond  should 
be  given  for  the  faithful  performance  of  the  terms 
and  conditions  of  said  agreement.  The  agreement 
having  been  reduced  to  writing,  was  signed  by  each 
of  the  defendants,  but  not  by  the  plaintiff,  and  a  joint 
and  several  bond,  in  which    Krimb«l  was  designated 

as  principal,  and and  as  sureties,  was  signed 

by  the   defendants    Meyer   and    Ward   only.      A   lien 

*Tbe  fellowlng  Oregon  caies  require  the  complaint  to  also  show  that  the 
mistake  did  not  arise  from  the  gross  negligence  of  the  plaintiff:  Lewis  r.  Tjcuist 
5  Or.  16i9;  fb«ter  v.  Sdmeer,  16  Or.  863 ;  Hyland  v.  Ilyland,  19  Or.  61;  Meier  v.  £«Uy 
29  Or.  86;  Otbom  T.  Kdtckum,  26  Or.  352. ~ Rkpobtxa. 
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having  been  filed  against  the  property,  the  plain- 
tiff, claiming  the  building  had  not  been  completed, 
commenced  this  suit,  and,  in  substance,  alleges  that 
it  was  the  intention  of  the  parties  that  she  should 
sign  said  contract,  but  through  inadvertence  she  had 
omitted  to  do  so,  and  that  she  offered  to  sign  the  same; 
that  it  was  also  their  intention  that  said  bond  should 
be  executed  by  Krimbel  as  principal,  and  that  Meyer 
and  Ward  should  be  named  therein  as  sureties,  but 
through  mistake  Krimbel  failed  to  sign  it  and  the 
names  of  the  sureties  were  omitted  from  the  body  of 
the  bond;  that  by  mistake  Krimbel  was  wrongly  de- 
scribed in  the  contract  and  bond  as  ^'Kimbel";  and, 
having  alleged  several  breaches  of  the  contract,  and 
the  damages  resulting  therefrom,  she  prayed  a  decree 
reforming  said  contract  and  bond,  and  a  recovery  of 
her  damages.  The  defendants,  separately  answering, 
after  denying  the  material  allegations  of  the  com- 
plaint, allege  facts  tending  to  constitute  an  estoppel» 
and  pray  that  the  suit  be  dismissed.  The  replies  hav- 
ing put  in  issue  the  allegations  of  new  matter  con- 
tained in  the  several  answers,  a  trial  was  had,  result- 
ing in  a  decree  reforming  the  contract  and  bond, 
awarding  Krimbel  fifty-six  dollars  and  thirty  cents  due 
on  the  contract,  and  requiring  the  plaintiff  and  Krim- 
bel each  to  pay  one  half  the  costs,  and  from  this  de- 
cree the  plaintiff  appeals.  Affirmed. 

For  apx)ellant  there  was  an  oral  argument  and  a 
brief  by  Mr.  Richard  H.  Thornton  to  this  effect 

Error  is  apparent  on  a  mere  perusal  of  the  ab- 
stract in  this  case.  The  main  issues  have  been  ig- 
nored, and  it  is  impossible  to  tell  on  what  basis  of 
fact    or    of   law    the    decree    is    framed.      The    court 
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granted  the  defendant  Krimbel  affirmative  relief  for 
which  he  did  not  pray.  He  asked  for  no  compensa- 
tion; but  the  court  awarded  him  fifty-six  dollars  and 
thirty  cents.  How  this  amount  was  ascertained  is  an 
fc  insoluble  puzzle.    The  decree  in  {his  case  should  be 

)  affirmed  as  to  the  reformation  of  the  bond,  and  as  to 

the  perpetual  injunction  of  the  action  in  the  justice's 
court  It  should  be  reversed  as  to  the  payment  to 
Krimbel  by  appellant  of  fifty-six  dollars  and  thirty 
cents.  It  should  be  amended  by  awarding  compensa- 
tion to  the  appellant  in  the  sum  of  one  thousand  three 
hundred  and  thirty-two  dollars,  with  interest  from 
June  sixth,  eighteen  hundred  and  ninety-four,  for 
which  sum  execution  should  issue  against  the  prop- 
erty of  either  or  all  of  the  respondents,  to  wit,  one 
hundred  and  forty-nine  dollars  and  fifty  cents  in  re- 
spect of  Burks'  lien,  five  hundred  and  fifty  dollars  in 
respect  of  bad  painting,  and  six  hundred  and  thirty- 
two  dollars  and  fifty  cents  at  the  least,  in  respect  of 
noncompletion  and  vacancy  of  the  house;  and  by 
awarding  compensation  to  the  appellant  in  the  sum  of 
/  six   hundred    and    fifty-seven    dollars    and    forty-five 

^  cents,  with    interest    from    same    date,  in    respect  of 

overpayment,  for  which  sum  execution  should  issue 
against  the  property  of  the  respondent  Krimbel  alone. 
The  costs  should  be  charged  to  the  respondents,  the 
appellant  not  having  been  in  fault  Let  us  then  break 
forth  into  singing  — 

Jacob  Krimbel,  Joseph  Burke, 

Why  should  you  your  contracts  shirk? 

Jacob  Krimbel,  Joseph  Burk«, 

I  Try  to  do  some  honest  work. 

\  Children  burnt  will  fear  the  fire: 

\  Ward  videlicet  and  Meyer. 
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For  respondent  there  was  a  brief  and  an  oral  a^ 
gument  by  Mr.  Robert  C.  Wright. 

Per  Curiam.  1.  It  is  contended  by  the  plaintiff 
that  the  court  erred  in  several  particulars,  which  er- 
rors are  assigned  as  grounds  for  a  modification  of  the 
decree,  while  the  defendants  contend  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  and  that  the  evidence  is  not  sufficient  to 
warrant  a  reformation  of  the  contract  and  bond.  The 
rule  is  well  settled  that  in  order  to  justify  the  inter- 
position of  a  court  of  equity  to  reform  a  written  in- 
strument for  an  alleged  mistake  of  fact,  it  must  be 
distinctly  alleged  and  conclusively  proved  that  the 
mistake  was  mutual  to  both  parties,  or  that  it  was 
the  mistake  of  one  party  superinduced  by  the  fraud 
or  some  inequitable  conduct  of  the  other:  Fahie  v. 
Pressey,  2  Or.  23  (80  Am.  Dec.  401);  Everts  v.  Steger,  6 
Or.  147;  Lewis  v.  Lewis,  5  Or.  169;  Foster  v.  Schmeer,  15 
Or.  363  (15  Pac.  625);  Hyland  v.  Hyland,  19  Or.  51  (23 
Pac.  811);  Kleinsorge  v.  Rohse,  25  Or.  51  (34  Pac.  874). 
There  is  no  evidence  of  plaintiffs  intention  to  siga 
the  contract,  or  of  Krimbel's  intention  to  sign  the 
bond;  and  for  all  that  appears  he  may  never  have  in- 
tended to  sign  it,  and,  if  so,  the  absence  of  his  signa- 
ture would  not  be  in  consequence  of  any  mistake  on 
his  part.  It  has  been  repeatedly  held  that  a  court  of 
equity  will  not  reform  a  written  instrument  upon  the 
ground  of  mistake,  unless  the  mistake  be  established 
by  clear  and  satisfactory  evidence:  Shively  v.  Welch, 
2  Or.  288;  Stevens  v.  Murtin,  6  Or.  193;  Remillard  v.  iV«- 
Gott,  8  Or.  37;  Epstein  v.  State  Insurance  Company,  21  Or. 
179  (27  Pac.  1045). 

2.  The  defendants  not  having  taken  a  cross-appeal 
it  must  be  presumed  that  they  were  satisfied  with  the 
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decree^  and  cannot  now  be  heard  to  complain  of  a 
failure  to  allege  or  prove  the  existence  of  a  mutual 
mistake,  and  hence  it  follows  that  the  decree  is  af- 
firmed. Affirmed. 


Aigofid  NoTember  7;  decided  Deoember  90,  1896. 
GREGOIRE   V.  ROURKE. 

[42  Pac.  996] 
t  AonOV    BT    ASSIGNKK    OF    ChoSE    IK    ACTIOIf  —  CONSIDKSATIOH.— An    «■- 

aigne*  of  a  chose  in  action  in  Oregon  may  maintain  an  action 
thereon  in  his  own  name,  although  he  paid  no  consideration  there- 
for: Dawson  t.  Fogue,  18  Or.  94,  approyed  and  followed. 

2.  Pliadiitg  AsHiGincnrr  or  Chose —Subplusaoe.— It  is  not  incumbent 
npen  an  assignee  of  a  chose  in  action  to  show  that  he  paid  a  oob- 
Dderation  therefor,  because  the  complaint  avers  a  sale  as  well  as  an 
assignment  to  him,  for  the  allegation  in  regard  to  the  sale  may  be 
rgected  as  surplusage. 

Appeal,  from  Marion:  George  H.  Burnett,  Judge. 

This  is  an  action  to  recover  an  alleged  balance  of 
an  account  The  plaintiff  alleges  that  on  September 
eighth,  eighteen  hundred  and  ninety-one,  E.  S.  Gre- 
goire and  himself  were  copartners  in  business  under 
the  firm  name  of  E.  S.  Gregoire  and  Son,  at  which 
time  said  firm  sold  and  delivered  to  the  defendants  a 
quantity  of  wheat  of  the  value  of  two  thousand  nine 
hundred  and  ninety-seven  dollars  and  sixty  cents;  that 
the  defendants  paid  on  account  thereof  two  thousand 
eight  hundred  and  twenty-two  dollars  and  sixty  cents, 
leaving  a  bsJance  of  one  hundred  and  seventy-five 
dollars  due  thereon;  that  said  firm  sold  and  assigned 
the  account  to  him;  and  that  he  is  the  owner  and 
holder  thereof  and  entitled  to  the  moneys  due  thereon 
for  which  he  prays  judgment  The  defendants  hav- 
ing domed  the  material  akllegations  of  the  compliant, 
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and  the  assignment   to  plaintiff,   alleged  payment  of 
the  amount  demanded.     A  reply  having  put  in  issue 
the  allegations  of  new  matter  contained  in  the  answer, 
a  trial  was  had,  at  which  the  plaintiff  as  a  witness  in 
his  own  behalf  testified  tiiat  the  said  sum  of  one  hun- 
dred and  seventy*five  dollars   was   due    from  the  de- 
fendants as  alleged  in  his  complaint;  that  his  partner 
died  since  the  assignment;   and  admitted   upon  cross- 
examination  that  it  was  made  without   consideration. 
Thereupon  the  court,  in  substance,  instructed  the  jury 
that  the  plaintiff,   having  alleged  a  sale  and  assi^- 
ment,  could  not  recover  as  surviving  partner  nor  as 
assignee  unless  the  claim  had  been  assigned   by  said 
firm  to  him  for  a  valuable  consideration;   to  the  giy- 
ing  of  which,  so  far  as  it  relates  to  the  necessity  for 
the  payment  of   a  valuable  consideration  to    support 
the  assignment,  the  plaintiff  excepted,  and  the  excep- 
tion was  allowed.     The  jury  having  rendered  a  ver- 
dict   for    the    defendants,    the    court    gave    judgment 
thereon,   from  which  the  plaintiff  appeals,  and  assigns 
as  error  the  giving  of  said  instruction,  the  overruling 
of  a  motion  for  a  new  trial,    and  the  entry   of  said 
judgment.  Reversed. 

For  plaintiff  there  was  a  brief  and  an  oral  arga- 
ment  by  Mr.  John  A.  Carson. 

For  respondents  there  was  a  brief  by  Messrs.  Tilmon 
Ford,  John  C.  Leasure,  and  Bailey  and  BaUeray,  with  an  oral 
argument  by  Mr.  Ford. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  plaintiff  contends  that  it  was  unnecessary 
to  allege  or  prove  a  valuable  consideration  for  the  as- 
signment,  and  that  the  want   thereof  should    not  bar 
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hifi  recovery.  There  is  some  conflict  of  authority  upon 
the  question  presented,  but  we  think  the  weight  of  it 
is  in  favor  of  the  legal  proposition  for  which  the 
plaintiff  contends,  and  that  the  right  of  recovery  de- 
pends, not  upon  what  may  have  been  paid  for  the  as- 
signment, but  whether  the  plaintiff  is  the  real  party 
in  interest.  The  courts  entertaining  views  different 
from  this  proceed  upon  the  theory  that,  the  assignee 
having  paid  nothing  for  the  assignment^  the  donor 
may  change  his  mind,  and  withhold  from  the  object 
of  his  liberality  the  contemplated  benefit  The  weight 
of  authority  seems  to  be  that  in  an  action  by  an  as- 
signee of  a  chose  in  action,  the  defendant  may  contro- 
vert the  allegation  of  ownership,  and  prove  that  the 
plaintiff  is  not  the  real  party  in  interest.  If,  however, 
the  assignment  is  actually  made,  he  cannot  question 
it  upon  the  ground  that  there  was  no  consideration 
paid  therefor:  1  Beach  on  Modern  Equity  Jurispru- 
dence. §  345;  Stone  v.  Frost,  61  N.  Y.  614;  Warder  v.  Jocft,^ 
82  Iowa.  435  (48  N.  W.  729);  Wolff  v.  Matthews,  39  Mo. 
App.  876;  Pugh  v.  Miller,  126  Ind.  189  (25  N.  E.  1040); 
"^Norris  v.  HaU,  18  Me.  332;  Arthur  v.  Brooks,  14  Barb.  533; 
Richardson  v.  Mead,  27  Barb.  178;  Beach  v.  Raymond,  2 
R  D.  Smith,  496;  Miles  v.  Fox,  4  E.  D.  Smith.  220;  Whit- 
taker  V.  County  of  Johnson,  10  Iowa.  161.  But.  whatever 
the  rule  may  be  elsewhere,  it  has  been  settled  in  this 
state  that  the  title  to  a  chose  in  action  passes  by  as- 
signment, that  the  assignee  is  authorized  to  bring  an 
action  thereon;  and  that  it  is  immaterial  whether  he 
paid  any  consideration  therefor:  Dawson  v.  Pogue,  18  Or. 
94  (6  L.  R  A-  176,  22  Paa  637). 

2.  The  plaintiff  alleged  facts  showing  the  exist- 
ence of  a  demand  against  the  defendants  which  had 
been  assigned  to  him.  and  hence  his  complaint  shows 
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that  he  is  the  real  party  in  interest,  and  has  a  prima 
facie  right  of  action.  It  is  true  he  alleged  that  the 
claim  had  been  sold  to  him,  which  implies  a  payment 
or  promise  as  a  consideration  therefor,  but  as  his  right 
of  action  is  founded  upon  the  fact,  and  not  the  consid- 
eration, of  the  assignment,  it  was  unnecessary  to  prove 
that  he  had  paid  any  consideration  therefor,  and  hence 
the  allegation  that  the  claim  was  sold  to  him  was  sur- 
I^usage  and  should  have  been  disregarded:  Bliss  on 
C5ode  Pleading,  §  215;  Hoyt  v.  Seeley,  18  Conn.  352;  Bean 
V.  Simpson,  16  Me.  49;  Grubb  v.  Mahoning  Navigation  Company, 
14  Pa.  St  302;  Lyons  v.  Merrick,  105  Mass.  71.  The  in- 
struction complained  of  is  erroneous,  but  the  rule  is 
w^  settled  that  a  judgment  will  not  be  reversed  for 
thAt  reason  unless  it  appears  probable  that  the  jury 
was  misled  thereby:  2  Thompson  on  Trials,  §  2401; 
Sabnan  v.  Olds,  9  Or.  488.  In  the  case  at  bar  there  can 
be  no  doubt  that  the  jury  was  misled  by  the  instruc- 
tion excepted  to,  and  hence  the  judgment  must  be  re- 
\^er6ed  and  a  new  trial  ordered.  Bevebsed. 


Becided  December  23,  18M. 
NICKLIN  V.  ROBERTSON. 

[42  Pac.  998.] 

1,  Taoatiho  Ju»oment  fob  Mtbtakk  OB  8UBPBT8B— CoDB,  J 102.— TTnd«r 

Hill's  Code,  { 102,  providing  that  the  court  *'may  at  any  time  wiibin 
one  year  after  notioe  thereof  relieye  a  party  from  a  judement  talcea 
against  him  through  hia  nustake  or  ejccosabie  neglect,"  it  is  not 
sufficient  that  the  motion  he  made  within  a  year  after  notice,  but 
it  must  he  heard  and  detennined  within  that  time. 

2.  Costs— CJoDE,  J  554 — Dibcbbtion  or  Coubt. — The  discretion  regarding 

the  payment  of  costs  in  an  equity  proceeding  conferred  by  section 
554,  Hill's  Code,  extends  only  to  who  shall  pay  them,  and  once  that 
discretion  has  been  exercised  by  the  court,  it  is  subject  to  reriew 
only  for  abuse,  and  the  decision  ought  to  be  as  binding  on  the 
Inver  court  as  on  the  appellate  court,  and  cannot  be  changed. 
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8.  CoMPTTATiON  OF  TiME  —  CoDE,  ^?  519,  556,  557.— The  time  provided  by 
eectioDs  556  and  557,  Hill's  Code,  for  filing  cost  bills  and  objections 
thereto,  should  be  computed  by  excluding  the  first  day,  and  also  the 
last  day  where  it  falls  on  Sunday :  Code,  {  519. 

4  Duty  or  Clkrk  ik  Taxing  Cocttb. —  Where  no  objections  are  filed  to 
a  statement  of  costs,  the  clerk  has  no  discretion  in  allowing  tlie 
items  therein  contained. 

6.  ArnDAvrr — Correcting  Judgment  Under  Bkotion  102,  Hill's  Code. — 
A  motion  under  Hill's  Code,  §  102,  for  relief  from  a  ] portion  of  a  de- 
cree on  the  ground  that  it  was  included  therein  through  the  mistake, 
inadvertence,  surprise,  or  excusable  neglect  of  the  movant,  is  ineffec- 
tual unless  the  affidavits  submitted  tlierewith  show  the  exixtonce  of 
one  of  such  grounds. 

6.  CosRBcnNo  Judgment  for  Clerical  Mistake.— A  judgment  cannot  be 
altered  after  the  close  of  the  term  at  which  it  was  rendered,  for  a 
clerical  misprision,  where  the  mistake  is  not  apparent  on  the  record, 
and  must  be  made  oat  upon  afiidavits  and  evidence  aliunde. 

Appeal,  from  Miiltnomah:  Loyal.  B.  Stearns,  Judga 

This  is  a  motion  to  correct  a  decree  in  the  case  of 
S.  C.  Nicklin  against  W.  E.  Robertson  and  others,  so 
as  to  relieve  the  plaintiff  from  the  taxation  of  dis- 
bursements claimed  to  have  been  taxed  against  her 
through  her  excusable  neglect.  The  facts  are  that  on* 
September  twenty- nineth,  eighteen  hundred  and  ninety- 
one»  the  circuit  court  dismissed  the  suit,  and  decreed 
that  the  defendants  recover  of  the  plaintiff  their  costs 
and  disbursements.  On  the  sixth  day  thereafter  the 
defendant  filed  with  the  clerk  a  verified  statement  of 
their  disbursements,  which,  inter  cUiaf  contained  the 
following  items: — 

G  W.  Burrage,  witness,  90  days  and  8,146  miles 

traveled $  449  60 

W.  H.  Burrage,  4  days'  attendance  as  witness 

and  808  miles  traveled 86  80 

D.  W.  Taylor,  expert  services  and  8  days'  at- 
tendance        54  50 
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No  objections  thereto  having  been  made  within  the 
time  prescribed  by  law,  the  clerk  taxed  the  costs  and 
disbursements  claimed  in  the  statement  to  the  plaintif, 
and  entered  the  amount  thereof  in  the  decree.  On 
March  twenty-sixth,  eighteen  hundred  and  ninety-two, 
the  plaintiff,  having  filed  affidavits  showing  that  she 
had  no  notice  of  the  filing  of  said  statement,  moved 
the  court  to  disallow  and  strike  out  the  foregoing 
items  thereof  for  the  reason  that  they  were  illegal,  and 
that  the  statement  had  not  been  filed  within  five  days 
from  the  entry  of  the  decree;  but  no  order  thereon 
having  been  made,  the  plaintiff  on  June  sixteenth, 
eighteen  hundred  and  ninety-four,  by  leave  of  court, 
filed  objectioDS  to  these  items,  and  submitted  affidavits 
tending  to  show  that  her  neglect  to  present  such  ob- 
jections at  an  earlier  date  was  excusabla  On  Septem- 
ber twentieth,  of  the  same  year,  the  clerk,  in  passing 
upon  said  objections,  retaxed  these  items  as  follows: 

0.  W.  Burrage,  1  day,  1  mile $     2  10 

W.  H.  Burrage,  1  day,  1  mile 2  10 

D.  W.  Taylor,  3  days,  1  mile 6  10 

Thereupon  the  defendants  moved  the  court  to  retax 
their  said  disbursements,  and,  upon  said  motion  being 
submitted,  the  court  found  the  facts  to  be  that  C.  W. 
Burrage  resided  at  Canyon  City,  Colorado,  at  the  time 
of  the  trial;  that  he  appeared  as  a  witness  without 
the  issuance  of  an  order  of  the  court  requiring  his  at- 
tendance, and  in  doing  so  it  was  not  necessary  for 
him  to  travel  more  than  one  mile  or  to  attend  more 
than  one  day;  that  W.  H.  Burrage  was  at  Portland, 
Oregon,  and  only  attended  as  a  witness  one  day  and 
traveled  one  mile;  and  that  D.  W.  Taylor  attended  said 
trial  three  days,  and  traveled  one  mile;  and  upon  these 
findings  affirmed  the  decision  of  the  clerk,  and  on  Sep- 
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tember  twenty -first,  eighteen  hundred  and  ninety-four, 
decreed  a  modification  of  the  disbursements  in  accord- 
ance therewith,  from  which  the  defendants  appeal. 

Bbverskd. 

For  appellants  there  was  a  brief  and  oral  argument 
by  Mr.  William  H.  Adams. 

For  respondent  there  was  a  brief  by  Messrs.  MeDou- 
gdU,  Spencer  and  Jones,  and  an  oral  argument  by  Mr. 
Charles  Jones  MeDougall. 

Opinion  by  Mr.  Justice  Moore. 

1.  It  is  contended  by  the  defendants  that  no  order 
modifying  the  original  decree  having  been  made  within 
a  year  after  the  plaintiff  had  notice  of  the  taxation  of 
the  disbursements,  the  court  was  powerless,  after  the 
expiration  of  that  time,  to  grant  the  relief  sought.  It 
must  be  conceded  that  a  large  portion  of  the  disburse- 
ments claimed  by  the  defendants  is  illegal,  and  hence 
the  only  question  involved  is  the  power  of  the  court 
to  retax  them.  The  statute,  so  far  as  it  applies  to  the 
case  at  bar,  provides  that  the  court  may  **in  its  dis- 
cretion, and  upon  such  terms  as  may  be  just,  at  any 
time  within  one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect":  HilUs  Code,  §  102. 
At  the  common  law  no  judgment  could  be  amended 
after  the  term  at  which  it  was  entered,  except  for 
clerical  errors  appearing  in  the  record,  and  then  only 
when  there  was  to  be  found  in  some  minute  of  the 
trial,  a  memorandum  of  what  actually  transpired  from 

which   the    judgment   might    be    corrected:    Albers   v. 
a  ob.->20. 
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Whitney,  1  Story,  310  (Fed.  Cas.  No.  137);  JEtm  Ufe 
Insurance  Company  v.  McCormick,  20  Wis.  279.  A  statute 
conferring  power  to  modify  a  judgment  or  decree  after 
the  term  at  which  it  was  rendered,  being  in  deroga- 
tion of  the  common  law,  is  to  be  strictly  construed; 
and  hence  a  party,  if  he  could  be  relieved  from  a 
proceeding  taken  against  him  through  his  inadvert- 
ence, surprise,  or  excusable  neglect,  must  apply  there- 
for and  obtain  a  decision  thereon  within  the  time  pre- 
scribed by  the  statute,  or  his  laches  will  preclude  the 
court  from  thereafter  amending  the  record:  Woolley  v. 
Wodley,  12  Ind.  663;  Gerish  v.  Johnson,  5  Minn.  23;  Knox 
V.  Clifford,  41  Wis.  459;  Flanders  v.  Sherman,  18  Wis.  575. 
In  tlie  case  last  cited  Cole,  J,,  in  construing  a  statute 
identical  with  the  one  above  quoted,  says:  **But,  un- 
less the  motion  is  made  within  a  year  from  the  time 
the  party  has  notice  of  the  erroneous  order  or  judg- 
ment, the  court  cannot  relieve  under  this  statute.  It 
must  be  made  within  a  year,  as  the  power  of  the 
court  to  grant  the  relief  is  expressly  limited  to  that 
period.  After  the  lapse  of  that  time  the  court  cannot 
relieve  a  party  from  an  order  or  judgment  against 
him  through  his  'mistake,'  *  inadvertence,'  *  surprise, 'or 
'excusable  neglect'"  In  Woolley  v.  Woolley,  12  Ind,  663, 
one  of  the  parties  to  a  judgment,  on  the  day  prior  to 
the  expiration  of  a  year  from  its  rendition,  under  the 
provisions  of  a  similar  statute,  applied  to  the  court  to 
set  it  aside,  which  the  court  did  on  the  day  after  the 
year  had  expired.  An  appeal  having  been  taken  from 
the  judgment  thus  rendered,  it  was  reversed  and  Per* 
KINS,  J.,  in  rendering  the  decision,  says:  "Under  the 
section  upon  which  the  present  suit  is  founded,  the 
court  could  not  set  aside  the  judgment  aiter  the  ex- 
piration of  the  year."  In  Gerish  v.  Johnson,  5  Minn.  23, 
the  court,  interpreting  a  similar  statute,  says:  '*It  by 
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no  means  follows  that  because  a  party  may  make 
such  a  motion  within  the  year,  that  he  has  always  a 
year  to  make  it  in.  He  is  in  each  instance  bound  to 
make  the  motion  with  diligence,  and  show  the  exist- 
ence of  some  of  the  causes  specified  in  the  statute.*' 
•*The  period,"  says  Cole,  J.,  in  Ktwx  v.  Clifford,  41 
Wis.  459,  *•  within  which  the  discretion  is  to  be  exer- 
cised is  expressly  limited  to  a  year  after  notice  of  the 
judgment;  and  this  time  cannot  be  enlarged  or  ex- 
tended by  merely  giving  notice  of  the  motion  to  vacate 
the  judgment  The  party  is  required  to  act,  and  must 
bring  his  motion  to  a  hearing,  within  the  year,  or  the 
power  to  relieve  under  the  statute  is  gone.  This  pro- 
vision goes  upon  the  only  reasonable  assumption  that 
a  year  affords  an  ample  opportunity  for  a  party  to 
obtain  relief  if  he  is  diligent"  These  authorities  con- 
clusively show  that  the  statute  limits  the  power  to  one 
year  after  notice  of  the  *•  judgment,  order,  or  proceed- 
ing," and  that  the  expiration  of  that  time  leaves  the 
court  without  authority  to  set  aside  or  modify  its  de- 
cision for  any  of  the  causes  enumerated  in  the  sec- 
tion quoted.  The  plaintiff  must  have  had  notice  of 
the  taxation  of  these  disbursements  on  March  twenty- 
sixth,  eighteen  hundred  and  ninety-two,  at  which  time 
she  moved  the  court  to  disallow  them,  and  more  than 
one  year  from  that  time  having  expired  before  a  mod- 
ification thereof  was  decreed,  it  follows  that  the  court, 
under  the  provisions  of  the  statute,  had  no  power  to 
alter  the  original  decree. 

2.  The  plaintiff  insists,  however,  (1)  that  the  al- 
lowance of  costs  in  equity  rests  in  the  sound  discre- 
tion of  the  trial  court,  which  will  not  be  reviewed  on 
appeal  except  for  an  abuse  thereof;  and  (2)  that  the 
taxation  of  the  disbursements  of  which  she  complains 
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results  from  the  misprision  of  the  clerk,  and  that  the 
court  possesses  at  all  times  the  inherent  power  to 
correct  such  errors.  It  must  be  observed  that  the 
discretion  referred  to  by  plaintiff  does  not  extend  to 
the  amount  of  costs  and  disbursements  to  be  recoY- 
ered,— but  only  as  to  who  shall  pay  tJiem:  Hill's 
C!ode,  §  554.  In  the  case  at  bar  the  court  exercised 
its  discretion  at  the  time  it  decreed  that  the  defend- 
ants recover  of  the  plaintiff  their  costs  and  disburse- 
ments, and  it  is  this  exercise  of  it  that  will  not  be 
reviewed  except  for  abuse:  Lovejoy  v.  Chapman,  23  Or. 
571  (32  Pac.  687);  Cole  v.  Logan,  24  Or.  304  (33  Pac. 
658).  One  of  the  objects  in  procuring  a  judgment  or 
decree  is  to  put  at  rest  forever  the  issue  litigated, 
but  if  the  trial  court  could,  even  in  matters  within  its 
discretion,  change  at  pleasure  its  solemn  conclusions, 
judgments  might  remain  open  in  all  matters  relating 
to  an  exercise  of  this  right,  and  become  subject  to  be 
changed  at  any  time  in  favor  of  either  party  who 
could  show  a  better  reason  therefor.  When  the  trial 
court  has  not  abused  its  discretion  in  the  exercise 
thereof,  its  conclusion  will  not  be  reviewed  in  this 
court,  and  such  conclusion,  when  announced,  ought  to 
be  as  binding  upon  the  court  rendering  it  as  it  is 
upon  this  court. 

3.  The  statute  authorizes  the  clerk  to  allow  and 
tax,  as  a  matter  of  course,  the  disbursements  claimed 
by  a  party  upon  his  filing  a  verified  statement  thereof 
within  five  days  from  the  entry  of  a  judgment  or 
decree  given  in  his  favor,  unless  the  adverse  party, 
within  two  days  from  the  time  allowed  to  file  the 
statement,  shall  file  objections  thereto.  The  statement 
may  also  be  filed  at  any  time  after  five  days,  but  in 
such  case   a  copy  thereof  must   be  served  upon  the 
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adverse  party,  who  is  given  two  days  from  the  serv- 
ice thereof  to  file  objections  thereto,  and  in  either 
case  the  clerk  must  i>ass  upon  and  may  allow  or  re- 
ject any  or  all  items  to  which  objections  have  been 
made:  Hill's  Code,  §§'556,  557.  It  will  be  observed 
that  judgment  was  entered  September  twenty-ninth. — 
and,  excluding  the  first  day  from  the  computation, 
the  five  days  would  expire  October  fourth,  but  that 
day  being  Sunday  must  also  be  excluded,  and  the 
statement  having  been  filed  on  the  day  following,  was 
within  the  five-day  limit:  Hiirs  Code,  §  519. 

4.  No  objections  having  been  filed  to  the  cost  bill 
within  the  time  prescribed  by  law,  the  clerk  had  no 
discretion  in  the  allowance  of  the  items  contained  in 
the  statement 

5.  The  affidavits  submitted  with  the  motion  on 
March  twenty-sixth,  eighteen  hundred  and  ninety-two, 
did  not  show  that  the  disbursements  had  been  taxed 
against  the  plaintiff  through  her  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  and  even  if  it  be  con- 
ceded that  a  motion  filed  within  one  year  from  the 
notice  thereof  authorized  the  court,  after  the  expira- 
tion of  that  period,  to  relieve  a  party  from  a  judgment 
taken  against  him  under  such  circumstances,  the  mo- 
tion filed  would  be  ineffectual  for  that  purpose. 

6.  The  power  of  a  court,  at  any  time  after  the  en- 
try of  a  judgment,  to  correct  the  misprision  of  a  clerk 
or  other  officer  of  the  court,  when  it  can  be  done  by 
reference  to  some  memorandum  of  the  trial,  made  at 
the  hearing  thereof  by  the  court,  or  from  the  plead- 
ings on  file  or  proceedings  had  therein  must  be  con- 
ceded (1  Black  on  Judgments,  §  155;  1  Freeman  on 
Judgments,  §  71);  but  when  the  mistake  is  not  appaj> 
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ent  on  the  record,  and  must  be  made  out  upon  affida- 
vits and  evidence  aliunde,  then  there  remains  nothing 
to  amend  by,  and  the  court  is  powerless  to  alter  the 
judgment  after  the  close  of  the  term  at  which  it  was 
rendered:  Albers  v.  Whitney,  1  Story,  310  (Fed.  Cas.  Na 
137).  The  amount  of  the  items  claimed  in  the  veri- 
fied statement  is  nine  hundred  and  five  dollars,  which 
sum  the  clerk  entered  in  the  decree,  and  it  appearing 
that  the  evidence  relied  upon  to  correct  the  record 
consisted  of  affidavits  which  were  insufficient  for  that 
purpose,  it  follows  that  the  decree  appealed  from  most 
be  reversed,  and  the  motion  to  correct  the  original 
decree  overruled.  BEVEBSEa 


NEPPACH  V.  JONES. 

[89  Pac.  999;  42  Pac.  519.] 

1.  Reb  Judicata. —  To  make  a  matter  rea  Judicata  there  most  be  ideotity 

of  pei-sons  and  parties  in  both  causes,  and  it  must  be  an  identitf  of 
real  parties  who  have  interests  to  be  affected  by  the  decision.  This 
identity  is  not  destroyed  by  joining  as  additional  parties  in  the  sec- 
ond cause  persons  who  were  not  parties  to  the  former  liUgatioiL,  and 
who  Iiave  no  interest  in  the  subject  matter. 

2.  DisMisFiNG  Appeal — Rules  of  Court — Abstract. — An  appeal  to  the 

supreme  court  will  not  be  dismissed  because  the  abstract  does  set 
contain  a  formal  statement  of  errors  as  required  by  the  last  para- 
grapli  of  Rule  9  of  tlie  supreme  court,  (24  Or.  600,)  where  the  ap- 
peal is  from  a  decree  on  the  pleadings,  and  it  sufficiently  appeals 
that  the  alleged  error  upon  which  the  appellant  intends  to  rely  istba 
action  of  the  trial  court  in  sustaining  the  respondent's  motion  for 
the  decree. 

3.  Dismissing  Appeal  fob  Failxtrb  to  File  Brief — Rules  of  Oousi.— 

The  rules  of  practice  in  the  supreme  court  regarding  abstracts  and 
briefs  were  intended  to  facilitate  business,  and  it  is  intended  that  th^ 
phall  be  substantially  complied  with;  yet,  if,  through  excusable  neg- 
lect or  oversight,  some  requirement  has  been  omitted,  the  court  may, 
on  a  i>roper  showing,  excuse  the  party  in  fault,  as  where  a  brief  bat 
not  been  iilcd  in  time  through  the  delay  of  the  printer. 

Appeal  from  Multnomah:  Loyax.  B.  Stearns,  Judge. 


r 


Dec  1895.]  Neppach  t;.  Jones.  287 

For  api)ellant  there  was  a  brief  and  an  oral  aripi- 
ment  by  Mr.  Horace  B.  Nicholas. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
punent  by  Mr.  Ira  Jones. 

Decided  December  2,  ISM. 
[42  Paa  799.] 

On  the  Merits. 

Per  Curiam.  1.  This  is  a  suit  in  equity  to  set 
aside  certain  conveyances  of  real  property  which 
plaintiff  claims  are  fraudulent  and  void  as  to  him.  A 
case  involving  the  same  matters  in  controversy  be- 
tween the  plaintiff  herein  and  the  defendant  J.  H. 
Jones  was  heretofore  tried  and  finally  determined  by 
this  court  adversely  to  the  plaintiff  who  is  the  appel- 
lant here:  Neppaeh  v.  Jones,  20  Or.  491  (23  Am.  St 
R^p.  145).  The  plaintiff  attempts  to  avoid  the  effect 
of  the  decision  in  that  case  by  joining  other  defend- 
ants with  J.  H.  Jones,  to  wit,  Justice  Jones,  E.  K. 
Jones,  and  Ira  Jones,  and  by  supplementing  the  com- 
plaint with  some  further  allegations  intended  to  ex- 
cuse the  plaintiff's  laches  in  bringing  the  suit,  which 
are  wholly  insufficient  for  the  purpose.  From  the  an- 
swer it  appears  that  Justice  Jones  died  in  the  year 
eighteen  hundred  and  ninety,  which  is  not  denied. 
And  from  the  reply  it  appears  that  defendants  Ira 
Jones  and  E.  K  Jones  have  no  interest  whatever  in 
the  subject  of  litigation.  The  gravamen  of  appel- 
lant's contention  now  is  that  the  two  causes  of  action 
are  not  the  same  because  the  parties  defendant  are 
different,  but  by  his  own  pleadings  he  has  shown  that 
J.  H.  Jones,  the  defendant  in  the  former  suit,  is  the 
only  real  party  defendant  here,  and  that  the  other  de- 
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fendants  named  have  no  interest  in  the  subject  mat- 
ter. To  make  a  matter  res  judicata  there  most  be 
identity  of  ]>ersons  and  parties:  21  Am.  and  Eng. 
Ency.  of  Law,  227.  Bat  they  must  be  real  parties 
having  interests  to  be  affected  by  the  litigation.  Com- 
bining entire  strangers  to  the  subject  matter  of  the 
suit  with  real  parties  does  not  destroy  this  identity  so 
that  res  judicata  cannot  be  invoked.  The  decision  of 
Neppach  v.  Jojies,  20  Or.  491,  is  therefore  decisive  of  this 
case,  and  hence  the  decree  of  the  court  below  will  be 
afl&rmed.  Affirmed. 

Decided  December  S^  1S9L 
[89Fme.9».] 

On  MonoN  to  Dismiss  AppeaIj. 

Feb  Curiam.  The  respondents  move  for  an  af- 
firmance of  the  decree  in  this  case,  because  (1)  appel- 
lant's abstract  is  not  in  the  form  required  by  Rule  9 
of  this  court;  and  (2)  his  brief  was  not  served  as  re- 
quired by  Rule  6;  while  the  appellant  asks  to  be 
relieved  from  his  default 

2.  The  abstract  is  in  the  form  required  by  the 
rules,  except  that  it  does  not  contain  a  formal  state- 
ment of  errors.  The  appeal  is  from  a  decree  given 
on  the  pleadings,  and,  although  the  abstract  is  defect- 
ive, as  claimed,  it  does  nevertheless  sufficiently  appear 
therefrom  that  the  alleged  error  upon  which  the  ap- 
pellant intends  to  rely  is  the  action  of  the  trial  coart 
in  sustaining  the  defendants'  motion  for  a  decree  on 
the  pleadings,  and  it  therefore  accomplishes  the  ptur- 
pose  intended  by  the  rules,  and  is  a  substandal  com- 
pliance therewith. 
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8.  The  brief  was  not  served  until  two  days  after 
the  expiration  of  the  time  allowed  by  Rule  6,  but 
from  the  affidavit  of  counsel  for  appellant  in  support 
of  his  motion  it  satisfactorily  appears  that  the  failure 
to  serve  his  brief  in  time  is  due  to  the  neglect  amd 
delay  of  the  printer,  and  not  to  any  fault  of  the  ap- 
pellant For  this  reason  his  motion  should  be  allowed. 
While  the  court  expects  and  will  require  counsel  to 
substantially  observe  the  rules  in  the  preparation  and 
senice  of  abstracts  and  briefs,  yet  if,  through  excusa- 
ble neglect,  the  service  is  not  made  in  time,  the  court 
may  relieve  the  party  in  default,  on  a  proper  showing, 
from  the  consequences  thereof.  The  rules  were  de- 
signed and  intended  to  facilitate  the  business  and  sim- 
plify the  practice,  and  are  not  so  arbitrary  or  inflexi- 
ble as  to  work  an  injustice,  or  prevent  a  hearing  in 
this  court,  when  the  failure  to  comply  therewith  is 
owing  to  the  excusable  neglect  of  the  party.  The 
motion  for  an  affirmance  must  be  overruled,  and  ap- 
pellant's motion  to  be  relieved  from  his  default  in  not 
serving  his  brief  within  time  allowed;  the  respondents 
to  have  twenty  days  from  this  date  in  which  to  serve 
and  file  their  brief. 

Argued  NoTember  13;  decided  December  9, 1895;  rehearing  denied. 
EGAN  V.  WESTCHESTER  INSURANCE  CO. 

[42  Pac.  61L] 

Inbusaxce— CoifDinoKB  OP  Policy— Waivkb  bt  Agent.— Where  a  fire 
insurance  policy  provides  that  no  officer  or  agent  shall  have  power 
to  waive  any  of  its  conditions,  except  by  writing,  and  that  no  privi- 
lege affecting  the  insurance  shall  be  claimed  by  the  assnred  unless  so 
written,  a  parol  waiver  of  any  of  the  provisions  of  the  policy  by  the 
agent  from  whom  the  insurance  was  obtained,  after  it  has  been  ac- 
cepted by  the  assured,  is  a  nullity*  WeioUrt  r.  State  Insurance  C(m^ 
pony,  19  Or.  261,  cited  and  approved. 

♦With  the  ease  of  Smiih  v.  Niagara  Fire  Jnturanee  Company,  1  L.  R.  A.  219,  will 
be  found  a  note  collating  the  authorities  on  the  question  of  how  the  terms  and 
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This  is  an  action  upon  a  fire  insurance  policy  issued 
by  the  defendant  on  the  seventeenth  day  of  March, 
eighteen  hundred  and  ninety-three,  covering  loss  or 
damage  by  fire  to  the  personal  property  therein  de- 
scribed for  the  term  of  one  year.  The  contract  of  in- 
surance was  made  and  the  policy  issued  by  one  Hart, 
general  agent  of  the  defendant,  residing  in  Portland, 
who  was  empowered  to  make  such  contracts  and  issue 
policies  furnished  in  blank  by  the  company  to  be 
countersigned  by  him,  to  renew  the  same,  and  to  as- 
sent to  transfers  and  assignments  thereof  within  the 
territory  covered  by  his  agency.  The  policy  in  ques- 
tion is  known  as  the  ''New  York  Standard  Policy'', 
and  is  in  the  form  and  contains  the  printed  conditions 
usual  in  such  policies,  among  which  are  the  follow- 
ing: "This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  *  *  *  if  the  subject  of  insurance  be  personal 
property  and  be  or  become  encumbered  by  chattel 
mortgage.  *  *  *  No  suit  or  action  on  this  policy  for 
the  recovery  of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compliance  by 
the  insured  with  all  of  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months  next  after 
the  fire."  By  the  concluding  clause  it  is  provided  that 
'*No  officer,  agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy  except  such  as  by  the  terms 
of  this  policy  may  be  the  subject  of  agreement  in* 
dorsed  hereon  or  added  hereto,  and  as  to  such  provis- 
ions and  conditions,  no  officer,  agent,   or   representa- 

conditlons  of  a  policy  may  be  waired  wbero  the  policy  has  Itself  proTided  the 
mode  of  such  wairer.  There  Is  also  an  additional  note  on  the  same  tabject  at- 
tached to  Ijomberton  t.  Connecticut  Fire  Inmratice  Company,  I  L.  R.  A.  222.  6m. 
flirther,  the  following  annotated  cases:  Wcidert  t.  State  Insurance  Company,  20  Am. 
St.  Hep.  at  page  826;  Carey  t.  German-American  Inmranee  Company  at  page  91fi.— 
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live  shall  have  such  power  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditicms,  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached 
hereto,  nor  shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be  claimed  by 
the  insured  unless  so  written  or  attached. "  Some  two 
or  throe  months  after  the  policy  had  been  issued  and 
delivered,  and  before  the  fire,  which  occurred  in  Aug- 
nst,  eighteen  hundred  and  ninety-four,  a  chattel  mort- 
gage was  placed  on  the  property  with  the  oral  consent 
of  Hart,  but  no  indorsement  to  that  effect  was  ever 
made  upon  the  i>olicy,  ner  was  the  company  advised 
of  the  arrangement.  It  is  admitted  that  unless  the 
stipulation  in  regard  to  the  effect  of  placing  a  chattel 
mortgage  on  the  property  was  waived,  the  incum- 
brance rendered  the  policy  void,  so  that  the  right  of 
plaintiff  to  recover  depends  upon  whether  the  agent 
Hart  had  authority  to  bind  the  company  by  an  oral 
consent  or  agreement  to  waive  or  modify  the  stipula- 
tions and  conditions  of  the  policy  in  this  respect.  The 
policy  was  issued  to  one  Opsal,  who,  after  the  fire,  as- 
signed all  his  rights  to  the  plaintiff  B.  F.  Eagan.  He 
recovered  a  judgment  for  the  amount  of  the  policy, 
and  defendant  appealed.  Reversed. 

For  appellant  there  was  a  brief  by  Messrs.  Cox,  Cotton, 
Teal  arid  Minor,  and  an  oral  argument  by  Mr,  Lewis  B.  Cox, 

For  respondent  there  was  a  brief  by  Messrs.  Charles  H. 
Carey,  and  MeDougall,  Spencer  and  Jones,  with  oral  argu- 
ments by  Mr,  Carey  and  Mr,  Schuyler  C.  Spencer, 

Opinion  by  Mr.  Chief  Justice  Bean. 

There  is  a  class  of  cases  which  holds  that  whore 
a  person  is  authorized   by  an   insurance  company   to 
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make  a  contract  of  insurance,  he  thereby  becomes  in- 
vested  with  authority  to  modify  or  waive  the  printed 
stipulations  in  the  policy  as  to  the  condition  of  the 
property  or  other  facts  then  existing.     This  doctarine 
proceeds  on  the  theory  that  the  contract  or  knowledge 
of  the  agent,  within  the  scope  of  his  real  or  apparent 
authority,  is  the  contract  or  knowledge  of  his  prin- 
cipal,  and   to   that   extent    modifies   or    suspends  the 
printed  terms  of   the   poacy,   which   is   prepared  for 
general  use,  without  reference  to  the  particular  case, 
contains  numerous  complex  conditions  and  stipulations, 
and    is    generally  not  delivered   to   the   insured  until 
after  the  contract  is  closed.     In  such  case  it  would 
certainly  not  be  consonant  with  fair  dealing  to  permit 
an  insurer  to  escape  liability  because  of  some  stipula- 
tion   in    the    policy,   which    it    knew    from    the   very 
threshold  of  the  transaction,  through  the  agent  who 
made   the   contract,  was   not   in   accordance  with  the 
agreement  between  it  and  the  assured,  or  to  allow  it 
to  take  advantage  of  some  cause  of  forfeiture  which 
it  knew,  at   the  time  the  contract  was  closed,  would 
invalidate  the  policy  from  the  time  of  its  inception, 
and  thus  render  it  of  no  more  use  to  the  assured  than 
so  much  waste  paper.     There  is  another  class  of  cases 
which  holds  that  a  parol  waiver  of  the  conditions  of  an 
insurance  policy  by  a  general  agent  is  binding  on  the 
company,  although  the  policy  may  provide  that  such 
waiver  can  be  made  only  in  writing  indorsed  thereon, 
if  the  insured,  dealing  with   the  agent,  has  no  notice 
of   a   limitation  upon   his   authority  to  bind   the  com- 
pany.    But   neither   of   these   rules   has   any  bearing 
on   the   question  here  presented.     The  policy  in  this 
case  was  issued  and  delivered  long  prior  to  the  date 
of  the  alleged  waiver,  and  contained  on  its  face  notice 
of  the  limitation  on  the  power  of  the  agents   of  the 
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company.  The  plaintiff  had  accepted  the  contract, 
with  all  its  limitations  and  conditions,  and,  in  the  ab- 
sence of  fraud,  is  conclusively  presumed  to  have 
known  that  by  its  express  terms  the  authority  of  the 
agents  of  defendant  to  waive  or  change  it  was  lim- 
ited and  circumscribed.  He  was  informed  by  the  in- 
surer, through  the  policy  itself,  that  no  agent,  by 
virtue  of  a  general  appointment,  had  authority  to 
change  the  contract  in  any  other  way  than  by  writ- 
ing indorsed  thereon,  and,  therefore,  in  dealing  with 
Hart,  he  did  so  with  knowledge  of  the  limitation  upon 
his  authority  to  bind  the  company. 

After  a  con;tract  of  insurance  is  complete,  the  pol- 
icy delivered  and  accepted,  it  becomes  binding  upon 
the  parties  the  same  as  any  other  valid  contract,  and 
its  plain  and  unambiguous  provisions  must  be  inter- 
preted by  the  same  rules.  If,  therefore,  it  contains  a 
limitation  upon  the  power  and  authority  of  an  agent 
to  subsequently  waive  its  stipulations  or  change  its 
terms,  such  provision  is  necessarily  notice  to  the  as- 
sured that  for  such  purpose  the  power  of  the  agent  of 
the  company  is  limited,  whatever  his  authority  may  be 
in  other  respects.  No  rule  is  better  settled  than  that 
where  a  limitation  on  the  power  of  an  agent  is  brought 
home  to  the  person  dealing  with  him,  such  person 
relies  upon  any  act  in  excess  of  such  limited  author- 
ity at  his  peril;  and  hence,  when  an  insurance  com- 
pany limits  the  power  of  its  agent,  and  notice  of  such 
limitation  is  brought  home  to  the  person  dealing  with 
him,  it  is  not  bound  by  any  act  done  by  the  agent  in 
contravention  of  such  notice:  Wood  on  Insurance,  §107; 
Weidert  v.  State  Insurarwe  Company,  19  Or.  261  (20  Am. 
St.  Rep.  809,  24  Pac.  242).  Now,  in  this  case  the  pol- 
icy expressly  provides  that  no  officer  or  agent  or 
other  representative  of  the  company  shall  have  power 
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to  waive  any  provision  or  condition  of  the  policy  ex- 
cept by  a  writing  upon  or  attached  thereto,  and  that 
no  privilege  or  permission  affecting  the  insurance  un- 
der the  policy  shall  exist  or  be  claimed  by  the  as- 
sured unless  so  written  or  attached,  and,  therefore,  the 
limitation  upon  the  authority  of  Hart  was  in  effect 
written  on  the  face  of  the  policy.  This  stipulation  is 
not  illegal,  or  against  public  policy,  and  the  state- 
ment that  no  agent  has  authority  to  waive  or  change 
the  terms  or  conditions  of  the  policy  unless  in  writ- 
ing is  notice  to  the  assured  of  that  fact 

The  relation  of  agency,  it  is  true,  is  the  result  of 
the  contract  between  the  agent  and  his  principal,  and 
the  power  of  the  agent  must  be  determined  by  his 
real  or  apparent  authority,  as  gathered  from  facts  in 
the  case,  and  a  declaration  in  an  insurance  policy  to 
the  effect  that  no  agent  has  authority  to  change  or 
modify  its  terms  or  conditions,  except  in  a  specified 
manner,  would  not  preclude  the  assured  from  showing, 
as  a  matter  of  fact,  if  he  could,  that  the  defendant  did 
invest  the  agent  with  such  authority.  But  where  the 
policy  itself,  issued  and  delivered  by  an  agent,  informs 
the  assured  that  for  certain  purposes  no  officer,  agent, 
or  representative  of  the  company  has  authority  to 
bind  it  except  in  a  specified  manner,  it  contains  notice 
to  him  that  the  authority  of  the  agent  so  issuing  the 
policy  is  limited,  and  this  limitation  and  restriction  is 
binding  upon  the  assured  unless  he  can  show  that 
such  power  has  been  enlarged  in  some  way.  Mr.  Hart 
was  the  general  agent  of  the  company,  and,  unless  his 
powers  were  expressly  limited,  and  the  assured  had 
notice  of  such  limitation,  it  would  perhaps  be  pre- 
sumed from  the  nature  of  his  agency  that  he  had 
power  to  modify  or  waive  the  terms  of  the  policy,  be- 
cause, as  general  agent,  he  stood  in  the  place  of  and 
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represented  the  company,  and  could  do  whatever  it 
conid  lawfully  do.  But  in  this  case  the  policy  con- 
tained upon  its  face  a  restriction  upon  his  powers, 
which  the  assured  must  be  held,  in  law,  to  have 
known.  His  apparent  authority  was  limited  by  a  re- 
cital in  the  body  of  the  policy,  assented  to  by  the  as- 
sured as  a  part  thereof,  and  possessing  the  same  bind- 
ing force  as  any  other  provision  of  the  contract. 
There  was  no  evidence  given  or  offered  tending  to 
show  that  Hart's  power  had  been  in  any  way  enlarged, 
or  that  he  had  authority  to  modify  or  change  the  con- 
tract as  originally  made.  And  if  it  is  to  be  enforced 
according  to  the  principles  governing  other  contracts 
under  similar  circumstances,  we  see  no  escape  from 
the  conclusion  that  Hart's  parol  waiver  of  terms  of 
the  policy  is  not  binding  on  the  company.  We  must, 
therefore,  hold  that,  after  an  insurance  policy  contain- 
ing the  provisions  of  the  one  before  us  has  been  de- 
livered and  accepted  by  the  insured,  a  parol  waiver  of 
such  provisions,  or  any  of  them,  by  the  agent  from 
whom  the  insurance  was  obtained,  merely  by  virtue  of 
such  agency,  is  a  nullity.  This  seems  to  be  the  result 
and  logic  of  the  adjudged  cases  where  the  same  or 
similar  provisions  of  insurance  policies  have  come  be- 
fore the  courts  for  consideration:  Walsh  v.  Hartford  Fire 
Ijisuraiwe  Company,  73  N.  Y.  5;  Quintan  v.  Providence  Insur- 
ance Company,  133  N.  Y.  356  (28  Am.  St.  Rep.  645,  31 
N.  E,  81);  O'Brien  v.  Prescott  Insurance  Company,  134  N.  Y. 
28  (31  N.  E.  265);  Moore  v.  Hanover  Fire  Insurance  Com- 
pany, 141  N.  Y.  219  (36  N.  E.  191);  Baumgartel  v.  Providence 
Insurance  Company,  136  N.  Y.  547  (32  N.  E.  990);  Hankins 
v.  Rockford  Insurance  Company,  70  Wis.  1  (35  N.  W.  34); 
Knudson  v.  Hekla  Fire  Insurance  Company,  75  Wis.  198  (43 
N.  W.  954);  Carey  v.  German- American  Insurance  Company, 
84  Wis.  80  (36  Am.  St  Rep.  907,  54  N.  W.  18);  Cleaver 
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V.  Traders'  Insurance  Company,  68  Mich.  527  (8  Am.  St 
Rep.  908,  32  N.  W.  660);  Gould  v.  Dwelling-house  Insurme 
Company,  90  Mich.  302  (51  N.  W.  455);  Sprague  v.  Western 
Home  Insurance  Company,  49  Mo.  App.  423;  Smith  v.  Niagara 
Fire  Insurance  Company,  60  Vt.  682  (1  L.  R.  A.  216,  15 
Atl.  353,  6  Am.  St  Rep.  144);  German  Insurance  Con^any 
V.  Heiduk,  30  Neb.  288  (27  Am.  St.  Rep.  402,  46  N.  W. 
481).  The  judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  sustain  the  motion 
for  a  nonsuit  Reversed. 

Argued  December  18;  decided  December  30,  188§. 
STATE   i;.  THOMPSON. 

[42  Pao.  1002] 

1.  liABomnr   by   Baileb— Indictmekt— Codb,   ??  1771,   1800.— An  indict- 

ment charging  that  defendant,  being  "the  bailee  and  trustee"  of  a 
note,  the  property  of  another,  embezzled  and  converted  it  to  hia  owl 
use,  charges  larceny  by  a  bailee;  the  word  "trustee"  not  afTecting  ita 
validity,  or  charging  conversion  by  a  trustee. 

2.  Vabiakce.— The  identity  of  a  note  offered  in  evidence  with  one  de- 

scribed in  substance  and  legal  effect  in  an  indictment  being  unques- 
tionable, a  variance  of  two  days  in  the  date  thereof  is  immaterial. 

3.  Appointmknt  of  Gcardiak — Oollatrbal  Attack. —  On  a  prosecatioD 

for  larceny  by  a  bailee,  even  if  proof  of  demand  on  defendant  was 
necessary, —  the  undisputed  evidence  showing  an  actual  convenion 
and  fraudulent  application  of  a  note  and  its  proceeds  to  dcfeodant's 
use,  contrary  to  the  terms  of  the  bailment, — objection  could  not  be 
made  to  the  regularity  of  the  appointment  of  the  guardian  who 
made  the  demand,  the  court  making  the  appointment  having  juris- 
diction of  the  subject-matter  and  the  parties. 

4.  EviDBifCB  OF  Value  of  Stolen  Note. —  Evidence  that  a  note  was  oe- 

gotiable,  and  at  the  time  of  its  conversion  by  defendant  was  not  doe, 
and  that  the  latter  sold  it  for  its  face  value,  is  sufficient  proof  of 
value  to  sustain  a  conviction  of  larceny  thereof  by  defendant  as 
bailee. 

6.  EviDBNCB  OF  OwKBBSHiP— Labceny  BY  BAILEE.— In  an  indictment  for 
larceny  of  a  note  by  a  bailee  the  averment  of  ownership  in  a  cer- 
tain person  is  established  by  proof  that  such  person  had  become 
Ifaible  on  the  note  and  had  paid  it,  and  was  entitled  to  possession 
thereof  at  the  time  of  the  alleged  larceny. 
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Appeal  from  Multnomah:  T.  A.  Stephens,  Judge. 

The  defendant  C.  C.  Thompson,  an  attorney  at  law, 
was  tried  and  convicted  of  the  crime  of  larceny  by 
bailee  of  a  promissory  note  that  had  been  intrusted 
to  him  in  his  professional  capacity.  From  a  sentence 
of  one  year  in  the  penitentiary  he  appeals,  assigning 
error  in  overruling  a  demurrer  to  the  indictment,  and 
in  the  admission  of  testimony.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Benjamin  P.  Welch, 

For  the  state  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  Cicero  M.  Idleman,  attorney  general,  and 
Wilson  L  Hume,  district  attorney. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  undisputed  facts  in  the  case  are  that  in  June, 
eighteen  hundred  and  ninety-four,  application  was 
made  to  the  County  Court  of  Clackamas  County  for 
the  appointment  of  a  guardian  for  one  E.  W.  Cressy, 
who  was  old,  and  feeble  in  mind  and  body,  and  incapa- 
ble of  taking  care  of  himself.  At  this  time  Cressy, 
who  was  the  owner  of  considerable  property,  was  in 
possession  of  a  certain  promissory  note  in  his  favor 
for  three  hundred  and  seventy-five  dollars,  dated  Feb- 
ruary sixteenth,  eighteen  hundred  and  eighty-nine,  ex- 
ecuted by  F.  F.  Jancke  and  secured  by  a  mortgage,  but 
which  had  in  fact  been  paid  by  one  Broetje,  who  had 
purchased  from  Jancke  the  mortgaged  premises,  and, 
as  a  part  of  the  consideration  therefor,  had  assumed 
and  agreed  to  pay  the  note  in  question,  and  for  that 
purpose  had  become  a  party  thereto.     Soon  after  the 
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application  for  the  appointment  of  a  guardian,  and  tho 
service  of  a  citation  upon  him,  Cressy  suddenly  disap- 
peared from  his  usual  place  of  abode,  leaving  among 
his  effects  several  promissory  notes  and  mortgages, 
among  the  number  being  the  note  above  referred  to, 
upon  which  this  prosecution  was  based.  On  the  four- 
teenth of  June,  and  after  the  disappearance  of  Cressy, 
a  son  of  the  proprietor  of  the  house  where  he  had 
been  staying,  acting  upon  the  advice  of  a  neighboring 
justice  of  the  peace,  delivered  these  notes  and  mort- 
gages for  safe  keeping  to  the  defendant,  who  was,  or 
claimed  to  be,  attorney  for  Cressy,  and  took  his  re- 
ceipt therefor  as  such  attorney.  A  few  days  after- 
wards one  Hungerford,  who  was  appointed  gu2krdian  of 
the  person  and  estate  of  Cressy  by  the  Clackamas 
County  Court,  demanded  of  the  defendant  possession  of 
the  notes  and  mortgages  which  had  been  so  delivered 
to  him,  but  without  avail.  Defendant,  being  thereupon 
cited  by  the  county  court  to  appear  and  answer  con- 
corning  the  property  which  had  been  intrusted  to  him. 
denied  having  possession  of  the  same,  and  claimed 
tiiat  he  had  redelivered  it  to  Cressy;  but  in  November 
following  he  demanded  payment  of  the  note  in  ques- 
tion from  Broetje,  and  was  informed  by  him  that  it 
had  been  paid  to  Cressy,  who  failed  to  surrender  it  be- 
cause, as  he  said,  it  had  been  lost  Thereafter,  the  de- 
fendant, notwithstanding  his  knowledge  of  such  pay- 
ment and  the  appointment  of  a  guardian  for  Cressy, 
procured  his  indorsement  on  the  note,  which  was  not 
yet  due,  and  sold  it  for  about  its  face  value,  and  appro- 
priated the  money  to  his  own  use.  After  the  sale  of 
the  note  he  was  again  required  by  the  county  court, 
on  petition  of  the  guardian,  to  appear  and  answer  con- 
cerning the  same,  which  he  did,  and  upon  examination 
said  he  did  not  know  what  had  become  of  the  note; 
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that  he  left  it  lying  on  his  office  desk,  and  it  disap- 
peared in  some  manner  unknown  to  him,  and  he  did 
not  know  where  it  then  was;  that  he  never  received 
anything  for  it,  directly  or  indirectly,  and  knew  noth- 
ing concerning  it.  Subsequently,  on  the  trial  of  an 
action  against  Broetje  by  the  purchaser  of  the  note, 
defendant,  who  was  a  witness,  testified  that  he  had 
loaned  Cressy  some  money  on  the  note,  and  had  an 
interest  in  it  to  that  extent.  There  can  be  no  possible 
doabt  of  defendant's  guilt  on  the  facts,  and  unless  the 
record  discloses  some  error  affecting  a  substantial 
right,  the  judgment  should  be  affirmed.  We  shall, 
therefore,  proceed  to  notice  briefly  the  alleged  errors. 

1.  The  charging  part  of  the  indictment  is  as  fol- 
lows: "The  said  C  0.  Thompson  *  *  *  was  the 
bailee    and    trustee  of     a    certain    promissory    note 

dated ,  signed  ,  and  for  the  sum  of  ,  and 

being  such  bailee  as  aforesaid,  did  then  and  there 
feloniously  embezzle  and  unlawfully  and  wrongfully 
convert  the  said  promissory  note  to  his  own  use,  and 
did  feloniously  fail,  neglect,  and  refuse  to  keep  and 
account  for  the  same  according  to  the  nature  of  his 
trust;  said  promissory  note  theretofore  having  been 
delivered  and  intrusted  to  him  and  under  his  care  and 
control  as  such  bailee  and  trustee,  contrary  to  the 
statutes"  *  *  *.  It  is  claimed  that  this  charges  not 
only  larceny  by  bailee  under  section  1771,  HilFs  Code*, 
but  that  the  use  of  the  word  ** trustee"  makes  it  charge 

*Sect!on  1771  reads  Urns:  "If  kdj  bailee,  with  or  wlthom  hire,  fib  all  em- 
l>eBl6.  or  wrongliilly  conyert  to  his  own  me,  or  tball  secret  with  irtent  to  con- 
ceit to  his  own  use,  or  shaU  fail,  neglect,  or  refuse  to  deliver,  keep,  or  accouni 
te.  according  to  the  natare  of  his  tnist,  any  money  or  property  of  another  de- 
Uvsnd  or  hitrasted  to  his  care  or  control,  and  which  may  be  the  snbjoct  of  lar^ 
fi^ar.  snch  bailee,  npon  conviction  thesaof,  shall  be  deemed  guilty  of  larceny^ 
■ad  pniddied  aeeofding^." 
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also  conversion  by  trustee,  under  section  1800.*  The 
objection  to  the  indictment  is  untenable.  It  is  in  the 
language  of  the  statute,  and  does  not  charge  more 
than  one  crime.  The  word  ** trustee,"  as  used  therein, 
does  not  affect  its  validity,  or  charge  a  crime  under 
section  1800  of  the  Code. 

2.  The  variance  between  the  note  offered  in  evi- 
dence and  the  one  described  in  the  indictment  was 
not  material;  they  were  identically  the  same  except  a 
difference  of  two  days  in  the  date.  "The  strictness  of 
the  ancient  rule  as  to  the  variance  between  the  proof 
and  the  indictment,"  says  Earl,  J.,  '*has  been  much 
relaxed  in  modern  times.  Variances  are  regarded  as 
material  because  they  may  mislead  a  prisoner  in  mak- 
ing his  defense,  and  because  they  may  expose  him  to 
the  danger  of  being  again  put  in  jeopardy  for  the 
same  offense":  Harris  v.  People,  64  N.  Y.  148.  The 
variance  in  this  case  could  present  no  such  diflSculty. 
The  indictment  does  not  undertake  to  set  out  the  note 
according  to  its  tenor,  but  only  in  substance  and 
legal  effect,  and  the  difference  of  two  days  in  the  date 
alone  could  not  have  misled  the  defendant  in  making 
his  defense,  and  will  not  expose  him  to  the  danger  of 
again  being  put  in  jeopardy  for  the  same  offense. 
The  identity  of  the  note  described  in  the  indictment 
with  the  one  offered  in  evidence  is  unquestionable,  and 
the  judgment  in  this  case  will  protect  the  defend- 
ant from  another  prosecution  for  the  same  offense, 
and  this  is  all  the  law  requires:  Donovan's  Appeal,  41 
Conn.  500. 

3.  The  objection  to  the  regularity  of  the  proceed- 
ings of  the  county  court  of  Clackamas  County  in  ap- 

*Seciion  1800  reads  as  follows:  "If  any  person,  being  the  tnirtee  of  anj 
property  for  the  benefit  of  another,  or  for  any  public  or  charitable  use,  ahall, 
with  intent  to  dcfrand,  by  any  means  convert  the  same,"  etc. 
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pointing  a  guardian  for  Cressy  is  without  merit  in 
this  case.  The  only  object  of  the  proof  of  such  ap- 
pointment was  to  show  a  legal  demand  upon  the  de- 
fendant for  the  possession  of  the  note  in  question. 
The  county  court  had  jurisdiction  of  the  subject  mat- 
ter and  the  parties,  and  it  is  immaterial  for  the  pur- 
poses of  this  case  whether  the  proceedings  in  the 
appointment  of  the  guardian  were  regular  or  irregu- 
lar. It  made  an  appointment  and  issued  letters  of 
guardianship  to  Hungerford,  who  duly  demanded  the 
note  of  the  defendant  in  order  that  it  might  be  de- 
livered to  Broetje  the  owner,  and  this  would  no  doubt 
have  been  sufficient  to  establish  the  conversion,  if 
proof  of  demand  was  necessary,  which  may  be  well 
doubted,  as  the  undisputed  evidence  shows  an  actual 
conversion  and  fraudulent  application  of  the  note  and 
its  proceeds  to  the  defendant's  own  use,  contrary  to 
the  terms  of  the  bailment:  State  v.  New,  22  Minn.  76; 
Commonwealth  v.  Hussey,  111  Mas&  482. 

4.  It  is  also  claimed  that  the  state  failed  to  prove 
that  the  note  was  of  any  value,  or  that  it  was  the 
property  of  Broetje,  as  alleged  in  the  indictment.  The 
note  was  negotiable,  and,  at  the  time  of  its  conver- 
sion by  the  defendant,  not  due,  and  the  fact  that  he 
was  able  to  and  did  sell  and  dispose  of  it  for  its  face 
is  sufficient  proof  of  its  value. 

5.  Broetje  having  paid  Cressy  and  thus  discharged 
his  obligation,  was  entitled  to  possession  of  the  note, 
and  was  therefore  the  owner  within  the  averments  of 
the  indictment. 

There  are  several  other  assignments  of  error  dis- 
cussed in  defendant's  brief,  but  they  proceed  on  the 
mistaken  theory  that  the  same  rules  as  to  the  indict- 
ment and  proof  prevail  in  prosecutions  for  larroiiy  by 
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bailee  and  for  embezzlement  under  the  statute  of  this 
state,  and  therefore  require  no  further  consideration. 
A  careful  examination  of  this  record  has  failed  to  dis- 
close any  error  affecting  a  substantial  right,  and  the 
judgment  must  therefore  be  affirmed. 

Affirmed. 

^  3og  OSBORN   V.  LOGUS. 

»Q   ^  [87  Pae.  456;  88  Pac.  190;  42  Pac  9»7.] 
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28  90e1  !•  Adverse  Paxtieb  in  Mechanics*    Lien  Cases— Code,  {5S7.— Ib  ne- 

^  ^\  chanic^s  lien  cases  all  the  lien  claimants  are  "adverse"  to  ea^  other, 

2g  ^(xt  within  the  meaning  of  section  537,  Hill's  Code,  and  must  be  svred 

88  208  with  the  notice  of  appeal:    The  Victorian,  24  Or.  121,  approved  aad 

g  WJ  followed. 

I  g   ^  2.  Sebvice  of  Notice  op  Appeal — Code,  2  537.— The  question  of  who  ait 

"S  ~af^  ''adverse  parties"  necessary  to  be  served  with  the  notice  of  appeal 

e46    313  must  be  determined  by  the  conditions  existing  when  the  apped  is 

46  314  taken,  and  all  who  are  then  "adverse"  must  be  served:  Moody  v.  JW 

/er,  24  Or.  179,  approved  and  followed. 

8.  Mechanics'  Lien  Oases— Adverse  Parties.— In  a  mechanics'  lien  case 
the  contractor  is  not  an  "adverse  party"  and  need  not  be  serred 
with  the  notice  of  appeal,  where  he  has  not  been  served  with  sum- 
mons and  has   not  appeared,  though   named  in  the  pleadings  as  a 

defendant. 

4.  Right  to  Second  Appeal. —  An  attempt  to  take  an  ^peal,  which  in 
consequence  of  an  irregularity  is  not  perfected,  does  not  take  away 
the  right  to  another  appeal. 

6.  Mechanics'  Liens  —  Parties — Pleadinq— Code,  ?§67,  7L— In  a  ■»■ 
chanic's  lien  foreclosure  the  contractor  is  not  an  absolutely  indispen- 
sable party— he  ought  to  be  brought  in  if  he  can  be  served,  but  the 
suit  can  proceed  without  him,  though,  of  course,  if  he  is  not  serred 
he  is  not  bound  by  the  result.  Not  being  an  indispensable  party,  tha 
objection  of  defect  of  parties  must  be  made  by  demurrer  ot  answet, 
otherwise  it  will  be  deemed  waived :  Code,  §g  67,  71. 

6.  Variance— Mechanics'  Liens— Name  of  Contractor.— A  diffcrenoe 
between  the  name  of  the  firms  of  contractors  as  all<^ed  in  the  com- 
plaint for  the  foreclosure  of  a  mechanics'  lien,  and  as  disclosed  by 
the  contract,  does  not  constitute  a  fatal  variance  where  there  is  no 
question  as  to  the  identity  of  the  two  firms,  and  it  is  clearly  appar^ 
ent  that  the  owner,  who  alone  is  contesting  the  lien,  has  not  been 
misled  in  any  respect  by  the  difference. 

7.  Notice  of  Lien — Name  of  Person  Obtaining  Materiam— Code, 
i  o073.— The  naming  in  a  claim  of  lien,  in  good  faith,  of  the  paitlcs 
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to  whom   material   was  furnished  as   *'J.  W.  Holm  and  Brother," 
-   whUe  the  contract  between  the  owner   and  contractor  was  signed 
"C.  N.  Holmes  and  Company,"  is  immaterial,  it  not  appearing  that 
the  owner  was  misled. 

I.  Lii5  NoTics—CoimucTCAL  RsLATioir  BsTwnEif  Claimant  akd  Pbop- 
nry-OwKKK—CoDK,  J  J  8669,  3073.— A  claim  of  lien  for  material  or  la- 
bor innilshed  a  contractor  filed  under  section  3673  of  Hill's  Code,  re- 
qmring  the  claim  to  contain  a  true  statement  of  the  demand,  with 
the  name  of  the  owner  or  reputed  owner,  and  that  of  the  i>er8on 
br  whom  the  claimant  was  employed,  or  to  whom  he  furnished  the 
materials,  need  not  state  the  contractual  relations  existing  between 
the  claimant  and  the  owner,  as  the  relation  is  in  effect  established 
by  section  3669,  which  provides  that  the  contractor  shall  be  held  the 
agent  of  the  owner  for  the  purposes  of  the  act:  Rankin  y.  MaXarkry, 
23  Or.  563;  OurtU  v.  Sestatwvich,  28  Or.  107;  Willamette  Manufacturing 
Ocmpanjf  y.  McLeod,  27  Or.  272,  overruled  on  this  point. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

For  appellant  there  was  a  brief  by  Messrs.  Snow  and 
MeCamant,  with  oral  arguments  by  Mr.  Wallace  McCamant. 

For  respondent  there  was  a  brief  by  Messrs.  Hume 
and  Hall  and  Charles  H.  Carey,  with  oral  arguments  by 
Mettrs.  Charles  H.  Carey  and  John  H.  Hall. 


]>ecided  July  80,  189A, 
[S7  Pac.  456.] 

On  First  Motion  to  Dismiss  Appeau 

Per  Curiam.  1.  This  is  a  motion  to  dismiss  an  ap- 
peal. A  decree  having  been  rendered  dismissing  plain- 
tiffs complaint  in  a  suit  to  foreclose  a  mechanic*s  lien, 
wherein  like  liens  of  other  claimants  upon  the  same 
property  were  foreclosed,  the  plaintiff  attempted  to 
appeal  by  serving  the  notice  thereof  upon  the  owner 
of  such  property  only.  Appeals  are  taken  by  caus- 
ing a  notice  to  be  served  upon  the  adverse  party,  and 
filing    the    original,    with    proof    of    service    indorsed 
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thereon,  with  the  clerk:  Hill's  Code,  §  537.  An  adverse 
party  is  one  whose  interest  in  relation  to  the  judg- 
ment or  decree  appealed  from  is  in  conflict  with  the 
modification  or  reversal  sought  by  the  appeal:  The 
Victorian,  24  Or.  121  (32  Pac.  1040).  If  the  decree 
should  be  reversed,  and  one  entered  here  foreclosing 
plaintiff's  alleged  lien,  the  interests  of   the  other  lien  i 

claimants  would  necessarily  be  in  conflict  with  such  j 

decree,  in  case  the  property  sought  to  be  charged  with  i 

the  lien  was  upon  a  sale  thereof  insufficient  to  pay  the  | 

whole  amount  decreed  against  it:  Hill's  Code,  g  3677.  ! 

In  such  case  they  would  be  compelled  to  share  pro  rata  ' 

with  the  plaintiff,  and  hence  the  other  lien  claimants 
were  or  might  thus  become  adverse  parties. 

2.  But  in  order  to  show  that  the  other  claimants 
would  not  in  fact  be  affected  by  such  a  decree,  the  ap- 
pellant filed  affidavits,  and  a  copy  of  the  decree  with  : 
marginal  indorsements  thereon,  from  which  it  appears 
that  the  amounts  awarded  to  the  several  lien  claim- 
ants have  been  paid.  The  proofs,  however,  are  silent 
as  to  when  these  payments  were  made,  except  as  to 
one  of  them,  the  acknowledgment  of  which  was  en- 
tered on  the  margin  of  the  decree  after  the  notice  of 
appeal  was  served.  Jurisdiction  must  be  determined 
from  the  conditions  existing  when  the  appeal  was 
taken  and  could  be  acquired  in  this  case  only  by  serv- 
ice of  the  notice  of  appeal  upon  all  the  adverse  par- 
ties: HamUton  v.  Blair,  23  Or.  64  (31  Pac  197);  Moody  v. 
Miller,  24  Or.  179  (33  Pac.  402);  and  plaintiff  hamg 
failed  to  serve  the  other  lien  claimants  with  such  no- 
tice the  appeal  must  be  dismissed. 

DiSMISSEDb 
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Bedded  November  19,  1894. 
[88  Pac.  190.] 

On  Second  Motion  to  Dismiss  Appeal. 

Per  Curiam.  A  former  appeal,  or  attempted  ap- 
peal, in  this  case,  having  been  dismissed  for  want  of 
service  upon  all  the  adverse  parties,  the  plaintiff  has 
taken  and  perfected  another  appeal,  which  the  defend- 
ant now  moves  to  dismiss  on  the  grounds  (1)  that 
Messrs.  Holm  and  Brother,  the  contractors  to  whom 
plaintiff  furnished  the  material  for  which  the  lien  is* 
claimed,  were  not  served  with  notice  of  the  appeal; 
and  (2)  that  plaintiff's  right  to  an  appeal  has  been  ex- 
hausted. 

3.  The  contractors  to  whom  plaintiff  furnished  the 
material  referred  to  in  the  complaint,  although  named 
as  defendants  therein,  were  not  served  with  summons 
and  did  not  appear  in  the  court  below,  nor  have  they 
been  served  with  the  notice  of  appeal  The  conten- 
tion for  defendants  is  that  they  are  adverse  parties 
within  the  meaning  of  the  statute.  An  adverse  party 
is  defined  by  this  court  to  be  one  **  whose  interest  in 
relation  to  the  judgment  or  decree  appealed  from  is 
in  conflict  with  the  modification  or  reversal  sought  by 
the  appear':  The  Victorian,  24  Or.  121  (32  Pac.  1040). 
Within  this  rule,  the  contractors  are  clearly  not  ad- 
verse parties  to  this  appeal,  indeed  they  are  not  par- 
ties to  the  decree  appealed  from  at  all,  and  cannot 
therefore  be  in  any  way  affected  by  the  modification 
or  reversal  thereof. 

4.  Where  an  appellant  has  taken  and  perfected  an 
appeal  his  right  is  exhausted,    and    he  cannot  after- 

28  Oa.— 22. 
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wards  take  another  in  the  same  cause,  but  -where  he 
merely  attempts  to  appeal  but  in  consequence  of  some 
irregularity  the  appeal  is  not  perfected  the  right  to 
append  still  remains:  McCarty  v.  WirUler,  17  Or.  391;  Kes- 
tuoca  Wagon  Road  Company  v.  Lar^dingham,  24  Or.  439.  An 
appeal  is  taken  by  serving  a  notice  thereof  on  the  ad- 
verse party,  and  filing  the  original  with  proof  of  serv- 
ice indorsed  thereon,  and  when,  on  account  of  a  fail- 
ure to  comply  with  this  provision  of  the  statute,  the 
former  appeal  was  dismissed,  it  did  not  operate  as  an 
abandonment  of  the  appeal,  or  affect  the  plaintiffs 
right  to  take  another.  The  motion  to  dismiss  must 
therefore  be  overruled.  Overruled. 


Decided  December  23,  1895. 
[42  Pac.  997.1 

On  the  Merits. 

Opinion  by  Mr.  Justice  Wolverton. 

This  is  a  suit  by  T.  P.  Osborn  to  foreclose  a  mo- 
clianics'  lien  brought  to  enforce  payment  for  stone 
furnished  for  use  in  a  building  under  construction  by 
defendant  Logus.  The  decree  was  against  plaintiff  in 
the  court  below,  and  he  appeals.  The  facts  sufficiently 
appear  further  on  in  the  opinion  for  a  full  understand- 
ing of  the  points  decided. 

5.  A  peculiarity  about  this  proceeding  is  that, 
according  to  the  recital  in  the  claim  of  lien,  the 
frtone  was  furnished  to  **J.  W.  Holm  and  Brother," 
'^hile  the  complaint  alleges  that  it  was  furnished  to 
**J.  O.  and  0.  N.  Holm,"  partners  as  "J.  O.  Holm  and 
Brother."  The  original  contract  with  Charles  Logus, 
tlie  owner,  purports  to  be  executed  by  **C.  N.  Holmes 
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and  Company."  It  is  contended  by  Logus  that  this 
admixture  of  both  individual  and  firm  names  is  fatal 
to  the  proceeding  upon  two  grounds:  first,  the  statute 
having  made  the  contractor  the  agent  of  the  owner,  it 
is  insufficient  to  state  that  the  materials  were  fur- 
nished to  **J.  W.  or  J.  O.  Holm  and  Brother,"  when  the 
only  agent  who  had  any  authority  to  bind  the  owner 
was  **C.  N.  Holmes  and  Company";  and,  second,  that  the 
contractors  '*C.  N.  Holmes  and  Company,"  being  nec- 
essary parties,  should  have  been  made  defendants,  and 
that  the  suit  cannot  proceed  without  them.  That  it  is 
unnecessary  under  the  statute  that  a  judgment  a^^ainst 
the  contractor  should  precede  or  be  had.  concurrently 
with  the  decree  of  foreclosure  against  the  proi)erty  is 
settled  by  Ainslie  v.  Kohn,  16  Or.  374  (19  Pac.  97);  but 
here  the  objection  goes  to  the  nonjoinder  of  **C.  N. 
Holmes  and  Company,"  who  it  is  claimed  must  be 
made  parties,  or  else  the  suit  must  abate.  Ordinarily, 
the  objection  arising  from  a  defect  of  parties  should 
be  taken  by  demurrer  if  it  appears  upon  the  face  of 
the  complaint,  otherwise  by  answer,  and  if  by  neither, 
it  is  to  be  deemed  waived:  Sections  67,  70,  and  71,  HilVs 
Code;  Cohen  v.  Ottenheimer,  13  Or.  224  (10  Pac.  20).  Un- 
less  the  statute  touching  the  foreclosure  of  mechanics* 
liens  absolutely  requires  the  presence  of  the  contractor 
as  a  party  litigant  before  the  suit  can  proceed,  there 
is  no  reason  why  the  ordinary  rule  should  not  prevail 
here.  For  the  purposes  of  the  mechanics'  lien  act  the 
contractor  is  held  to  be  the  agent  of  the  owner.  As 
touching  suits  under  the  act,  section  3677  provides 
that  **  suits  to  enforce  the  liens  created  by  this  act 
shall  be  brought  in  the  circuit  courts,  and  the  plead- 
ings, process,  practice,  and  other  proceedings  shall  be 
the  same  as  in  other  cases.  *  *  *  AH  persons  per- 
sonally liable,  and  all  lienholders  whose  claims  have 
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been  filed  for  record  under  the  provisions  of  section 
3673,  shall,  and  all  other  persons  interested  in  the  mat- 
ter in  controversy,  or  in  the  property  sought  to  be 
charged  with  the  lien  may.  be  made  parties;  but  such 
as  are  not  made  parties  shall  not  be  bound  by  such 
proceedings."  Section  3679  provides,  among  other 
things,  that  ''in  all  cases  where  a  lien  shall  be  filed 
under  this  act  for  work  done  or  materials  furnished  to 
any  contractor,  he  shall  defend  any  action  brought 
thereupon  at  his  own  expense;  and  during  the  pend- 
ency of  such  action,  the  owner  may  withhold  from  the 
contractor  the  amount  of  money  for  which  such  lien 
is  filed;  and  in  case  of  judgment  against  the  owner  or 
his  property  upon  the  lien,  the  said  owner  shall  be 
entitled  to  deduct  from  any  amount  due  or  about  to 
become  due  by  him  to  the  contractor  the  amount  of 
such  judgment  and  costs;  and,  if  the  amount  of  such 
judgment  and  costs  shaU  exceed  the  amount  due  by 
him  to  the  contractor,  or  if  the  owner  shall  have  set- 
tled with  the  contractor  in  full,  he  shall  be  entitled 
to  recover  from  the  contractor  any  amount  so  paid 
by  him,  the  said  owner,  in  excess  of  the  contract 
price,  and  for  which  the  contractor  was  originally  the 
party  liable."  The  contractor  being  the  agent  of  the 
owner,  his  acts  may  be  said  to  be  the  acts  of  the 
owner,  thereby  establishing  a  privity,  for  the  purpose 
of  the  lien,  between  the  owner  and  the  subcontractors, 
material  men,  and  laborers;  so  that  a  direct  relation- 
ship exists  between  the  owner  and  the  subcontractor, 
and  it  is  not  necessary  that  the  contractor  be  present 
in  the  proceeding  to  supply  a  link  to  complete  and 
establish  such  relationship. 

Regarding  section  3677  it  is  contended  that  the 
words  ''shall"  and  ''may,"  when  used  therein  with 
reference  to  parties  to  the  suit,  are  used  in  contradis- 
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tinction  to  each  other,  and  that  therefore  the  word 
"shall"  becomes  mandatory,  and  should  be  interpreted 
to  mean  **must"  The  use  of  both  words  in  the  same 
provision  may  afford  a  very  forcible  indication  of  the 
intention  of  the  legislature  (Sutherland  on  Statutory 
Construction,  §462);  but  the  mere  circumstance  of 
such  use  does  not  alone  determine  their  proper  sig- 
nification. That  must  yet  be  determined  as  the  legis- 
lative meaning  of  other  words  are  determined,  and  by 
like  rules  of  interpretation.  The  section  at  the  out- 
set declares  that  the  •*  pleadings,  process,  practice,  and 
all  other  proceedings  shall  be  the  same  as  in  other 
cases,"  and  in  the  latter  clause  **the  proceedings 
*  *  *  shall  be  as  nearly  as  possible  made  to  con- 
form to  the  proceedings  of  a  foreclosure  of  a  mort- 
gage lien  upon  real  property."  From  these  clauses  it 
becomes  apparent  that  the  legislature  intended  to  con- 
form the  practice  and  procedure  in  the  foreclosure 
of  mechanics'  liens  to  the  practice  and  procedure  '*in 
other  cases,"  or  as  nearly  as  possible  in  the  '•fore- 
closure of  a  mortgage  lien  upon  real  property." 
Now,  it  is  well  understood  what  is  meant  by  neces- 
sary and  what  by  proper  parties  in  ordinary  cases, 
or  in  a  suit  to  foreclose  a  mortgage  upon  real  estate. 
**A  necessary  party  is  one  whose  presence  before 
the  court  is  indispensable  to  the  rendering  of  a  judg- 
ment which  shall  have  any  effect  upon  the  property; 
without  "Whom  the  court  might  properly  refuse  to  pro- 
ceed, because  its  decree  would  be  practically  nuga- 
tory": 2  Jones  on  Mortgages,  §  1394.  Such  a  person, 
in  this  sense,  is  the  owner  of  the  equity  of  redemp- 
tion. Subsequent  incumbrancers  are  also  regarded  as 
necessary  parties,  because  a  perfect  title  could  not  be 
given  under  the  decree  and  sale;  but  the  presence  of 
such  incumbrancers  is  not  indispensable  to  the  decree 
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of  foreclosure,  it  may  be  given  and  rendered  i;?ithout 
them,  but  such  as  are  not  made  parties  are  not  cut 
off  or  bound  by  the  decree.  See  2  Jones  on  Mort- 
gages, §  1394.  Section  415,  Hill's  Code,  regulating  suits 
for  the  foreclosure  of  real  estate  mortgages,  provides 
that  **Any  person  having  a  lien  subsequent  to  the 
plaintiff  *  *  *  shall  be  made  a  defendant  in  the 
suit,  and  any  person  having  a  prior  lien  may  be  made 
defendant  at  the  option  of  the  plaintiff,  or  by  the  or- 
der of  the  court  when  deemed  necessary."  No  one 
will  contend,  under  this  statute,  that  without  the  pres- 
ence of  a  subsequent  lienor  as  a  party  defendant,  the 
suit  could  not  proceed.*  The  decree  without  him  is 
not  binding  so  far  as  he  is  concerned.  But  a  pur- 
chaser under  such  a  decree  may  insist  upon  a  redemp- 
tion by  the  lienor  not  made  a  party,  failing  in  which 
such  lienor  will  be  thenceforth  barred  of  all  interest  in 
the  premises:  Sellwood  v.  Gray,  11  Or.  534  (5  Pac  196). 
A  person  having  a  prior  lien,  but  not  a  necessary 
party  in  either  sense,  may  be  brought  in  by  order  of 
the  court.  Now  the  result  of  all  this  is  that  the  owner 
of  the  equity  of  redemption  is  an  indispensable  party, 
and  without  him  the  suit  cannot  proceed.  Subsequent 
lienors  are  considered  necessary  parties,  but  their  ab- 
sence from  the  record  does  not  perforce  of  that  fact 
render  the  proceeding  a  nullity;  but  interested  parties 
may  require  that  they  be  brought  in  for  their  protec- 
tion, and  proper  parties  may  be  brought  in  if  deemed 
necessary.  Section  3677  should  be  construed  in 'the 
light  of  this  practice.  The  owner,  of  course,  is  an  in- 
dispensable party,  and  his  absence  would  be  fatal  to 
the  proceeding;  a  decree  without  him  would  be  a  nul- 
lity. 

•For  an  example  of  such  a  proceeding  see  MorreU  v.  MiOer,  28  Or.  pott,  where 
one  Fowler,  a  subsequent  mortgagee,  was  not  a  party.— Repobter. 
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Persons  i)ersonally  liable  and  all  lienholders  are 
necessary  parties  in  the  sense  that  interested  parties 
may  require  that  they  be  brought  in,  so  that  the  whole 
controversy  may  be  concluded  by  one  proceeding. 
This,  however,  should  be  taken  with  a  word  of  expla- 
nation. If  persons  only  personally  liable  have  ab- 
sconded, or  are  nonresidents  and  beyond  tho  jurisdic- 
tion of  the  court,  so  that  a  valid  personal  judgment 
cannot  be  obtained  against  them,  the  statute  not  hav- 
ing provided  for  substituted  service,  tho  proceeding 
will  not  abate  by  reason  of  the  fact  that  they  cannot 
be  brought  in.  The  object  of  the  statute  was  to  give 
an  effective  remedy  against  the  property,  and  tho  leg- 
islature did  not  intend  to  put  it  within  the  power  of 
any  person  to  defeat  it.  Hence  the  absence  beyond 
the  jurisdiction  of  the  court  of  one  personally  liable 
cannot  defeat  the  lien.  **A11  other  persons  interested 
in  the  matter  in  controversy"  may  be  brought  in  if 
deemed  necessary.  One  salient  circumstance  which  re- 
enforces  this  construction  of  said  section  is  that  the 
owner  comes  under  the  category  of  parties  whom  the 
statute  says  may  be  made  parties,  but  he  is  undoubt- 
edly an  indispensable  party,  and  no  valid  decree  could 
be  established  without  him.  The  intention  of  the  stat- 
ute was  to  designate  such  parties  as  are  necessary  and 
proper  for  a  complete  determination  of  matters  per- 
taining and  incident  to  the  foreclosure  of  the  lien,  and 
no  particular  importance  should  be  given  to  the  auxil- 
iaries "shall"  and  **may,"  except  perhaps  to  distin- 
guish between  necessary  and  proper  parties.  But  it 
is  claimed  that  the  provisions  of  section  3679  requir- 
ing the  contractor  to  defend  any  suit  brought  to  en- 
force the  lien  is  in  itself  a  stronger  reason  why  the 
suit  should  not  proceed  without  his  presence  as  a  party 
litigant    In  construing  a  similar  statute,  Adaj^is,  X,  in 
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Horsthotte  v.  Merder,  50  Ma  160,  makes  the  following 
pertinent  observations,  which  are  alike  applicable  here: 
**When  an  owner  of  property  contracts  with  a  respon- 
sible party  to  furnish  all  materials  and  erect  for  him  a 
building,  under  this  section  he  has  the  right  to  look 
to  such  contractor  for  protection  against  all  liens  by 
material  men  and  subcontractors.  That,  to  my  mind, 
was  the  evident  intention  of  the  legislature.  If  the 
original  contractor  was  not  made  a  party,  he  would 
not  be  bound  by  the  judgment;  whereas,  if  he  was 
a  party,  he  would  be  estopped  from  disputing  the 
amount  of  recovery  as  between  himself  and  the  owner. 
*  *  *  What  we  now  hold  is  that  the  original  con- 
tractor ought  to  be  brought  before  the  court  as  a  co- 
defendant,  for  the  purpose  of  protecting  his  own  rights 
and  those  of  the  owner.  But  if  he  is  not  brought  be- 
fore the  court  at  the  proper  time,  the  judgment  will 
not  for  this  omission  be  irregular  or  void.  The  objec- 
tion should  have  been  taken  by  the  owner  by  demurrer 
or  answer.  If  he  fails  to  demur  when  the  defect  ap- 
pears on  the  petition,  or  fails  to  set  up  the  nonjoin- 
der by  answer,  when  it  does  not  appear  on  the  face  of 
the  petition,  he  will  be  presumed  to  have  waived  the 
objection:  Wagner's  Statutes,  1014,  1015,  §§  6,  10.  The 
defect  of  parties  cannot  be  reached  by  way  of  instruc- 
tion." Nor  can  it  be  reached  when  mooted  here  or  at 
the  trial  for  the  first  time. 

6.  This  opinion  has  proceeded  thus  far  upon  the 
assumption  that  **J.  O.  Holm  and  Brother"  were  not 
the  contractors,  and  hence  that  the  contractors  were 
not  made  parties  at  all.  The  case  can  be  no  stronger 
if  they  were  wrongly  named  as  defendants.  We  wiU 
now  recur  to  the  first  contention,  as  this  disposes  of 
the  second.    The  contract  with  the  owner  having  been 
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executed  under  the  firm  name  of  ''C.  N.  Holmes  and 
Company,"  is  it  sufficient  to  state  in  the  complaint 
that  the  materials  were  furnished  to  J.  O.  and  C.  N. 
Holm,  partners  doing  business  under  the  firm  name  of 
*•  J.  0.  Holm  and  Brother,"  contractors  for  the  furnish- 
ing of  materials  and  erection  of  the  building?  It  ap- 
pears from  the  testimony  that  there  were  two  parties 
interested  as  contractors  for  the  stonework  of  the 
building  erected  for  Logus.  One  of  these  parties 
styled  himself  **C.  N.  Holmes,"  as  is  shown  by  his 
orders  placed  with  Osborn  for  stone,  and  the  other 
styled  himself  **J.  O.  Holm,"  as  is  shown  by  his  iu- 
dorsement  upon  a  certificate  issued  by  Stranahan  and 
Dupay,  the  architects,  to  **C.  N.  Holmes  and  Com- 
pany," and  directed  to  Charles  Logus,  August  ninth, 
eighteen  hundred  and  ninety-two.  It  further  appears 
that  these  two  parties  were  brothers,  although  their 
surnames  are  not  the  same.  The  written  contract 
with  Logus  for  the  stonework  is  subscribed  «*C.  N. 
Holmes  and  Company."  P.  L.  Logan,  who  was  look- 
ing after  Logus'  interests  during  the  construction  of 
the  building,  and  was  a  witness  in  his  behalf,  says 
**J.  O.  Holm"  was  the  ••Company"  of  **C.  N.  Holmes 
and  Company,"  and  that  he  had  heard  one  of  them 
speak  of  the  other  as  his  brother.  This  and  other 
testimony  leaves  no  doubt  that  these  parties  were  as- 
sociated in  business  for  the  purposes  of  this  contract 
at  least,  but  there  is  no  evidence  of  a  general  copart- 
nership existing  between  them.  One  of  the  parties 
has  styled  the  firm  **C.  N.  Holmes  and  Company." 
Other  parties  dealt  with  these  persons  with  reference 
to  the  same  contract  for  stonework  under  different  firm 
names.  Reifschneider  and  Kenner  dealt  with  them  as 
"Holmes  Brothers,"  Nottingham  and  Company,  as 
"Holm  Brothers,"   and  the  plaintiff  as  "J.  W.  Holm 
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and  Brother";  so  that  it  is  very  difficult  to  determine 
by  what  firm  name  the  association  of  these  brothers 
for  this  particular  venture  should  be  styled  or  desig- 
nated. But,  however  this  may  all  be,  it  is  clearly  ap- 
parent that  defendant  Logus,  who  alone  is  contesting 
this  appeal,  has  not  been  misled  to  his  injury  in  any  '• 
respect  by  the  allegations  in  the  complaint  touching 
these  parties  or  their  firm  name,  and  we  are  therefore 
not  inclined  to  hold  that  there  is  such  a  disagreement 
between  the  proofs  and  the  allegations  as  to  constitute 
a  variance  fatal  to  plaintiff's  case. 

7.  Closely  connected  with  this  objection  is  an- 
other, which  goes  to  the  sufficiency  of  the  claim  of 
lien  set  out  in  the  complaint,  because  of  the  fact  that 
the  parties  to  whom  the  stone  was  furnished  are 
therein  named  as  **J.  W.  Holm  and  Brother."  Heie. 
again,  it  is  not  apparent  that  the  defendant  Logus 
has  been  misled  to  his  injury,  which  is  a  strong  cir- 
cumstance going  to  the  maintenance  of  the  lien.  In 
Putnam  v.  Ross,  46  Mo.  337,  the  contractors  were  named 
in  the  claim  of  lien  as  Ross  and  Shane,  whereas  Ross 
alone,  the  former  partner  of  Shane,  was  the  con- 
tractor. Shane  had  no  interest  in  the  transaction. 
The  court,  in  discussing  that  branch  of  the  case,  said: 
**The  plaintiffs  *  *  *  failed  to  state  with  precision 
who  was  their  debtor,  giving  the  name  of  a  business 
firm,  instead  of  the  name  of  the  party  who  had  been 
the  senior  member  of  that  firm.  He  gave  the  name  of 
his  real  debtor,  but  erroneously  coupled  with  it  the 
name  of  a  third  party  who  was  not  liable.  Were 
the  defendants  misled  to  tlieir  injury  by  this  mistake? 
If  so,  they  ought  not  to  suffer  in  consequence  of  the 
plaintiff's  inadvertence.  But  there  is  no  probability 
that  they  were  harmed  by  the  error.     At  all  events, 
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it  is  not  to  be  so  presumed  in  the  absence  of  evi- 
dence. If  the  error  wrought  the  defendants  any  harm, 
it  cannot  be  difBcult  for  them  to  show  it;  but  they 
aver  nothing  and  prove  nothing  in  that  direction. 
Their  objections  rest  on  purely  technical  and  over- 
critical  grounds."  So  in  Tibbetts  v.  Moore,  23  Cal.  203,  a 
notice  which  stated  that  materials  had  been  furnished 
to  "Moore  and  Company"  was  held  sufficient,  although 
they  were  in  fact  furnished  to  Moore  alone.  See,  also, 
Steinmann  v.  Strimple,  29  Mo.  App.  485,  and  Jewell  v. 
McKay,  82  Cal.  144  (23  Pac.  139).  The  name  **J.  W. 
Holm  and  Brother"  was  evidently  placed  in  the  claim 
of  lien  in  good  faith  by  Osborn.  The  account  was 
kept  with  the  contractors  under  that  name.  The  plain- 
tiff, testifying  as  to  the  firm  name,  says:  **I  started 
furnishing  them  lime  on  the  building.  I  had  the  name 
J.  N.  Holm.  Jim,  as  he  was  called,  when  I  was  writ- 
ing the  firm  name,  said,  'That  is  not  right;  it  should 
be  J.  W.  Holm,'  and  I  said,  *What  is  the  name  of  the 
firm?'  and  he  said,  'J.  W.  Holm  and  Brother.'  He  cor- 
rected me  at  the  time,  right  there."  And  J.  W.  Moore, 
\vho  was  in  the  employ  of  Osborn,  testified  in  sub- 
stance that  both  these  brothers  gave  them  the  firm 
name  as  '*J.  W.  Holm  and  Brother."  The  name  thus 
given  went  upon  Mr.  Osborns  books  and  into  the 
claim  of  lien.  The  lien  claimant  having"  acted  in  en- 
tire good  faith  in  filing  his  lien,  it  ought  to  be  clearly 
manifest  that  parties  have  been  misled  to  their  injury 
before  a  slight  misnomer  of  the  contractors'  firm  name 
should  be  allowed  to  defeat  the  lien.  The  last  objec- 
tion is  not  well  taken. 

8.  It  is  next  contended  by  defendant  that  the 
daim  of  lien  does  not  state  the  contractual  relations 
existing  between  the  claimant  and  the  owner,  and  is, 
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therefore,  void.  The  claim  of  lien  is  in  the  following 
langua^ue.  omitting  the  verification:  **Know  all  men  by 
these  presents:  that  T.  F.  Osborn  is  entitled  to  a  lien 
on  the  following  described  premises,  by  virtue  of  an 
express  contract  heretofore  made  with  J.  W.  Holm 
and  Brother  for  the  furnishing  of  materials  to  be 
used  in  the  erection  of  a  certain  hotel  building,  con- 
structed and  being  upon  the  following  described  land, 
to  wit:  The  southeast  quarter  of  block  one  hundred 
and  one,  in  the  original  townsite  of  East  Portland, 
being  at  the  northwest  corner  of  East  Fifth  and  East 
Washington  Streets,  in  the  City  of  Portland.  The  said 
materials  were  furnished  to  said  J.  W.  Holm  and 
Brother.  That  Charles  Logus  is  the  reputed  owner 
of  said  land  and  building,  and  that  J.  F.  Stranahan  is 
architect  of  said  building.  That  the  contract  and  rea- 
sonable price  of  such  materials  so  furnished  was  the 
sum  of  one  thousand  one  hundred  and  eighty-two  and 
thirty-four  hundredths  dollars  lawful  money  of  the 
United  States.  That  the  sum  of  one  thousand  and 
ninety-live  and  nine  hundredths  dollars  is  due,  said 
claim  and  account  being  hereinafter  specifically  stated- 
Said  materials  were  stone  used  in  said  building.  That 
it  is  the  intention  of  the  said  T.  F.  Osborn  to  hold  a 
lien  upon  the  premises  hereinbefore  described,  and 
that  it  his  intention  to  claim  and  hold  such  lien,  noi 
only  upon  the  said  buildings,  erections,  and  super- 
structures, but  also  upon  the  land  upon  which  the 
same  are  constructed,  together  with  a  convenient  space 
around  the  same  as  may  be  required  for  the  conven- 
ient use  and  occupation  thereof.  That  the  following 
is  a  true  and  correct  statement  of  the  account  and  de- 
mand uue  the  claimant  herein,  after  deducting  all  just 
credits  and  offsets:  — 
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"For  materials  furnished  June  24tli  to  August 

12,  1892 $  1,182  84 

"DEDUCTIONS. 

••Cash  paid  July  28th $31  10 

"Cash  paid  August  2d 56  15 

"Total  amount  of  deductions '?87  25 

"Balance  now  due 9  1,0£'5  09 

•'That  thirty  days  have  not  elapsed  since  the  com- 
pletion of  the  said  building  or  since  the  said  mate- 
rials were  furnished.  T.  F.  Osisoun.'' 

The  view  we  have  taken  of  this  question  requires 
a  review  to  some  extent  of  some  former  decisions  of 
this  court  wherein  it  has  received  consideration:  Rankin 
V.  Malarkey,  23  Or.  593,  (32  Pac.  620,  34  Pac.  Sin,)  is  the 
first  case  touching  upon  the  subject.  It  was  there 
held  that  ''the  statement  should  show  a  primu  facie 
right  of  lien.  It,  therefore,  must  connect  the  claimant 
with  the  owner  of  the  lot  or  building  against  which  it 
is  sought  to  enforce  the  lien,  either  by  showing  that 
the  claimant  contracted  with  the  owner  or  his  agent, 
or  that  he  furnished  materials  to  one  who  was  erect- 
ing a  building  under  a  contract,  or  with  the  owner's 
consent."  Citing  Jones  on  Liens,  §  1392,  and  Anderson 
V.  Knudson,  33  Minn.  172.  But,  upon  a  rehearing,  the 
case  was  disposed  of  upon  entirely  different  grounds, 
thus  rendering  the  question  immaterial  in  determining 
the  controversy.  In  Curtis  v.  Sestanovieh,  26  Or.  107,  (37 
Pac  67,)  the  next  case  in  which  the  question  was  dis- 
cussed, it  was  held  that  **the  contractual  relation  ex- 
isting between  the  owner  of  the  building  and  the  per- 
son having  charge  of  the  construction  thereof  should 
be  stated  in  the  notice,  when  the  labor  has  been  done 
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or  the  materials  have  been  furnished  at  the  instance 
of  any  other  person  than  the  owner,"  citing  Warren  v. 
Qmde,  3  Wash.  St.  750,  ("29  Pac.  827,)  and  Heald  v.  Hod- 
J.sr,  5  Wash.  St.  677,  (32  Pac.  723,)  in  addition  to  the 
authorities  cited  in  Rankin  v.  Malarkey.  This  case  ap- 
l^ears  to  have  been  concurred  in  by  the  full  bench. 
But  here  the  claim  of  lien  met  the  objection  upon  its 
face,  and  it  was  still  unnecessary  to  a  final  disposition 
of  the  case  to  decide  the  question  as  a  legal  proposi- 
tion. The  next  and  last  case  is  Willamette  Lumbering 
Company  v.  McLeod,  27  Or.  272  (40  Pac.  93).  Here  the 
same  question  was  made,  but  the  claim  of  lien  itself 
again  answered  the  objection,  and  it  was  so  held. 
However,  the  opinion  of  the  court  does  not  announce 
as  a  proposition  of  law  that  such  contractual  relation 
should  be  so  stated.  Bean,  C.  J.,  dissented  from  this 
opinion  in  so  far  as  it  assumed  that  the  claim  of  lien 
must  upon  its  face  show  the  coutractual  relation.  The 
writer  hereof  was  of  the  same  opinion,  but  did  not 
formally  dissent,  because  there  was  no  discussion  or 
holding  upon  the  question  except  to  declare  that  the 
lien  was  sufficient  to  meet  the  objection.  These  are 
all  the  cases  which  touch  upon  the  subject,  and  it  is 
not  believed  the  question  has  become  stare  decisis  by 
reason  thereof.  We  will,  therefore,  consider  it  as  one 
of  first  impression. 

Section  3609  of  Hill's  Code  provides  that  any  per- 
son furnishing  material  to  be  used  in  the  construction, 
alteration,  etc.,  of  any  building,  etc,  shall  have  a  lien 
upon  tlio  same  for  labor  done  or  material  furnished 
**at  the  instance"  of  the  owner  of  the  building  or  his 
agent;  **and  every  contractor,  subcontractor,  architect, 
builder,  or  i^erson  having  charge  of  the  construction, 
alteration,  or  repair,  in  whole  or  in  part,  of  any  build- 
ing or  other  improvement  as  aforesaid,  shall  be  held 
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to  be  the  agent  of  the  owner  for  the  purposes  of  this 
act."    Section  3673  prescribes  the  manner  of  perfect- 
ing the  lien,  and  the  requisites  of  the  claim  of  lien 
itself.     It  must  contain  ''a  true   statement  of  his  de- 
mand, after  deducting  all  just  credits  and  offsets,  with 
the  name  of  the  owner,  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  em- 
ployed,  or  to  whom  he  furnished  the  materials,  and 
also  a  description  of  the  property  to  be  charged  with 
said    lien,    sufQcient    for    identification."      The    claim 
should  substantially  state  everything  required  by  the 
statute  before  it  can  become  effective  as  a  lien:  Rankin 
V.  Malariey,  23  Or.  597  (32  Pac.  620,  34  Pac.  816);  Gor- 
don V.  Deal,  23  Or.  155  (31  Paa  287);   PUz  v.   Killings- 
worth,  20  Or.  435  (26  Pac.  305);  Allen  v.  Rowe,  19  Or.  190 
(23  Pac.   901).     By  section  3669  the  lien  law  may  bo 
invoked  when  the  labor  is  performed  or  the  materials 
are  furnished  to  be  used  in  the    building  at  the  in- 
stance of  the  owner  or  his  agent,   and  it  is  enacted 
that  the  contractor  or  other  person  named  in  the  stat- 
ute shall  be  held  to  be  the  agent  of  the  owner.     So 
that  furnishing  materials  to  the  contractor  is,  in  ef- 
fect, furnishing  them  to  the  owner;    in  other  words, 
the  material  man  is  dealing  with  the  owner  through 
his  agent     This  must  necessarily  be  so  if  we  give  to 
the  rules  of    law  touching  principal    and    agent   their 
ordinary  signification  in  this  connection,  and  there  ex- 
ists no  reason  why  we  should   not:  Cross  v.   Tscharnig, 
27  Or.  49  (39  Pac.  540).     Here  then  the  statute  itself 
has  established  a  direct  contractual  relation  between 
the  material  man   and  the    owner.      This  being  so  it 
aids   us  very  materially  in  the    construction  of    that 
clause  of  section  3673  which  prescribes  what  the  claim 
of  lien  shall  contain.     Among    other  things,   it  shall 
contain  'Hhe  name  of   the  person    *    *    *    to   whom 
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he  furnished  the  materials."  If  the  person  named  in 
the  claim  of  lien  is  the  contractor,  or  one  of  either  of 
the  other  classes  of  individuals  designated,  then  the 
owner's  agent  is  named,  and  this  appears  to  be  all 
that  is  required  by  the  statute.  There  is  nothing  in 
this  language,  nor  is  there  anything  in  the  section 
to  which  it  belongs,  which  requires  that  the  contract- 
ual relations  existing  between  the  lien  claimant  and 
the  owner  shall  be  stated.  A  literal  or  even  a  liberal 
construction  of  the  section  standing  alone  can  by  no 
stretch  of  the  rules  of  interpretation  embrace  such  a 
requirement.  But  if  this  section  is  construed  in  pari 
materia  with  section  3669,  as  it  ought  to  be,  then  tl:e 
statutory  intendment  would  seem  to  be  against  the  in- 
terpretation contended  for,  since  we  have  seen  the 
statute  itself  has  established  the  contractual  relations, 
and  the  claim  of  lien  could  hardly  be  made  stronger 
by  containing  a  reiteration  of  what  the  law  itself  has 
established,  and  we  believe  that  it  was  not  intended 
by  the  legislature  that  such  relations  should  be  stated 
therein.  The  object  of  the  statute  is  to  provide  a 
ready  and  available  means  whereby  contractors,  sub- 
contractors, and  material  men  may  secure  themselves 
for  labor  done  or  materials  furnished  in  the  construc- 
tion and  repair  of  buildings  and  other  structures,  and 
at  the  same  time  to  furnish  the  owner  with  reasona- 
ble notice  so  that  he  may  deal  with  contractors  to 
whom  he  is  personally  liable  accordingly.  Whether 
the  person  for  whom  the  labor  is  done  or  to  whom  the 
materials  are  furnished  was  an  agent  under  the  stat- 
ute, or  had  authority  to  bind  the  owner,  and  entitle 
the  laborer  or  material  man  to  a  lien,  is  a  matter  of 
pleading  and  proof  at  the  trial  As  sustaining  this 
interpretation  see  Lumber  Company  v.  Gottschalk,  81  Cal. 
641;  HuHhert  v.  New  Vim  Basket  Works,  47  Minn.  81  (49 
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N.  W.  521);  Post  v.  Miles,  34  Pac.  586;  Hauptman  v.  CatUn, 
20  N.  Y.  247,  which  are  decisions  construing  similar 
statutes.  Jones  on  Liens,  asserts  a  contrary  doctrine. 
He  says,  in  effect,  that  the  statement  should  show  a 
prima  facie  right  of  lien,  and  therefore  must  connect  the 
claimant  with  the  owner  by  showing  that  the  claimant 
contracted  with  the  owner  or  his  agent,  or  that  he 
furnished  materials  or  labor  to  one  who  was  erecting 
a  building  or  other  improvement  under  such  a  con- 
tract, or  with  the  owner's  consent.  The  citations  in 
support  of  the  text  would  indicate  however  that  the 
doctrine  here  announced  was  the  outgrowth  of  the 
earlier  Minnesota  cases  which  were  based  upon  a  stat- 
ute containing  a  form  that  might  be  used  in  perfecting 
the  lien.  Mitchell,  J.,  in  Keller  v.  Houlihan,  32  Minn. 
486,  (21  N.  W.  729,)  says:  "An  examination  of  this 
form  will  show  that  it  required  a  statement  (in  brief, 
and  not  with  the  fulness,  perhaps,  required  in  a  plead- 
ing) of  every  fact  necessary  to  entitle  the  party  to  the 
lien  which  he  claimed,  including  that  of  a  contract 
with  the  owner."  Citing  Clark  v.  Schatz,  24  Minn.  300. 
And  these  cases  were  followed  in  Anderson  v.  Kniidson, 
33  Minn.  132.  But  the  court  in  Hurlbert  v.  New  Ulm 
Basket  Works,  4tl  Minn.  81,  holding  under  a  statute 
which  had  dispensed  with  the  form,  declares:  **It  was 
competent  for  the  legislature  to  dispense  with  the  ne- 
cessity of  embracing  such  a  statement  in  the  lien  no- 
tice, as  it  did  do  when,  in  prescribing  particularly  what 
the  notice  should  contain,  it  did  not  include  any  pro- 
vision as  to  a  statement  of  the  contract  relations  of 
the  lien  claimant  with  the  owner  of  the  property." 
So  that  Jones  on  Liens  has  lost  much  of  its  weight  as 
an  authority  in  point  Warren  v.  Quade,  3  Wash.  St. 
750,  and  Heald  v.  Hodder,  5  Wash.  St.  677,  are,  however, 
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strong  authorities  in  support  of  the  doctrine  as  laid 
down  by  Jones  on  Liens,  and  cannot  well  be  distin- 
guished from  the  case  at  bar,  but  the  reasoning  upon 
which  they  are  based  does  not  so  well  satisfy  us  as 
that  employed  in  the  cases  above  cited  from  Califor- 
nia, Minnesota,  and  New  Mexico.  We  are  constrained 
to  hold,  therefore,  that  plaintiff's  claim  of  lien  is  valid 
and  sufficient,  and  the  decree  will  be  reversed,  and 
one  entered  here  that  the  lien  be  foreclosed  and  the 
property  sold  to  satisfy  the  plaintiff's  claim  and 
interest,  together  with  one  hundred  and  twenty-five 
dollars  attorney's  fees  and  the  further  sum  of  four 
dollars,  the  expense  of  recording  the  lien. 

Reversed. 


Argued  April  16;  decided  Kovember  4,  1805;  rehearixig  denied. 
iJ^^l  NICKUM  v.  GASTON. 

[42  Pac.  130.] 

1.  EsTOFPEL— Payment  of  Taxes  Before  Sale. —  One  in  possession  of 

land  is  not  estopped  by  lapse  of  time  from  defeating  a  tax  title  by 
showing  that  the  taxes  for  which  the  land  was  sold  were  in  fact  paid 
before  sale. 

2.  Evidence  to  Show  Payment  op  Tax.—  Parol  or  other  competent  eyi- 

dence  is  admissible  to  show  payment  of  a  tax  to  defeat  a  tax  titie 
based  on  a  subsequent  sal'e  for  the  alleged  nonpayment  of  snch  tai. 

3.  Altered  Writing  as    Evidence — Code,   §  788. —  Where  It  is  shown, 

even  after  an  instrument  has  been  admitted  over  objection  of  the 
other  party,  tliat  the  alteration  appearing  therein  was  not  made  after 
the  execution  thereof,  section  788  of  Hill's  Code,  providing  that  the 
I^urty  shall  account  for  an  alteration  made  after  the  execution  of  the 
instrument,  does  not  apply. 

4.  Who  May  Pay  Taxes.— The  payment  of  a  tax  on  land  by  a  penon 

claiming  an  interact  therein,  and  its  acceptance  by  the  proper  collect- 
ing officer,  precludes  a  sale  for  the  tax,  whether  the  claim  of  interest 
was  well  founded  or  not. 

5.  EvixwNCE   OF   Payment   of   Tax  —  Question    for  Jury. —  Defendant's 

statement  that  she  had  paid  the  tax  levied  on  land  before  the  sale 
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t]i«reof,  together  with  a  receipt  indicating  that  she  had  done  bo,  was 
sufficient  eTidenoe  to  require  the  court  to  submit  to  the  jury  the 
question  whether  the  tax  really  had  been  paid. 

6L  JcDGMEKT  AS  AK  EsTOPPEL. —  A  judgment  roll  in  a  former  action  show- 
iog  judgment  in  favor  of  a  person  claiming  under  a  tax  title,  occom- 
paoied  with  evidence  that  said  action  was  brought  at  the  request  of 
defendant  against  said  person,  will  not  estop  defendant  from  defeat- 
ing said  title  by  showing  that  the  taxes  for  which  the  land  was  sold 
were  paid  by  defendant  before  the  sale,  where  it  did  not  appear  that 
the  question  of  payment  of  said  taxes  was  raised  in  said  former  ac- 
tion. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  action  was  commenced  in  October,  eighteen 
hundred  and  ninety-one,  by  J.  M.  Nickum  against  Tiny 
Gaston  to  recover  possession  of  the  northeast  quarter 
of  section  twenty,  township  one  south,  range  two  east, 
in  Multnomah  County.  It  has  been  in  this  court  be- 
fore on  appeal  from  a  judgment  awarding  the  land  to 
plaintiff:  Niekum  v.  Gaston,  24  Or.  391.  On  a  second  trial 
the  verdict  and  judgment  were  for  defendant,  and  we 
now  have  the  case  on  plaintiff's  appeal.  The  record  is 
voluminous,  and  contains  many  assignments  of  error, 
but  it  is  thought  unnecessary  to  encumber  the  opinion 
with  an  extensive  statement  of  the  facts  or  the  nu- 
merous errors  assigned  and  relied  upon  for  a  reversal 
of  the  judgment,  as  the  result,  in  our  opinion,  must 
depend  upon  the  solution  of  the  questions  presented 
by  one  branch  of  the  case.  The  pleadings  are  in  the 
usual  form  for  such  actions.  Plaintiff  alleges  title 
and  right  of  possession.  This  the  answer  denies,  and, 
as  a  further  defense,  the  defendant  pleads  title  within 
herself,  and  sets  up  the  statute  of  limitations  as  a  bar 
to  plaintiff's  action,  which  defense  is  controverted  by 
plaintiff's  reply.  The  contested  questions  thus  pre- 
sented are  two- fold:  first,  was  plaintiff  the  owner  of 
the  legal  title?  and,  second,  if  so,  was  his  right  of  ac- 
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tion  barred  as  claimed?  The  question  of  adverse  pos- 
session was,  of  course,  unimportant  in  the  absence  of 
proof  that  plaintiff  was  the  holder  of  the  le^-al  title, 
for  he  must  recover,  if  at  all,  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  that  of  his 
adversary.  To  maintain  the  issues  on  his  part,  and 
prove  his  title,  the  plaintiff  gave  in  evidence  a  tax 
deed  from  the  sheriff  of  Multnomah  County  to  one 
George  W.  Brown,  dated  July  first,  eighteen  hundred 
and  seventy-three,  and  recorded  July  fifth,  eighteen 
hundred  and  seventy- three,  purporting  to  convey  to 
Brown  the  property  in  controversy  under  a  sale  for 
delinquent  taxes  levied  upon  it  for  the  year  eighteen 
hundred  and  seventy,  and  other  conveyances  showing 
a  complete  chain  of  title  from  Brown  to  himself.  To 
defeat  the  title  thus  established  the  defendant  under- 
took to  show — first,  that  before  the  sale  to  Brown 
she  paid  the  taxes  for  which  the  land  was  sold;  and, 
second,  that  she  and  her  predecessors  in  interest  had 
been  in  the  adverse  possession  of  the  land  for  more 
than  ten  years  prior  to  the  commencement  of  the  ac- 
tion. These  two  questions,  among  others,  were  sub- 
mitted to  the  jury  for  special  findings,  and  were  both 
determined  in  favor  of  the  defendant,  and  a  general 
verdict  rendered  in  her  favor.  Reversed. 

For  api)ellant  there  was  a  brief  by  Messrs.  Do^, 
Maliory  and  Simon,  and  Mitchell,  Tanner  and  Mitchell,  with 
oral  arguments  by  Messrs.  Albert  H,  Tanner  and  Joseph 
Simon. 

For  respondent  there  were  briefs  a&d  oral  argu- 
ments by  Messrs.  Parish  L  WUlis  and  Seneca  Smith. 

Opmion  by  Mr.  GmsF  Justice  Bean. 


I 


Nov.  18L'5.]  NiCKUM  v.  Gaston.  82.') 

Unless  the  record  shows  error  affecting  the  ques- 
tion whether  in  fact  Miss  Gaston  paid  the  taxes  on 
this  land  before  it  was  sold,  the  judgment  must  be 
affirmed,  although  the  court  may  have  erred  in  other 
respects.  Plaintiff's  title  rested  wholly  upon  the  tax 
deed  to  Brown,  and  if  there  was  competent  evidence 
given  on  the  trial  from  which  the  jury  found  that  the 
tax  had  been  paid  prior  to  the  sale,  and  there  was  no 
error  in  admitting  testimony  on  this  question,  or  in  in- 
structing the  jury  in  relation  thereto,  the  judgment 
cannot  be  disturbed;  for,  if  the  taxes  had  been  paid 
prior  to  the  sale,  plaintiff's  title  necessarily  failed,  and 
therefore  the  other  questions  in  the  case  are  imma- 
terial. When  taxes  are  once  paid,  the  lien  of  the  state 
therefor  is  discharged,  and  a  subsequent  sale  of  the 
land  for  such  taxes,  as  Mr.  Black  says,  **is  without 
color  of  authority  and  void.  In  other  words,  actual  de- 
linquency is  a  condition  precedent  to  the  right  to  sell 
any  realty  under  a  tax  assessment."  So  that,  if  defend- 
ant had  paid  the  taxes  under  which  the  sale  was  made, 
the  lien  was  discharged,  and  the  purchaser  at  the  tax 
sale  obtained  no  title  by  his  purchase,  and,  of  course, 
could  convey  none  to  his  grantees:  Hill's  Code,  §  2843; 
Black  on  Tax  Titles,  §  156;  2  Blackwell  on  Tax  Titles, 
§821;  Cooley  on  Taxation,  450.  We  proceed,  then,  to 
examine  the  alleged  errors  in  the  record  relating  to 
this  question.  The  defendant,  to  show  that  she  had 
paid  the  taxes  for  eighteen  hundred  and  seventy,  gave 
in  evidence  the  tax  roll  for  that  year,  from  which  it 
appeared  that  the  fractional  southeast  quarter  of  sec- 
tion twenty  was  assessed  to  her,  and  the  northeast 
quarter  thereof,  being  the  property  in  controversy,  to 
unknown  owners.  She  also  gave  oral  evidence  tend- 
ing to  show  that  at  the  date  of  the  assessment  she 
did  not  own  or  claim  to  own  the  property  assessed  in 
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her  name,  but  did  claim  to  own  the  said  northeaet 
quarter,  which  was  assessed  to  unknown  owners,  and 
that  she  owned  no  other  land  in  that  section.  She 
then  called  Joseph  Gaston  as  a  witness,  who  related 
his  connection  with  the  matter  in  issue  as  follows:  •*! 
am  the  father  and  agent  of  the  defendant;  prior  to 
eighteen  hundred  and  seventy  I  purchased  the  land  in 
controversy  of  Hiram  Smith  for  my  daughter.  I  paid 
the  tax  on  the  land  for  the  year  eighteen  hundred 
and  seventy  to  the  sheriff  of  Multnomah  County.  I 
went  to  the  sheriff's  office  as  usual  to  pay  the  taxes 
that  were  owing.  That  is  all  the  taxes  I  owed  on  the 
land  in  question.  I  found  the  land  assessed  to  my 
daughter,  as  it  had  been  agreed  between  me  and  Mr. 
Smith  before;  that  was  the  first  year  it  had  been  as- 
sessed to  my  daughter.  I  paid  the  taxes  when  we  got 
the  receipt.  It  had  been  paid  before  by  Mr.  Smith;  it 
was  assessed  in  his  name.  Mr.  Smith  had  come  to  me 
with  his  receipt;  I  had  to  pay  the  money  over  to  him. 
I  have  the  receipt  which  I  took  for  the  taxes  for 
eighteen  hundred  and  seventy."  The  witness  then 
produced  a  receipt  signed  by  the  sheriff  of  Multno- 
mah County,  dated  January  thirtieth,  eighteen  hundred 
and  seventy-one,  which  purports  on  its  face  to  be  for 
the  taxes  assessed  on  the  land  in  controversy  for  the 
year  eighteen  hundred  and  seventy,  which  was  offered 
in  evidence.  To  the  admission  of  this  receipt  the 
plaintiff  objected  upon  the  ground  that  it  was  imma- 
terial and  irrelevant,  and  because  it  appeared  upon  its 
face  to  have  been  altered  or  mutilated,  and  such  alter- 
ation had  not  been  explained.  The  alteration,  if  any, 
was  made  by  erasing  some  letter,  and  inserting  the 
letter  N  in  the  description  of  the  property  in  the 
margin  of  the  receipt.  The  objection  was  overruled 
by  the  court,  and  the  receipt  was  admitted  in  evidence. 
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to  which  the  plaintiff  excepted.  The  witness  Gaston 
was  then  asked  to  state  what,  if  anything,  he  knew 
abont  the  supposed  alteration  in  the  receipt,  and  re- 
plied: "I  do  not  recollect  anything  definite  about  that. 
It  evidently  had  been  a  mistake  of  some  sort,  and  at 
the  time  of  making  the  receipt  it  was  corrected;  I 
know  the  receipt  has  never  been  altered  since  I  re- 
ceived it.  It  has  been  laid  away  in  an  old  iron  box 
of  papers  for  over  twenty -two  years.  Before  the  last 
trial,  I  took  a  search  through  all  my  papers  to  find 
tax  receipts  to  this  land,  and  I  found  this  receipt.  I 
did  not  notice  then  that  there  had  been  any  alteration 
in  it;  I  did  not  notice  that  until  the  morning  of  the 
trial.  We  were  examining  it,  and  I  saw  the  alteration 
in  the  receipt.  I  knew  the  proper  description  of  the 
land  independent  of  what  might  appear  on  the  asses- 
sor's books.  Am  satisfied  that  I  did  not  look  at  the 
assessment  roll  at  the  time  I  paid  the  taxes.  Did  not 
have  the  land  assessed  myself — did  not  have  it  put  in 
the  books."  This  and  all  evidence  in  respect  to  the 
payment  of  the  tax  for  eighteen  hundred  and  sev- 
enty was  admitted  over  the  objection  and  exception  of 
the  plaintiff. 

1.  It  is  claimed  that  the  right  to  show  that  the 
tax  was  paid  before  the  sale  was  barred  by  lapse  of 
tima.  We  are  unable  to  concur  in  this  position.  It  is 
admitted  that  defendant  has  been  in  the  possession 
and  enjoyment  of  the  land  in  controversy  at  least 
since  the  spring  of  eighteen  hundred  and  eighty-two, 
claiming  title.  Under  such  circumstances  she  cer- 
tainly could  safely  rest  upon  her  possession  until  her 
title  was  assailed  by  some  one  claiming  under  the  tax 
deed,  and  then  show,  if  the  facts  were  with  her,  that 
it  was  void  because  the  tax  had  in  fact  been   paid. 
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No  presumption  can  be  built  up  in  aid  of  the  tax 
title  by  the  delay  of  the  holder  in  asserting  his  claim, 
nor  can  such  delay  deprive  the  owner  of  the  properly 
who  is  in  possession  of  the  right  to  question  the  va- 
lidity of  the  deed  when  it  is  sought  to  establish  title 
under  it.  That  one  who  claims  to  have  title  to  prop- 
erty by  a  tax  deed  may  lie  by,  without  asserting  it,  a 
suflScient  length  of  time  to  estop  the  owner  in  pos- 
session from  proving,  when  his  title  is  attacked,  that 
the  tax  was  in  fact  paid  prior  to  the  sale,  is  a  doc- 
trine so  manifestly  unsound  that  time  need  not  be 
wasted  in  attempting  to  make  it  appear  more  so. 

2.  There  is  nothing  in  the  position  tha:/  the  pay- 
ment of  the  tax  could  not  be  shown  by  parol  The 
payment  may  be  proved  by  any  competent  evidence 
sufficient  to  satisfy  the  jury:  Black  on  Tax  Titles, 
§  159;  Blackwell  on  Tax  Titles,  §  834;  Cooley  on  Tax- 
ation, 452;  Adams  v.  Beale,  19  Iowa,  61;  Hammond  v.  Han- 
nin,  21  Mich.  374  (40  Am.  Rep.  490);  Davis  v.  Hare,Z2 
Ark.  386;  McDonough  v.  Jefferson  County,  79  Texas,  533 
(15  S.  W.  490).  Nor  is  the  taxpayer  responsible  for 
the  errors  or  mistakes  of  the  sheriff  or  taxing  officer, 
or  the  manner  in  which  he  keeps  his  records  or  ac- 
counts. If,  in  fact,  he  pays  the  tax,  the  demands  of 
the  government  are  discharged;  it  no  longer  has  the 
right  to  sell  his  property,  and  it  is  immaterial  whether 
a  subsequent  sale  transpires  through  the  mistake  of 
the  officer,  or  in  positive  disregard  of  the  fact  of  pay- 
ment. In  either  case  the  purchaser  takes  no  title: 
Black  on  Tax  Titles,  §  162;  Blackwell  on  Tax  Titles, 
§g  830,  831. 

3.  It  is  claimed  the  tax  receipt  admitted  in  evi- 
dence was  not  competent  because  it  had  been  altered 
or  changed.     The  statute,  section  788  of  Hill's  Code, 
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provides  that  ''The  party  producing  a  writing  as 
genuine  which  has  been  altered,  or  appears  to  have 
been  altered,  after  its  execution  or  making,  in  a  part 
material  to  the  question  in  dispute,  shall  account  for 
the  appearance  or  alteration,"  etc.  Now,  it  does  not 
appear  that  the  receipt  had.  been  altered  or  changed 
after  its  execution  or  delivery  to  the  taxpayer.  In- 
deed, the  only  evidence  on  that  subject  is  the  evi- 
dence of  Gaston,  who  said  he  did  not  recollect  any- 
thing definite  about  it,  but  it  was  evidently  a  mistake 
of  some  sort,  and  at  the  time  of  making  the  receipt 
it  was  corrected,  but  **I  know  the  receipt  has  never 
been  altered  since  I  received  it."  True,  this  evidence 
was  given  after  the  receipt  was  formally  admitted,  but 
it  was  sufficient  to  cure  the  objection  to  its  admission 
on  account  of  its  appearance.  Its  value  as  evidence, 
therefore,  became  a  question  for  the  jury. 

4.  It  is  next  claimed  that  the  defendant  did  not 
show  sufficient  interest  in  the  property  to  entitle  her 
to  pay  the  tax.  The  evidence  shows  that  she  claimed 
to  have  some  interest,  but,  whether  this  claim  was 
well-founded  or  not,  the  right  of  the  state  to  sell  the 
land  ceased  when  the  tax  was  paid  by  her  and  ac- 
cepted by  the  proper  collecting  officer.  The  power  of 
sale  is  limited  to  coercing  payment  of  the  tax,  and  as 
soon  as  it  is  paid  the  power  ceases,  and  it  is  gener- 
ally held  to  be  immaterial  by  whom  the  payment  was 
made,  if  it  was  in  fact  accepted  by  the  officers  author- 
ized to  collect  It:  Blackwell  on  Tax  Titles,  §  826;  Black 
on  Tax  Titles,  §  161;  Cooley  on  Taxation,  450;  Iowa  Rail- 
road Land  Company  v.  Guthrie,  53  Iowa,  386  (5  N.  W.  519). 

5.  It  is  also  claimed  that  the  evidence  was  insuffi- 
cient to  support  the  finding  that  the    tax  had    been 
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paid.  The  weight  and  sufficiency  ot  the  evidence  was 
for  the  jury  and  not  the  court  In  our  opinion  it 
tended  to  show  that  the  defendant  had  paid  the  tax 
prior  to  the  sale.  Gaston  so  testified,  and  the  receipt 
produced  by  him  so  indicated.  As  we  have  already 
said,  the  defendant  is  not  bound  by  the  condition  of 
the  assessment  roll  or  the  fact  that  the  sheriff  may 
have  applied  the  money  paid  by  her  to  the  payment 
of  the  tax  assessed  against  other  property:  Blackwell 
on  Tax  Titles,  §  831.  The  ultimate  fact  to  be  deter- 
mined in  the  case  was  whether  the  defendant  actually 
paid  the  tax  upon  the  property  in  controversy.  If  so. 
the  right  to  sell  ceased,  and  the  purchaser  took  no 
title.  This  was  a  question  for  the  jury  under  the  evi- 
dence, and  we  think  was  properly  submitted  to  them. 

6.  To  defeat  defendant's  right  to  show  that  the 
tax  had  been  paid,  plaintiff  offered  in  evidence,  as  aa 
estoppel,  a  judgment  rendered  in  favor  of  James  A. 
Bennett,  and  Laura  Bennett,  the  successors  of  Brown, 
who  was  the  purchaser  at  the  tax  sale,  adjudging  them 
to  be  the  owners  in  fee  simple  of  the  property  in  con- 
troversy, rendered  in  an  action  brought  by  one  Han- 
nah M.  Smith  to  recover  possession  thereof,  in  which 
action  the  Bennetts  set  up  the  tax  title  to  Brown  as  a 
defense,  accompanied  with  an  offer  to  show  that  the 
action  was  instituted  at  the  request  of  defendant 
This  evidence  was,  we  think,  properly  excluded,  if  for 
no  other  reason  because  it  does  not  appear,  and  no 
offer  was  made  to  show,  that  the  question  of  payment 
of  the  tax  was  submitted  to  or  passed  upon  by  the 
court,  or  became  at  all  material  to  the  determination 
of  the  case.  For  aught  that  appears  the  plaintiff  in 
that  action  may  have  failed  because  of  the  weakness 
of  her  own   title,   and   the  defendants  may   not  have 
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been  called  upon  to  make  a  defense,  and  so  the  va- 
lidity of  the  tax  deed  not  be  called  in  question.  These 
are  all  the  alleged  errors  in  the  record  affecting  the 
question  concerning  the  payment  of  the  tax,  and,  hav- 
ing concluded  that  none  of  them  are  well  taken,  we 
are  constrained  to  affirm  the  judgment,  and  it  is  so 
ordered.  Affirmed. 


Aigaed  July  SO;  decided  October  28,  ISdO. 
STATE  V.  SCOTT. 

[42  Pac.  1.1 

CoMOBOBATioN  OF  ACCOMPLICE  —  CoDE,  J  1371.— Under  section  1371,  HlU's 
Code,  which  provides  that  "a  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice,  unless  he  be  corroborated  by  sucli  other 
evidence  as  tends  to  connect  the  defendant  with  the  commission  of 
the  crime,  and  the  corroboration  is  not  sufficient  ii'  it  merely  shuw 
the  commission  of  the  crime  or  the  circumstances  of  the  commi->- 
Bion,'*  the  admissions  and  confession  of  the  woman  with  whom  de- 
fendant is  charged  with  having  committed  adultery  are  not  suffi- 
ciently corroborated  to  sustain  a  conviction  where  the  corroborating 
evidence  goes  merely  to  show  that  there  was  an  opportunity  to  com- 
mit the  act,  but  does  not  show  an  adulterous  mind  in  eirlier  party, 
or  any  circumstance  from  which  adultery  might  be  inferred. 

Appeal  from  Lane:  J.  C.  Pullerton,  Judge. 

The  defendant,  Duncan  Scott,  an  unmarried  man, 
having  been  indicted,  tried,  and  convicted  of  the  crime 
of  adultery,  committed  in  Lane  County  with  one  Louisa 
Babb,  wife  of  A.  J.  Babb,  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  term  of  one  year. 
Prom  this  judgment  the  defendant  appeals,  and  as- 
signs as  error  the  denial  by  the  court  of  his  request 
that  it  instruct  the  jury  to  find  a  verdict  of  acquittal. 

Reveused.    - 

For  appellant  there  was  an  oral  argument  by 
Messrs.  George  B.  and  George  A.  Dorris. 
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For  the  state  there  was  an   oral  argument  by  Mr. 
Cicero  M.  Idleman,  attorney-general. 

Opinion  by  Mr.  Justice  Moore. 

It  is  disclosed  by  the  bill  of  exceptions  that  Lonin 
Babb,  the  person  with  whom  the  adultery  is  claimad 
to  have  been  committed,  testified,  as  a  witness  for  the 
state,  over  the  defendant's  objection,  that,  on  July 
twelfth,  eighteen  hundred  and  ninety-four,  concluding 
to  abandon  her  husband,  she  engaged  one  Sid  Horn 
to  come  to  her  house  after  her  clothing,  which  he  did 
on  the  following  day;  that  she  left  her  home  in  his 
company  about  eleven  o'clock  in  the  forenoon,  and, 
after  going  a  short  distance  met,  without  any  previous 
agreement,  the  defendant,  whom  she  did  not  Uke,  or 
look  upon  as  her  friend;  that,  not  desiring  to  be  seen 
by  others,  she  remained  in  the  woods  with  the  de- 
fendant until  about  nine  o'clock  that  evening,  during 
which  time  she  had  sexual  intercouse  with  him;  that 
while  in  his  company  they  ate  a  lunch  consisting  of 
pickle^,  cheese,  cold  beef,  and  bread;  that  at  the  time 
last  mentioned  she  went  to  Sid  Horn's  house,  and  in 
an  hour  or  more  thereafter  the  defendant  called  there, 
but  soon  went  away;  that,  on  the  following  morning 
at  about  two  o'clock  she  left  Eugene  on  the  train  for 
Portland  to  seek  work  and  to  visit  the  coast;  that,  on 
entering  a  car,  she  saw  the  defendant  who  told  her  to 
^o  into  another  car,  which  she  found  on  entering  to 
be  the  smoking  car;  that,  on  arriving  at  Portland,  the 
defendant  ordered  a  cab,  and  she  was  conveyed  to  a 
hotel,  where  that  night  she  occupied  the  same  bed 
and  had  sexual  intercourse  with  him.  The  following 
evidence  was  also  offered  and  admitted  over  the  de- 
fendant's objection,  as  tending  to  corroborate  the  tes- 
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timony  of  Mrs.  Babb:  E.  H.  How  testified  that  on  July 
thirteenth,  eighteen  hundred  and  ninety-four,  he  was 
engaged  in  the  business  of  keeping  a  restaurant  at 
Eugene,  and  at  eight  o'clock  in  the  morning  of  that 
day  he  put  up  a  lunch  for  the  defendant,  consisting 
of  sandwiches,  pickles,  cheese,  and  cake.  Sid  Horn 
testified  that  about  nine  o'clock  in  the  forenoon  of  the 
same  day  the  defendant  came  to  his  house,  and  in- 
vited him  to  go  fishing  but  he  declined  the  invitation; 
that  he  did  not  tell  the  defendant  anything  about  his 
agreement  to  go  after  Mrs.  Babb's  clothing,  or  that 
she  intended  to  leave  her  husband;  that  the  defendant 
went  with  him  in  the  direction  of  Mrs.  Babb's  house, 
but  remained  at  the  river  fishing  while  the  witness 
went  to  the  house  after  Mrs.  Babb's  clothing;  that 
about  eleven  o'clock,  having  obtained  the  clothing,  he 
returned  in  company  with  Mrs.  Babb  to  the  place 
where  he  left  the  defendant;  that  Mrs.  Babb,  not  de- 
siring to  go  to  the  witness'  house  until  evening,  re- 
mained with  the  defendant;  that  about  four  o'clock  in 
the  afternoon  of  that  day  he  and  his  wife,  Lillian 
Horn,  saw  the  defendant  and  Mrs.  Babb  together  in 
the  woods;  and  that  the  defendant  on  the  morning  of 
July  fourteenth  left  Eugene  to  go  to  Vancouver, 
Washington,  to  get  some  horses  he  owned.  Lillian 
Horn  testified  that  she  saw  Mrs.  Babb  and  the  de- 
fendant together  in  the  woods  at  about  four  o'clock 
in  the  afternoon  of  July  thirteenth;  and,  also,  that  the 
defendant  called  at  her  house  and  saw  Mrs.  Babb 
about  ten  or  eleven  o'clock  that  night  but  soon  went 
away.  T,  G.  Hendricks  testified  that  on  the  morning 
of  July  fourteenth,  eighteen  hundred  and  ninety-four, 
he  went  on  the  train  from  Eugene  to  Portland;  that, 
as  he  entered  the  car  at  Eugene,  he  saw  the  defend- 
ant seated  therein,  and  also  saw  Mrs.  Babb  enter  the 
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car  with  a  valise,  and  heard  some  one,  but  could  not 
say  who,  tell  her  to  go  into  another  car.  A.  G. 
Mathews  testified  that  he  saw  Mrs.  Babb  enter  the 
smoking  car  of  the  train  at  Eugene  on  July  four- 
teenth, and  told  her  she  ought  to  go  into  another  car. 
In  view  of  this  evidence,  it  is  contended  that  Louisa 
Babb,  if  her  testimony  is  to  be  believed,  was  an  ac- 
complice; that  her  admissions  and  confession  have  not 
been  corroborated  upon  the  material  issue,  and  that 
the  court  erred  in  refusing  to  give  the  instruction 
requested.  "At  common  law,"  says  Strahan,  J.,  in 
5/^:^.'  V.  Jarvis,  18  Or.  360.  (23  Pac.  251,)  "and  in  the 
absence  of  any  statute  governing  the  subject,  it  was 
the  practice  of  judges  to  tell  juries  that  they  might 
legally  convict  on  the  evidence  of  an  accomplice  alone, 
if  they  thought  they  could  safely  rely  on  his  testi- 
mony; but,  at  the  same  time,  to  advise  them  never  to 
act  on  the  evidence  of  an  accomplice  unless  he  be  con- 
lirmed  as  to  the  particular  person  who  was  charged 
with  the  offense:  1  Wharton  on  Criminal  Law,  §  785, 
And  Baron  Parke  said  that  it  had  always  been  his 
practice  to  tell  the  jury  not  to  convict  the  prisoner 
unless  the  evidence  of  the  accomplice  be  confirmed, 
not  only  as  to  the  circumstances  of  the  crime,  but  also 
as  to  the  person  of  the  prisoner":  1  Wharton  on  Crim- 
inal Law,  §  787,  and  authorities  there  cited.  ••  It, "says 
GuAY,  C.  J.,  in  Commonwealth  v.  Holmes,  127  Mass.  424, 
(34  Am.  Rep.  391,)  **has  always  been  held  that  a  jury 
might,  if  they  saw  fit,  convict  on  the  uncorroborated 
testimony  of  an  accomplice.  Lord  Hale,  Lord  Holt, 
and  Lord  Mansfield  treated  the  question  of  his  cred- 
ibility as  one  wholly  for  the  determination  of  the  jury, 
without  any  precise  rule  as  to  the  weight  to  be  given  to 
his  testimony."  But,  whatever  the  rule  may  have  been 
at  common  law,  the  statute  now  provides  that  **A  con- 
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viotion  cannot  be  had  upon  the  testimony  of  an  accom- 
plice, unless  he  be  corroborated  by  such  other  evidence 
aa  tends  to  connect  the  defendant  with  the  commission 
of  the  crime,  and  the  corroboration  is  not  sufficient  if 
it  merely  show  the  commission  of  the  crime  or  the  cir" 
cumstances  of  the  commission":  Hill's  Code,  g  1371. 
Louisa  Babb's  admission  of  her  participation  in  the 
alleged  commission  of  the  crime  makes  her  an  accom- 
plice, and  hence  the  corroborative  evidence  necessary 
to  convict  the  defendant  must  be  such  as  tends  to 
prove  adulterous  acts  on  his  part:  Hill's  Code,  g  G80. 
Ie  Commonwealth  v.  Bosworth,  22  Pick.  399,  Morton,  J., 
in  commenting  upon  evidence  in  corroboration  of  the  * 
testimony  of  an  accomplice,  says:  **The  mode  of  cor- 
roboration seems  to  be  less  certain.  It  is  perfectly 
clear  that  it  need  not  extend  to  the  whole  testimony; 
bat,  it  being  shown  that  the  accomplice  has  testified 
truly  in  some  particulars,  the  jury  may  infer  that  he 
has  in  others.  But  what  amounts  to  corroboration? 
We  think  the  rule  is  that  the  corroborative  evidence 
must  relate  to  some  portion  of  the  testimony  which  is 
material  to  the  issue.  To  prove  that  an  accomplice 
had  told  the  truth  in  relation  to  irrelevant  and  imma- 
terial matters,  which  were  known  to  everybody,  would 
have  no  tendency  to  confirm  his  testimony  involving 
the  guilt  of  the  party  on  trial.  If  this  were  the  case, 
every  witness,  not  incompetent  for  the  want  of  under- 
standing, could  always  furnish  the  materials  for  cor- 
roboration of  his  own  testimony.  If  he  could  state 
where  he  was  born,  where  he  had  resided,  in  whose 
custody  he  had  been,  or  in  what  jail  or  what  room  in 
the  jail  he  had  been  confined,  he  might  easily  get  con- 
firmation of  all  these  particulars.  But  these  circum- 
stances, having  no  necessary  connection  with  the 
guilt  of  the  defendant,   the  proof  of  the   correctness 
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of  the  statement  in  relation  to  them  would  not  con- 
duce to  prove  that  a  statement  of  the  guilt  of  the 
defendant  was  true." 

In  State  v.  Odell,  8  Or.  30,  one  William  George,  an 
accomplice,  testified  that  he  and  the  defendant  waited 
outside  while  another  person  went  into  the  building 
and  brought  out  the  property  described  in  the  indict- 
ment. The  testimony  of  other  witnesses  tended  to 
prove  that  the  defendant  was  in  the  town  in  which 
the  theft  was  committed  about  the  time  of  the  com- 
mission of  the  alleged  crime,  and  that  a  sack  of  flour 
was  missed  from  the  place  where  the  larceny  was  al- 
'  leged  to  have  been  committed,  but  it  was  there  held 
that  such  evidence  did  not  tend  to  connect  the  defend- 
ant with  the  commission  of  the  crime.  In  State  v. 
Tonnsend,  19  Or.  213,  (23  Pac.  968,)  an  accomplice  testi- 
fied that  he  and  the  defendant  stole  a  cow,  which  they 
drove  from  the  pasture  of  the  owner,  and,  in  pursu- 
ance of  a  previous  agreement,  delivered  to  other  per- 
sons at  Pendleton,  at  which  place  she  was  butchered. 
The  corroborative  evidence  was  the  testimony  of  a 
witness  who  said  that  on  January  fourteenth,  eighteen 
hundred  and  eighty-nine,  at  about  eight  o'clock  in  the 
evening,  the  accomplice  left  the  house  at  which  the 
witness  was  then  staying,  which  was  between  four  and 
five,  miles  from  Pendleton,  and  a  short  djgtance  from 
the  pasture  from  which  the  cow  was  stolen;  that  a  lit- 
tle later  the  accomplice  returned  in  company  with  the 
defendant,  whom  he  introduced  under  an  assumed 
name;  that  the  defendant  and  accomplice  together, 
soon  thereafter  left  the  house,  and  the  next  day  he 
heard  the  cow  was  missing.  The  owner  of  the  cow 
also  testified  that  she  was  stolen  from  his  pasture  on 
the  night  of  January  fourteenth,  eighteen  hundred  and 
eighty-nine.     The  state  having  rested,  the  counsel  for 
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the  defendant  moved  for  a  nonsuit  on  the  ground  that 
there  was  not  sufficient  evidence  of  the  defendant's 
guilt  to  be  submitted  to  the  jury.  Lord,  J.,  comment- 
ing upon  the  facts  as  elicited  from  the  corroborative 
evidence,  says:  '^Thoy  show  that  the  defendant  was 
not  only  in  the  vicinity  when  the  crime  was  commit- 
ted, but  that  he  was  there  under  a  false  name,  and  at 
night,  and  under  circumstances  not  likely  to  occur 
without  concert  between  him  and  his  accomplice  in 
furtherance  of  some  common  enterprise.  In  such  case 
it  can  hardly  be  said  that  the  facts  do  not  tend  in 
some  degree  to  connect  the  defendant  with  the  com- 
mission of  the  crime." 

If  there  was  any  other  evidence  of  the  adulterous 
act,  or  of  facts  from  which  it  could  be  inferred,  and  it 
was  sought  to  prove  the  defendant  guilty  of  it,  the 
proof  of  the  opportunity  and  the  corroborating  evi- 
dence of  circumstances  surrounding  it  might  possibly. 
under  the  rule  thus  announced,  be  held  sufficient  to 
warrant  a  conviction.  But  in  that  case  the  crime  was 
susceptible  of  proof  by  the  person  who  lost  the  ani- 
mal, while  in  the  case  at  bar  the  only  evidence  of  the 
commission  of  the  crime  is  the  testimony  of  the  ac- 
complice herself.  **What  appears  to  be  required," 
says  Roscoe  in  his  work  on  Criminal  Evidence,  (Vol.  1, 
*133,)  'Ms  that  there  shall  be  some  fact  deposed  to, 
independently  altogether  of  the  evidence  of  the  accom- 
plice, which,  taken  by  itself,  leads  to  the  inference, 
not  only  that  a  crime  has  been  committed,  but -that 
the  prisoner  is  implicated  in  it"  Tested  by  this  rule, 
we  are  unable  to  discover  any  evidence,  aside  from 
Mrs.  Babb's,  which,  taken  by  itself,  leads  to  the  infer- 
ence that  a  crime  even  has  been  committed.  There 
was   no   agreement  existing  between   Mrs.  Babb    and 
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the  defendant  to  meet  on  that  occasion,  nor  is  there 
any  eviJence  to  show  a  previous  familiarity  between 
them,  from  which  the  evidence  of  the  defendant's  guilt 
can  be  inferred.  Mere  proof  of  an  opportunity  to 
commit  adultery  is  insufficient  to  convict  a  person  of 
that  crime,  unless  there  be  proof  also  of  an  adulterous 
mind  on  the  part  of  both  parties;  and  to  prove  this 
state  of  mind  circumstantial  evidence  is  admissible 
to  show  a  purpose  or  inclination  to  commit  the  act: 
Bishop  on  Statutory  Crimes,  §  679.  Mrs.  Babb's  desire 
to  avoid  her  husband,  and  to  seek  seclusion,  may  have 
been  to  her  mind  a  sufficient  reason  for  not  wishing 
to  visit  Horn's  house  in  the  day  time.  So,  too,  the  de- 
fendant's purpose  to  catch  fish  must  be  presumed  to 
have  been  an  honest  one.  Because  he  and  Mrs.  Babb 
met  on  the  banks  of  the  river,  in  the  woods  even,  ate 
a  lunch  together,  and  were  seen  by  others,  does  not 
necessarily  or  inferentially,  in  the  absence  of  evidence 
of  an  adulterous  mind,  prove  that  they  committed  the 
crime  of  adultery;  nor  does  the  corroborating  evidence 
even  tend  to  show  the  commission  of  a  crime,  or  any 
circumstance  from  which  its  commission  can  be  in- 
ferred. The  evidence  shows  that  the  defendant  went 
to  Portland  on  the  same  train  with  Mrs.  Babb,  but 
that  in  making  the  journey  he  had,  at  least,  another 
purpose,  which  was  to  get  his  horses  from  Vancouver. 
Washington,  while  Mrs.  Babb  went  to  obtain  work,  and 
to  visit  the  coast.  If  there  was  any  corroborating  evi- 
dence of  adulterous  intercourse  between  them  at  Port- 
land, or  if  the  place  to  which  she  went  was  a  brothel, 
and  it  was  proven  that  the  defendant  met  her  there, 
it  might  have  been  sufficient  to  infer  the  commission 
of  the  offense  at  the  time  and  place  alleged  in  the  in- 
dictment (Bishop  on  Statutory  Crimes,  §  682);  but  the 
evidence  of  Mrs.  Babb  as  to  their  conduct  in  that  city 
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is  not  corroborated  by  any  circumstance  except  that 
she  and  the  defendant  were  seen  on  the  same  train  at 
Eugene.  From  an  examination  of  £^1  the  testimony  in 
support  of  Mrs.  Babb's  statements  we  conclude  that  it 
does  not  corroborate  the  material  issue,  or  present 
facts  from  which  the  commission  of  the  crime  can 
reasonably  be  inferred,  and  hence,  under  the  statute, 
was  insufficient  to  support  the  conviction,  and  the 
court  erred  in  refusing  to  give  the  instruction  re- 
quested, for  which  reason  the  judgment  is  reversed 
and  a  new  trial  ordered.  Reversed. 


Decided  March  23, 1896;  rehearing  denied. 
BENNETT  v.  MINOTT. 

[8^  Pac.  997;  44  Pac.  283.] 

1.  Service  of  Notice  of  Appeal — Pbesumption. — Wliere  nothing  appears 
in  the  record  to  show  the  residence  of  respondent's  attorney  it  will 
be  presumed  that  he  resides  in  the  county  where  the  trial  was  had, 
( Ruy  V.  Horsley,  6  Or.  270,  approved  and  followed,)  and  that  his  ad- 
mission of  service  of  a  notice  of  appeal  was  there  made. 

i  Adverse  Parties — Skbvice  of  Notice  of  Appeal. —  The  grantor  in  a 
conveyance  of  property  claime<l  to  be  fraudulent  as  to  creditors  is 
not  a  necessary  party  to  a  suit  to  set  aside  such  conveyance,  and,  as 
his  interest  cannot  be  affected  by  the  result,  he  i.s  not  an  "  adverse 
party,"  and  the  notice  of  appeal  need  not  be  served  on  him:  Tk€ 
Vktorian,  24  Or.  141,  cited. 

8.  Pleadisg — Waiver  of  Objectiows. — An  objection  to  a  complaint  for 
uncertainty  or  indefiniteness  comes  too  late  after  judgment. 

4.  Creditor's  Bill — Judgmewt  not  Necessary. —  A  creditor  need  not  re- 
duce his  claim  to  judgment  before  filing  a  creditor's  bill  to  reach  as- 
sets of  his  debtor  which  have  been  transferred  in  fraud  of  creditors, 
a  lien  by  attachment  being  sufficient:  Dawson  v.  Sims,  14  Or.  661,  ap- 
proved and  followed. 

ft.  Creditor's  Bill— Fraudulent  Transfer.— Where  a  debtor,  for  the 
purpose  of  hindering  and  delaying  creditors,  organizes  a  corporation 
and  transfers  to  it  all  his  assets,  he  himself  being  the  owner  of  prac- 
tically all  the  corporate  stock,  and  continuing  the  business  the  same 
after  oe  before  the  incorporation,  using  the  proceeds  for  his  own  ben* 
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efit,  equity  will  set  aside  such  transfer  at  the  instance  of  creditor?, 
notwithstandirg  the  incorporation  is  valid,  and  the  rorp  irate  stock 
sabseribcd  by  the  debtor  is  subject  to  sale  nnder  execution.  Under 
such  circumstances  a  court  of  equity  will  look  beyond  th«  legal 
forms,  and  decide  the  case  on  the  rights  of  the  parties. 

Appeal  from  Coos:  J.  C.  Fullerton,  Judge. 

This  is  a  proceeding  by  Sandford  Bennett  in  the 
nature  of  a  creditor's  bill  to  subject  to  the  payment  of 
hifi  claim  certain  property  alleged  to  have  been  trans- 
ferred by  the  defendant  T.  S.  Minott  to  his  codefend- 
ants  the  Coos  Bay  Hardware  Company,  a  corporation, 
and  to  Lizzie  H.  Minott,  for  the  purpose  of  hindering, 
delaying,'  and  defrauding  creditors.  Prom  the  plead- 
ings and  evidence  it  appears  that  from  the  first  day  of 
August,  eighteen  hundred  and  ninety,  to  the  eleventh 
day  of  June,  eighteen  hundred  and  ninety-two,  Minott 
was  engaged  in  the  hardware  business  at  Marshfield, 
in  this  state,  and  during  that  time  became  largely  in- 
debted to  plaintiff  and  his  assignors,  and  to  defendants 
Hexter,  May  and  Company,  D.  M.  Osborne  and  Com- 
pany, and  other  wholesale  merchants,  for  goods  sold 
and  delivered  to  him.  While  being  pressed  by  his 
creditors,  he,  on  the  latter  date,  caused  the  formation 
of  said  corporation;  with  a  nominal  capital  of  thirty 
thousand  dollars,  divided  into  three  hundred  shares  of 
the  par  value  of  one  hundred  dollars  each,  of  which 
he  subscribed  for  one  hundred  and  twenty  shares,  his 
wife  for  forty,  and  his  attorney  and  a  friend  for  one 
each.  The  corporation  was  subsequently  organized, 
and  Minott  was  elected  president,  general  manager, 
and  treasurer,  under  a  contract  to  serve  for  one  year 
at  a  salary  of  one  hundred  and  fifty  dollars  per 
month.  He  thereupon  assigned  and  transferred  to  the 
oorporation  his  business  and  stock  of  hardware,  which 
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was  substantially  all  the  property  he  owned  not  ex 
empt  from  execution,  at  a  valuation  of  about  twelve 
thonsand  dollars,  in  payment  for  the  shares  of  stock 
subscribed  by  him.  In  this  transaction  he  acted  both 
ior  himself  as  an  individual  and  for  the  corporation  of 
which  be  was  president,  general  manager,  and  treas- 
urer, and  substantially  the  owner.  About  thirty  days 
after  the  formation  of  the  corporation  he  assigned  and 
transferred  to  his  wife,  the  defendant  Lizzie  H.  Minott, 
all  his  shares  in  the  corporation,  except  nine,  in  pay- 
ment of  a  debt  he  claimed  to  owe  her.  He  thereafter 
proceeded  to  do  business  substantially  as  before,  but 
under  the  name  of  the  corporation,  selling  and  dispos- 
ing of  the  goods,  and  applying  the  proceeds  thereof 
to  his  own  individual  use.  His  creditors  being  unable 
to  effect  a  satisfactory  settlement  with  him,  the  de- 
fendants Hexter,  May  and  Company,  in  August,  eigh- 
teen hundred  and  ninety-two,  attached  a  part  of  the 
stock  of  goods  transferred  by  Minott  to  the  hardware 
company,  and  on  September  sixth  another  part  was 
attached  by  the  defendants  D.  M.  Osborne  and  Com- 
pany, each  of  whom  afterwards  recovered  judgment 
against  Minott,  containing  an  order  of  sale  of  the  at- 
tached property.  On  September  twenty-second,  eigh- 
teen hundred  and  ninety-two,  Baker  and  Hamilton  duly 
recovered  a  judgment  against  him  for  two  hundred 
and  thirty-one  dollars  and  ninety-five  cents,  upon 
which  an  execution  was  subsequently  issued  and  re- 
turned nulla  bona.  On  October  twenty-second,  plaintiff, 
for  himself  and  as  assignee  of  a  large  number  of  the 
other  creditors,  commenced  an  action  and  had  the  en- 
tire stock  of  goods  in  the  possession  of  the  hardware 
company  attached  as  the  property  of  Minott.  Based 
upon  said  attachment  and  the  judgment  in  favor  of 
Baker  and  Hamilton,  which  was  duly  assigned  to  him. 
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the  plaintiff  instituted  this  suit  to  set  aside  the  trans- 
fer of  the  stock  of  goods  from  Minott  to  the  hardware 
company,  and  to  subject  it  to  the  payment  of  his  de- 
mands, together  with  two  lots  in  Dean's  Addition  to 
Marshfield,  which  had  previously  been  purchased  by 
Minott,  and  upon  his  direction  conveyed  to  his  wife^ 
A  receiver  was  appointed,  and  the  merchandise  sold 
by  him  under  the  order  of  the  court,  and  the  proceeds 
thereof  now  await  distribution.  The  case  was  after- 
wards tried,  and  a  decree  rendered  adjudging  the  sale 
of  the  stock  of  goods  by  Minott  to  the  corporation  to 
be  void  as  to  creditors,  but  holding  that  there  was  no 
fraud  as  to  plaintiff  in  the  matter  of  the  purchase  of 
the  lots  in  Dean's  Addition,  and  decreeing  that  the 
money  in  the  hands  of  the  receiver  be  applied,— ^r^t 
to  satisfy  the  costs  and  expenses  of  the  suit;  second,  io 
the  discharge  of  the  judgments  of  Hexter,  May  and 
Company  and  D.  M.  Osborne  and  Company;  third,  to 
the  satisfaction  of  the  judgment  recovered  by  the 
plaintiff  in  the  action  wherein  he  caused  said  goods  to 
be  attached;  and,  fourth,  to  the  payment  of  the  judg- 
ments in  favor  of  the  Bridge  and  Beach  Manufactu^ 
ing  Company  and  Baker  and  Hamilton.  From  this  de- 
cree the  hardware  company  and  the  plaintiff  both  ap- 
peal, but  iMinott  and  his  wife  are  not  made  parties. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  R.  Willis. 

For  respondents  there  were  briefs  by  Messrs.  Cox, 
Cotton,  Teal  and  Minor,  J.  W.  Bennett,  and  D.  L.  Watson,  with 
oral  arguments  by  Messrs.  Bennett  and  Wirt  Minor. 
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On  Motion  to  Dismiss  Appeal. 

[39  Pac.  997.] 

Per  Curiam.  The  notice  of  appeal  was  filed  Aug- 
ust thirtieth,  eighteen  hundred  and  ninety-four,  and 
the  proof  of  service  indorsed  thereon  is  as  follows: 
'*Due  service  and  receipt  of  a  copy  hereof  admitted 
after  filing  this  twenty-eighth  day  of  August,  eigliteen 
hundred  and  ninety-four.  J.  W.  Bennett,  attorney  for 
plaintiff."  It  is  contended  (1)  that  the  indorsement 
does  not  show  the  place  of  service;  and  (2)  that  T.  S, 
Minott  and  Lizzie  H.  Minott  are  adverse  and  there- 
fore necessary  parties  to  the  appeal. 

1.  The  service  of  a  notice  of  appeal  may  be  made 
either  upon  the  party  or  upon  his  attorney  of  record 
residing  in  the  county  where  the  trial  was  had;  but 
when  the  attorney  resides  outside  of  such  county  the 
service  can  be  made  only  upon  the  adverse  party: 
Undley  v.  Wallis,  2  Or.  203;  Rees  v.  Rees,  7  Or.  78;  Lewis 
and  Dryden  Printing  Company  v.  Reeves,  26  Or.  445  (33 
Pac  6f^2).  The  proof  of  service  of  a  notice  of  appeal 
may  be  made  by  the  sheriff  of  the  county,  (Hiirs  Code, 
§§  54,  527,)  or  by  the  written  admission  of  the  adverse 
party,  but  in  case  of  service  by  the  latter  method,  the 
admission  must  state  the  time  and  place  of  service, 
(Code,  §61,)  which  must  be  indorsed  on  the  notice 
•when  filed,  or  the  appeal  is  not  perfected:  Briney  v. 
SUirr,  6  Or.  207.  The  admission  of  the  service  of  a 
summons  must  show  the  time  and  place  of  service, 
otherwise  no  advantage  could  be  taken  of  the  defend- 
ant's default  in  failing  to  answer.  But  the  place  of 
service  of  a  notice  of  appeal  is,  in  general,  not  required 
to  be  specifically  set  forth,  although  it  is  otherwise  as 
to  time:  Elliott  on  Appellate  Procedure,  §  179.  The 
transcript  shows  that  J.  W.  Bennett  was  the  attorney 
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for  the  plaintiff  in  the  trial  of  the  suit  in  Coos  County, 
and  nothing  appearing  to  the  contrary,  it  will  be  pre- 
sumed that  he  was  a  resident  of  the  county  in  which 
he  appeared  as  counsel,  {Roy  v.  Horsiey,  6  Or.  270,)  and 
that  he  acknowledged  service  of  the  notice  of  appeal 
where  the  papers  show  the  venue  to  be  laid:  Elliott 
on  Appellate  Procedure,  §  179.  The  place  of  service 
not  having  been  stated,  it  will,  therefore,  be  pre- 
sumed to  have  been  in  Coos  County. 

2.  The  defendants,  T.  S.  Minott  •and  Lizzie  E 
Minott,  though  proper  were  not  necessary  parties  to 
the  suit.  Neither  of  them  has  any  interest  either 
legal  or  equitable  in  the  property,  and  neither  could 
be  prejudiced  by  the  decree  which  the  plaintiff  seeks 
to  obtain:  Blanc  v.  Paymaster  Mining  Company,  95  Gal.  524 
(29  Am.  St  Rep.  149,  30  Pac.  765);  Fox  v.  Moyer,  54 
N.  Y.  130;  Potter  v.  Phillips,  44  Iowa,  353;  Coffey  v.  Nor- 
wood, SI  Ala.  512  (8  So.  199);  United  St  tes  v.  Ckireh  of 
Latter- Day  Saints,  5  Utah,  538  (18  Pac.  35);  Bailey  v. 
Inglce,  2  Paige,  278;  Pftster  v.  Dascey,  65  Cal.  403  (4  Pac. 
393).  In  a  suit  to  set  aside  a  deed  alleged  to  have 
been  fraudulently  executed  the  plaintiff  may,  though 
not  necessary,  elect  to  make  the  grantors  thereof  par- 
ties, and  having  done  so  a  demurrer  will  not  lie  for 
misjoinder:  PJister  v.  Dascey,  65  Cal.  403  (4  Pac.  31^3), 
The  defendants  T.  S.  Minott  and  Lizzie  H.  Minott  not 
being  necessary  parties  their  interests  cannot  be  ad- 
verse to  or  in  conflict  with  those  of  the  appellant:  The 
Victorian, '24:  Or.  121  (41  Am.  St  Rep.  838,  32  Paa  1040). 
As  between  them  and  the  Coos  Bay  Hardware  Com- 
pany, the  transfer  of  the  stock  of  goods  was  complete, 
and  none  but  their  creditors  could  question  the  trans- 
action. It  follows  that  the  motion  to  dismiss  the  ap- 
peal must  be  denied,  and  it  is  so  ordered. 

Overruled. 
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On  the  MERIT& 

[44  Pac.  283.] 

Opinion  by  Mr.  Chief  Justice  Bean. 

In  behalf  of  plaintiff  it  is  contended  that  the  two 
lots  in  Dean's  Addition  were  purchased  by  the  defend- 
ant Minott  and  deeded  to  his  wife  for  the  purpose  of 
hindering,  delaying,  and  defrauding  creditors,  but  it 
appears  that  the  purchase  was  made  before  any  of  the 
debts  involved  in  this  suit  were  contracted,  and,  there 
being  no  evidence  to  show  that  Minott  had  the  prop- 
erty deeded  to  his  wife  for  the  purpose  of  hindering, 
delaying,  or  defrauding  his  subsequent  creditors,  the 
decree  of  the  court  below  in  that  respect  must  bo 
affirmed. 

3.  It  is  contended  in  behalf  of  the  hardware  com- 
pany that  the  complaint  in  this  suit  is  insufficient  be- 
cause it  does  not  allege  the  name  of  the  court  in 
which  plaintiff's  said  action  was  brought,  nor  that  the 
indebtedness  upon  which  it  is  based  was  due  and  pay- 
able, but  this  objection  eomes  too  late  after  judgment 
No  such  question  was  made  in  the  court  below.  The 
allegation  of  the  complaint  is,  in  substance,  that  on 
the  twenty-second  day  of  October,  eighteen  hundred 
and  ninety-two,  the  plaintiff  commenced  an  action 
against  the  defendant  Minott  to  recover  the  sum  of 
three  thousand  eight  hundred  and  eighty-four  dollars 
and  sixty-two  cents,  interest,  costs,  and  disbursements, 
and  caused  the  entire  stock  of  hardware,  tools,  imple- 
ments, stoves,  tinware,  iron,  steel,  merchandise,  and 
personal  property  of  every  description,  transferred  by 
the  defendant  Minott  to  the  hardware  company,  to  be 
duly  attached  by  the  sheriff  of  Coos  County.     This  al- 
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legation  of  the  complaint  was  denied  by  the  answer, 
and  the  judgment  roll  in  the  action  was  admitted  in 
evidence  without  objection,  and  it  is  now  too  late  to 
raise  the  question  as  to  the  sufficiency  of  the  com- 
plaint in  this  respect. 

4.  It  is  also  contended  that  plaintiff  had  no  stand- 
ing to  institute  a  suit  of  this  character  until  his  ac- 
tion in  which  the  attachment  was  issued  ripened  into 
a  judgment,  and  an  execution  thereon  was  returned 
unsatisfied.  On  the  question  as  to  whether  a  creditor 
must  reduce  his  claims  to  judgment  before  he  can 
maintain  a  creditor's  bill  to  reach  assets  of  his  debtor 
which  have  been  transferred  for  the  purpose  of  de- 
frauding creditors,  the  authorities  are  not  harmonious, 
but  in  this  state  it  may  be  regarded  as  settled  that 
a  lien  by  attachment  is  sufficient  for  that  purpose: 
Dawson  v.  Sims,  14  Or.  561  (13  Pac.  506).  But  the  suit 
is  not  grounded  alone  upon  an  attachment  lien,  but 
also  upon  the  Baker  and  Hamilton  judgment,  assigned 
to  plaintiff,  upon  which  an  execution  was  issued  and 
returned  unsatisfied,  and  under  all  the  authorities  this 
is  sufficient  to  enable  plaintiff  to  maintain  the  suit 

5.  It  is  next  claimed  that  the  complaint  fails  to 
allege  that  the  hardware  company  knew  of  or  partici- 
pated in  Minott's  fraudulent  scheme,  but  this  conten- 
tion is  equally  without  merit.  The  complaint  avers 
that  Minott  formed  the  corporation  for  the  purpose 
and  with  the  intent  of  hindering,  delaying,  and  de- 
frauding his  creditors,  and  that  ever  since  its  forma- 
tion he  has  had  full  charge  and  management  of  its 
business,  and  has  used  it  for  the  purpose  of  enabling 
him  to  carry  on  his  business,  and  to  cheat  and  defraud 
his  creditors,  and  that  at  all  times  since  its  organiza- 
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tion  it  has  fraudulently  transacted  business  and  pur- 
chased goods  in  its  own  name,  but  for  the  use  ami 
benefit  of  Minott,  and  in  furtherance  of  his  fraudulent 
scheme,  and  that  the  stockholders  **were  fully  aware 
of  the  objects  and  purposes  for  which  the  same  was 
formed,  and  for  which  its  powers  were  exercised."  In 
other  words,  the  effect  of  the  allegations  is  that  Minott 
was  the  corporation  and  the  corporation  was  Minott, 
and  that  it  was  organized  and  used  by  him  as  a  means 
of  hindering  and  delaying  his  creditors.  Under  such 
circumstances  a  court  of  equity  will  look  through  and 
beyond  the  legal  fotins  in  which  the  transaction  was 
clothed,  and,  if  its  real  object  and  purpose  was  to  hin- 
der and  delay  creditors,  will  declare  the  sale  and  trans- 
fer void  as  to  them,  and  no  rule  of  law  which  re.tcards 
a  corporation  as  an  artificial  person,  separate  and  in- 
dependent of  its  shareholders,  can  stand  in  the  way 
of  such  a  result.  It  is  next  claimed  that  this  suit  can 
not  be  maintained  because  the  complaint  and  evidence 
shows  that  the  corporation  was  regularly  and  legally 
organized,  and  that  Minott  received  in  exchange  for 
his  goods  their  value  in  stock  of  the  corporation,  and, 
therefore,  it  is  argued,  had  as  much  property  subject 
to  execution  and  sale  by  his  creditors  after  as  before 
the  transfer.  But  the  conclusion  is  inevitable  from  the 
evidence  that  the  corporation  was  organized  by  IMinott 
as  a  means  of  hindering  and  delaying  pressing  credit- 
ors in  the  collection  of  their  claims,  and  therefore  the 
transfer  by  him  of  the  stock  of  goods  to  it  w  as  void 
as  to  creditors,  and  they  are  entitled  to  be  protected 
against  such  a  scheme  by  a  court  of  equity.  Under 
the  proofs  in  this  case  it  is  apparent  that  Minott  was 
in  fact  the  corporation  and  the  corporation  was  ]^Iinott. 
He  caused  it  to  be  formed,  was  the  president,  general 
manager,  and  treasurer,  and  owned  practically  all  the 
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subscribed  stock  at  the  time  the  pretended  transfer 
■was  made.  He  made  the  contract  therefor  between 
himself  as  an  individual  and  the  corporation,  acting 
for  b(jlh  parties,  and  conducted  the  business  practi- 
cally the  same  after  as  before  the  incorporation,  using 
the  proceeds  for  his  own  benefit  Under  these  circum- 
stances, although  the  corporation  was  organized  in  doe 
form  of  law  and  has  a  valid  corporate  existence,  the 
legal  rules  which  regard  it  as  an  entity  distinct  from 
the  real  parties  in  interest,  and  its  stock  as  property 
subject  to  sale  under  execution,  must  go  down  in  this 
attempt  to  consummate  a  fraud  by  legal  forms.  Equity 
is  not  bound  by  the  rules  of  law  in  this  respect,  when 
such  rules  will  permit  fraud  to  triumph.  ''In  equity," 
says  Mr.  Morawetz,  **the  conception  of  the  corporate 
entity  is  used  merely  as  a  formula  for  working  out  the 
rights  and  equities  of  the  real  parties  in  interest; 
while  at  law  this  figurative  conception  takes  the  shape 
of  a  dogma,  and  is  often  applied  rigorously  without 
regard  to  its  true  purpose  and  meaning.  In  equity 
the  reljitionship  between  the  shareholders  is  recog- 
nized whenever  this  becomes  necessary  to  the  attain- 
ment of  justice":  Morawetz  on  Corporations,  §227; 
Chicago  and  Grand  Trunk  Railway  Company  v.  Miller,  51 
N.  W.  d6'2]  Des  Moines  Gas  Company  v.  West,  50  Iowa,  16; 
Booth  v.  Bimce,  33  N.  Y.  139. 

The  contention  is  also  made  that  at  the  time  of 
the  formation  of  the  corporation  and  the  transfer  by 
Minott  of  his  stock  in  the  concern  to  his  wife  about  a 
month  later,  he  was  justly  indebted  to  her  in  about  the 
sum  of  ten  thousand  dollars,  and  that  such  transfer 
was  made  in  good  faith  in  i)ayment  thereof.  If  this 
be  true,  it  is  not  apparent  how  it  can  benefit  the  hard- 
ware company  on  this  appeal.  Mrs.  Minott  has  not 
appealed,  and  the  only  question  between  the  hardware 
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company  and  the  plaintiff  is  the  validity  of  the  sale 
and  transfer  by  Minott  of  his  stock  of  hardware*  to  the 
corporation.  If  this  sale  was  valid  and  made  in  good 
faith  the  plaintiff  must  fail  in  this  suit  without  regard 
to  the  disposition  Minott  may  have  made  of  his  stock 
in  the  corporation.  But,  on  the  other  hand,  if  it  was 
inade>  as  we  think  the  evidence  clearly  shows  it  to 
have  been,  for  the  purpose  of  hindering  and  delaying 
creditors,  then  it  is  void  as  to  them,  and  no  subsequent 
disposition  by  Minott  of  his  stock  or  interest  in  the 
corporation  could  give  validity  to  the  transaction.  The 
existence  of  the  corporation  or  the  ownership  of  the 
stock  can  in  no  way  be  affected  by  the  result  of  this 
suit.  Whatever  the  result,  the  corporation  survives, 
and  Mrs.  Minott  will  have  the  stock  she  claims  to 
have  purchased  from  her  husband.  Its  value,  it  is 
true,  will  be  largely  reduced  if  not  practically  de- 
stroyed, but  this  result  comes,  not  because  of  the  want 
of  good  faith  in  the  sale  and  purchase  of  the  stock 
by  her  from  her  husband,  but  on  account  of  a  pre- 
vious fraudulent  transaction  between  the  corporation 
itself  and  Minott.  Under  these  circumstances  we  do 
mot  regard  it  important  to  determine  whether  Minott 
was  or  was  not  indebted  to  his  wife  at  the  time  he 
transferred  the  stock  in-  the  hardware  company  to  her, 
because  we  regard  the  transaction  by  which  the  hard- 
ware company  claims  to  have  become  the  ^wner  of 
the  stock  of  merchandise  owned  by  Minott  at  the  time 
ha  contracted  the  debts  upon  which  this  proceeding  is 
based  as  having  been  consummated  for  the  purpose 
of  hindering,  delaying,  and  defrauding  creditors,  and 
must  be  declared  void  as  to  them. 

The  only  remaining  question  in  this  case  is  one  of 
priority  between  the  plaintiff  and  defendants  Hexter, 
May  and  Company,  and  D.  M.  Osborne  and  Compan3^ 


o50 


Pearson  v.  Dryden. 


[28  Or. 


Some  question  is  made  as  to  the  execution  of  the  writs 
of  attachment  in  the  actions  brought  by  these  defend- 
ants against  Minott,  but  there  seems  to  have  been  a 
substantial  compliance  with  the  statute  in  attaching 
the  property  under  said  writs,  and  in  our  opinion  the 
order  of  distribution  made  by  the  court  below  ought 
not  to  be  disturbed.  It  follows  that  the  decree  must 
be  affirmed,  and  it  is  so  ordered.  Affirmed, 

Decided  January  13, 1896. 
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PEARSON   v.  DRYDEN. 

[48  Pac.  166.] 

1.  iNSTRrcTiowB  TO  JuBY— ABSTRACT  Propositioks.-— Abstract  pPopoaitioM 
of  hiw,  not  applicable  to  the  facts  of  tlie  case  in  hand,  are  misleading 
and  niisc'hievous,  and  to  present  such  in  an  instruction  to  a  jury  ia 
reversible  error*:   Bowen  v.  Clarke,  22  Or.  566,  approved  and  followed. 

-.  K.iF-.cTMKWT — Statute  op  Limitations — Adtebse  Possession. — The  title 
of  a  person  who  has  been  in  adverse  possession  of  land  for  more 
tliaii  the  statutory  period,  entering  under  a  survey  which  both  he 
and  the  adjoining  proprietor  believed  to  be  correct,  cannot  be  affected 
by  a  subsequent  survey  sliowing  that  the  division  line  had  not  been 
corrtH  tly  located  by  the  first  survey :  Joy  v.  8tump,  14  Or.  361,  died 
and  approved. 


Appeal  from  Multnomah:  E.  D.  Shattuck,  Jadga 

For  appellant  there  was  a  brief  by  Messrs.  Edward 
Mcndenhall^  Elbert  J.  Mendenhall,  and  Watson,  Beekman  and 
Watson,  with  an  oral  argument  by  Mr.  Edward  MenderihalL 


*Tlu&  proposition  is  annonnced  and  Ailly  snstafBed  in  the  foUowing  < 
Sfiatturk  V.  ^//uv/j,  6  Or.  125;  Glaz^  v.  Whiilcy,  6  Or.  165;  Morris  v.  Perkutt,  6  Or.  S»; 
Rosendorf  v.  liakrr,  8  Or.  241;  Ilaydcn  v.  Long,  8  Or.  244;  WaUs  v.  Oregon  SaSuof 
and  yarigr'tinn  Company,  11  Or.  257;  Marx  v.  Schwartz,  14  Or.  178;  Breon  v.  Ufni^ 
14  Or,  4W;  (f'ntn  v.  Samfie.  14  Or.  567;  JRobertt  v.  Parrish,  17  Or.  583;  Woodward  v. 
Oregon  Jiailany  ami  Navigatimi  Company,  18  Or.  289;  Longford  v.  Jones,  18  Or.  SK; 
Larten  v.  Ortijon  Rav'^vay  and  Navigation  Company,  19  Or.  241;  Bailey  v.  Daru,  19  Or. 
217;  Eoxcland  v.  Mc(;own,  20  Or.  5S8;  Buchiel  v.  Evam,  21  Or.  809;  Bowen  v.  Oorce,  21 
Or.  566:  Hi»U>p  v.  Moldenhauer,  28  Or.  U9;  Cbof  Bay  BaOroad  Cbmpanfr  v.  SigUa,  Si 
()r.  393.— Rkportkb. 
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For  respondent  there  was  a  brief  by  Messrs.  C.  5. 
Hanmm  and  Joseph  W.  Ivey,  with  an  oral  argument  by 
Mr,  Hannum. 

Opinion  by  Mr.  Chief  Justice  Bean, 

This  is  an  action  by  Samuel  Pearson  to  recover 
the  possession  of  real  property  from  William  H.  Dry- 
den The  complaint  is  in  the  usual  form,  alleging 
tiUe  and  right  to  possession  in  plaintiff,  and  a  wrong- 
ful withholding  by  the  defendant.  The  answer  denies 
the  allegations  of  the  complaint,  and  sets  up  title  by 
adverse  possession  in  the  defendant,  which  is  denied 
by  the  reply.  Prom  the  pleadings  and  evidence  it  ap- 
pears that  plaintiff  and  defendant  have  been  the  own- 
ers of  adjoining  tracts  of  land  in  Multnomah  County 
for  many  years;  that  in  eighteen  hundred  and  sev- 
enty-seven, at  plaintiff's  request,  Mr.  Burrage,  the  then 
county  surveyor,  surveyed  out  and  marked  a  line  be- 
tween the  premises  of  the  respective  parties  for  a 
division  line;  that  immediately  thereafter  a  fence  was 
built  along  such  line  by  the  parties,  which  has  been 
maintained  ever  since  as  a  division  fence;  that  each 
party  occupied,  cultivated,  and  improved  his  respective 
lands  up  to  the  fence,  claiming  to  own  to  the  line  so 
marked,  without  objection  from  the  other  until  eigh- 
teen hundred  and  ninety,  when  another  line  was  run 
by  Hurlburt,  the  then  county  surveyor,  differing  from 
that  formerly  run  by  Burrage,  whereupon  the  plaintiff, 
for  the  first  time,  claimed  to  own  the  land  between  the 
two  lines  which  had  been  enclosed  and  occupied  by 
the  defendant,  and  subsequently  brought  this  action  to 
recover  possession  thereof.  There  was  a  judgment  for 
plaintiff  and  defendant  appeals.  Reversed. 
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1*  On  the  trial,  the  court,  among  other  things, 
charged  the  jury  that  "The  answer  sets  up  title  by 
adverse  possession,  that  is,  open,  notorious,  and  ad- 
verse possession  for  a  period  of  ten  years  consecu- 
tively. You  have  heard  the  evidence  concerning  that 
matter.  It  is  a  general  rule,  however,  that  a  posses- 
sion that  begins  by  consent,  which  has  its  inception 
by  license,  can  never  ripen  into  adverse  title  until 
such  possession  has  returned  to  the  party  from  whom 
the  license  comes,  and  then  commences  anew." 

It  is  contended  by  the  defendant  that,  although  this 
instruction  may  be  correct  as  an  abstract  proposition 
of  law,  the  court  erred  in  giving  it  in  this  case,  be- 
cause it  has  no  application  to  any  issue  therein,  and  in 
this  we  think  he  is  correct.  There  was  no  question  of 
license  in  the  case.  It  was  admitted  by  plaintiff  all 
through  the  trial  that  defendant  was  and  had  been  in 
the  exclusive,  undisputed  possession  of  the  tract  in 
dispute  from  the  time  of  the  Burrage  survey  in  eigh- 
teen hundred  and  seventy-seven  up  to  eighteen  hun- 
dred and  ninety,  when  the  Hurlburt  survey  was  made, 
under  the  belief  of  both  parties  that  it  belonged  to 
him.  The  only  witnesses  in  regard  to  the  circum- 
stances under  which  the  possession  was  taken  were 
the  plaintiff  and  defendant,  and  neither  of  them  testi- 
fied to  anything  from  which  a  license  could  in  any 
way  be  inferred,  but  they  both  testified  that  defend- 
ant entered  into  and  took  possession  of  the  land  in 
controversy  as  his  own.  It  has  been  repeatedly  held 
by  this  court  that  abstract  propositions  of  law,  not  ap- 
plicable to  the  facts  in  evidence,  are  misleading  and 
mischievous,  however  correct  in  themselves,  because 
they  necessarily  tend  to  draw  the  minds  of  the  jury 
away  from  the  real  facts  in  the  case  to  something 
which  they  may  conceive  to  exist,  although  not  found 
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in  the  evidence.  The  authorities  on  this  quo5;tion  arc 
collated  by  the  late  Chief  Justice  SniAHAN  in  B  rrrn  v. 
Gcrhe,  22  Or.  566  (30  Pac.  430).  The  instruction  com- 
plained of  had  a  tendency  to  mislead  the  jury  by  leav- 
ing them  to  infer  that,  in  the  opinion  of  the  court,  the 
the  acquiescence  of  plaintiff  in  defendant's  occupancy 
up  to  the  Burrage  line  might  be  considered  as  a  mere 
license,  when  the  undisputed  evidence  showed  to  the 
contrary.  For  this  reason,  we  think  it  was  error  to 
give  it- 

2.  The  court  refused  the  defendants  request  to  in- 
struct the  jury  that  if  he  had  been  in  the  adverse  pos- 
session of  the  property  in  dispute  from  eighteen  hun- 
dred and  seventy-seven  up  to  the  date  of  the  Hnrlburt 
survey  in  eighteen  hundred  and  ninety,  such  survey 
could  not  affect  in  any  manner  his  title  thus  acquired, 
and  this,  in  our  opinion,  was  also  error.  If  defendant 
had  been  in  the  adverse  possession  of  the  land  for 
more  than  ten  years  pri4r  to  the  Hurlburt  survey,  his 
possession  had  ripened  into  a  title  {Joy  v.  Stuwp,  14  Or. 
861,  12  Pac.  920,)  which  could  not  be  affected  in  any 
way  by  such  survey.  It  was  peculiarly  important  to 
defendant  that  an  instruction  to  this  effect  should  have 
been  given,  because  much  prominence  was  given  in 
the  evidence  and  charge  of  the  court  to  the  testimony 
tending  to  show  that  the  Burrage  survey  was  incor- 
rect. Indeed,  the  court  began  its  charge  to  the  jury 
by  saying  that  *'the  controversy  here  has  arisen  out 
of  conflicting  surveys,"  and  then  proceeds  to  instruct 
them  very  carefully  as  to  the  rules  by  which  they 
should  be  governed  in  determining  the  effect  of  the 
several  surveys,  and  in  doing  so  intimated  very 
strongly,  if   it  did  not  state  in  so  many  words,  that 
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the  Hurlburt  survey  was  the  more  reliable.  It  was 
therefore  easy  for  the  jury  to  imagine  that  the  Hurl- 
burt survey,  if  correct,  was  conclusive  upon  the  title, 
and  to  overlook  the  effect  of  defendant's  adverse  pos- 
session. The  real  question  in  the  case  as  disclosed  by 
the  record  before  us  does  not  seem  to  be  so  much  a 
controversy  about  conflicting  surveys  as  one  of  ad- 
verse possession,  and  while  the  court  in  its  general 
charge  seems  to  have  instructed  the  jury  quit^  fully 
upon  this  question,  yet  we  think  the  defendant  was 
entitled  to  the  instruction  requested  as  to  the  effect 
of  the  Hurlburt  survey  upon  his  adverse  possession, 
if  the  jury  should  find  that  he  had  been  so  in  posses- 
sion. It  follows  that  the  judgment  must  be  reversed, 
and  a  new  trial  ordered.  Reversed. 

Argaed  November  5, 1895;  decided  January  13, 1898. 
MORRELL  V.  MILLER. 

[43  Pac.  490.] 

1.  Fbaudulbrt  Contetance. —  M.,  being  civilly  as  well  as  cnminally  Ufr 
ble  for  shooting  plaintiff,  deeded  to  L.,  his  attorney,  at  a  time  when 
it  was  apprehended  plaintiff  would  die  from  the  effects  of  the  shoot- 
ing, his  real  estate,  worth  five  thousand  dollars,  and  gave  him  a  bill 
of  sale  of  his  personalty,  worth  five  hundred  and  eighty-five  dollars, 
which  together  constituted  all  his  property ;  they  exeoutini;  a  secret 
declaration  of  trust,  whereby,  in  consideration  of  the  conveyances,  L 
agreed  to  defend  M.  in  all  suits  or  actions  which  might  be  brought 
against  hira,  and  to  dispose  of  the  remainder  of  the  projMirty  as  he 
and  M.  should  agree.  Thereafter  it  was  agreed  that  the  foes  of  L. 
should  be  one  thousand  dollars.  0.  and  A.  were  then  engaged  to 
assist  in  the  defense  of  the  criminal  matters,  each  to  receive  one 
thousand  dollars  therefor.  C,  desiring  sccuiity  on  the  lami,  and  be- 
ing unwilling  to  take  a  mortgage  from  M.,  and  L.  being  nnwilling 
to  give  security  himself  thereon,  because  of  the  trust  agreement,  M. 
gave  a  second  deed  to  L.  to  cut  out  the  trust  as  to  the  land;  it  be- 
ing understood  that  L.  should  give  a  mortgage  to  C,  which  he  did, 
and  that  A.  should  be  paid  out  of  the  land,  there  being  no  under- 
standing that  M.  should  have  any  interest  in  the  land.  Thereafter 
L.  conveyed  the  land  to  A.,  who  had  notice  of  all  the  circamstancesi 
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subject  to  the  mortgage  to  C,  for  a  recited  consideration  of  two 
thoasand  dollars.  Held,  that  while  the  second  deed  to  L.  would  be 
considered  an  absolute  conveyance,  as  between  him  and  M.,  and  not 
Toid  as  to  creditors,  it  was  attended  with  such  suspicious  circum- 
8tance!9  that  it  would  be  permitted  to  stand,  as  against  creditors, 
only  as  security  for  the  attorneys'  fees. 

2.  005STRUCTIVK  NoTicE  OF  Fraud.— Where  one  attorney  employs  an- 
other auomey  for  his  client,  and  tells  him  tliat  his  client  will  pay 
each  of  them  a  fee  of  one  thousand  dollars,  and  then  conveys  to 
the  second  attorney,  subject  to  a  mortgage  of  one  thousand  dollars 
given  to  secure  the  fee  of  a  third  attorney,  for  a  recited  considera- 
tion of  two  thousand  dollars,  land  worth  five  thousand  dollars,  which 
the  client  had  conveyed  to  the  first  attorney  with  an  understanding 
that  the  second  attorney  should  be  paid  out  of  it,  the  second  attor- 
ney will  be  chargeable  with  notice  of  the  nature  of  the  first  attor- 
ney's title,  and  take  it  subject  to  the  rights  of  the  client's  creditors, 
that  the  conveyance  to  the  first  attorney  be  treated  only  as  security 
for  the    eas  of  the  attorneys. 

8.  Fraud. — A  transfer  of  property  by  a  prisoner  under  indictment  to 
pay  counsel  fees,  which,  though  large,  are  not  extortionate,  is  not 
void  as  to  creditors,  unless  made  for  the  purpose  of  rendering  thp 
property  inaccessible  to  them. 

4.  Liability    of   Grantee   iw   Frauduleht  Cowvevance.— Defendant,  to 

whom  plaintiflTs  debtor  conveyed  his  personal  property  in  secret  trust 
for  himself,  is  liable  for  the  value  thereof  to  plaintiff  so  far  as  he 
puts  it  beyond  plaintiiTs  reach  after  he  instituted  his  suit  to  set 
aside  the  conveyance  as  in  fraud  of  creditors. 

5.  Subrogatiok.— A  debtor   made  conveyances  of  land  and   personalty 

which,  as  against  plaintiff,  his  creditor,  were  fraudulent  as  to  the  per- 
sonalty, and,  as  to  the  laud,  amounted  only  to  a  mortgage.  Held 
that  the  grantee  having  used  the  personalty  in  paying  off  a  prior 
lien  on  the  land,  after  plaintiff  commenced  action  to  set  aside  the 
conveyance  of  personalty,  plaintiff  would  be  subrogated  to  such  Ilea 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  to  set  aside  certain  conveyances  and 
mortgages  as  being  in  fraud  of  creditors.  The  facts 
out  of  which  it  arose  are  briefly  as  follows:  On  Nov- 
ember ninth,  eighteen  hundred  and  ninety-two,  Joseph 
Miller  shot  and  seriously  wounded  the  plaintiff,  Otto 
Morrell,  for  which  offense  Miller  was  arrested  the 
same  day,  and  on  the  fifteenth  of  December  the  grand 
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jury  of  Multnomali  County  returned  three  indictments 
against  him  for  offenses  growing  out  of  said  shootiDg. 
Afterwards,  about  April  twenty-first,  eighteen  hundred 
and  ninety -three.  Miller  was  convicted  on  all  three  of 
the  indictments  and  sentenced  to  serve  a  term  in  the 
penitentiary.  On  December  tenth,  eighteen  hundred 
and  ninety-two,  the  plaintiff  began  a  civil  action  in  the 
Circuit  Court  of  Multnomah  County  against  Miller  to 
recover  damages  on  account  of  said  shooting,  and  en 
May  third,  eighteen  hundred  and  ninety-three,  obtained 
judgment  for  ten  thousand  dollars  and  costs,  taxed  at 
thirty-six  dollars  and  fifty  cents.  On  November  eigh- 
teenth, eighteen  hundred  and  ninety-two,  Miller  con- 
veyed to  the  defendant  Charles  F.  Lord,  by  deed  of 
general  warranty,  in  consideration  of  **one  dollar  and 
other  valuable  consideration,"  two  ten-acre  tracts  of 
land  situate  in  Multnomah  County,  and  certain  ease 
ments  appurtenant  thereto,  by  any  bill  of  sale  con- 
veyed to  Lord  certain  personal  property,  consisting  in 
the  main  of  a  certificate  of  deposit  for  three  hundred 
dollars  and  a  promissory  note  of  two  hundred  and 
eighty-two  dollars  and  sixty  cents.  The  deed  and  bill 
of  sale  cover  all  the  property  that  Miller  had.  On 
November  twenty -fifth  the  following  declaration  of 
trust  was  executed  by  Lord  and  Miller,  showing  the 
purposes  of  the  deed  and  bill  of  sale,  to  wit:  *'This  is 
to  certify  that  for  and  in  consideration  of  a  certain 
warranty  deed  and  bill  of  sale,  placed  upon  record  in 
the  recorder's  office  of  Multnomah  County  upon  the 
twenty-third  day  of  November,  A.  D.,  one  thousand 
eight  hundred  and  ninety-two,  wherein  Joseph  Miller 
is  grantor  and  Charles  P.  Lord  is  grantee,  and  of  a 
certificate  of  deposit  for  three  hundred  dollars,  and  of 
a  certain  promissory  note  for  two  hundred  and  eighty- 
two  dollars  and  sixty   cents,    sold,   delivered,   and  in- 
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dorsed  by  said  Miller  to  said  Lord,  for  one  dollar  and 
other  valuable  consideration,  the  said  Lord  agrees  to 
defend  the  said  Miller  in  all  or  any  suits  or  actions 
which  may  be  brought  against  said  Miller,  and  to 
make  disposition  of  such  remainder  of  said  property 
as  said  Lord  and  Miller  shall  agree."  On  December 
ninth  Miller,  for  the  purpose  of  securing  to  the  firm 
of  McGinn,  Sears  and  Simon  their  fee  of  one  thousand 
dollars  then  agreed  upon  for  defending  him  in  said 
criminal  matters,  executed  and  delivered  to  the  de- 
fendant H.  E.  McGinn  a  mortgage  upon  the  land  de- 
scribed in  the  deed  to  Lord,  but,  this  security  not 
being  satisfactory  to  the  firm.  Miller  afterwards,  upon 
the  same  day,  executed  to  Charles  F.  Lord  another 
deed  of  general  warranty,  covering  the  same  premises, 
which  recites  a  consideration  of  two  thousand  dollars, 
and  thereupon  Lord  executed  and  delivered  to  N.  D. 
Simon  his  note  for  one  thousand  dollars,  and  mort- 
gage upon  said  premises  to  secure  the  same.  Both 
the  mortgage  to  McGinn  and  the  one  to  Simon  were 
made  to  secure  the  same  liability.  During  the  course 
of  these  negotiations  the  defendant  Mays  was  em- 
ployed as  counsel  to  assist  in  Miller's  defense.  On 
December  sixteenth,  Lord,  by  deed  of  general  war- 
ranty, excepting  only  the  mortgage  to  Simon,  con- 
veyed the  premises  to  Mays,  the  deed  reciting  a  con- 
sideration  of  two  thousand  dollars;  and  on  April 
twenty-sixth,  eighteen  hundred  and  ninety-three,  Mays 
and  wife  mortgaged  the  property  for  one  thousand 
eight  hundred  dollars  to  the  defendant  W.  H.  Fowler, 
This  suit  was  instituted  May  twentieth,  eighteen  hun- 
dred and  ninety-three,  and  plaintiff  seeks  thereby  to 
have  all  these  conveyances  and  mortgages  set  aside. 
Fowler,  although  made  a  party  to  the  suit,  was  not 
served   and   did   not   appear  in  person   or   otherwise. 
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Tho  decree  being  in  part  adverse  to  the  defendants 
Lord  and  Mays,  they  come  to  this  court  by  separate 
appeals;  but  Lord  filed  no  brief,  and  did  not  appear 
either  in  person  or  by  attorney  at  the  argument  of  the 
cause.  The  plaintiff  took  a  cross-appeal  as  to  Lord 
and  Mays  only.  Modified. 

For  F.  P.  Mays  there  was  a  brief  by  Messrs.  Cox, 
Cotton,  Teal  arid  Minor,  with  an  oral  argument  by  Mr. 
William  W.  Cotton. 

» 

For  H.  E.  McGinn  and  N.  D.  Simon  there  was  a 
brief  and  an  oral  argument  by  Mr.  Alfred  F.  Sears,  Jr. 

For  Otto  Morrell  there  was  a  brief  and  an  oral 
argument  by  Messrs.  James  R.  Stoddard  and  Edward  Byan 
Watson. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  first  question  made  here,  and  upon  which 
the  main  controversy  hinges,  is  upon  the  finding  of 
the  court  below:  **That  both  said  deeds  of  conveyance 
from  Miller  to  Lord,  and  Lord's  deed  of  conveyance 
to  Mays,  were  intended  by  all  the  parties  to  convey 
the  legal  title  to  said  property  in  trust  for  said  Mil- 
ler; and  that  said  legal  title  was  taken  under  said 
conveyance  and  held  in  trust  for  said  Miller,  and  the 
same  is  now  held  in  trust  for  said  Miller  by  said 
Mays."  It  is  claimed  this  finding  is  not  supported  by 
the  evidence.  Let  us  examine  first  the  testimony 
touching  the  execution  of  the  Miller  deeds.  The  dec- 
laration of  trust,  which  is  signed  by  both  Lord  and 
Miller,  clearly  establishes  the  nature  of  the  first  deed 
to  Lord.  The  effect  of  the  bill  of  sale  and  that  deed, 
when   construed    in    connection   with   the   declaration, 
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was  to  impress  the  property  therein  described,  in  the 
hands  of  Lord,  with  a  trust  for  certain  purposes,— 
Jirst,  to  pay  said  Lord  for  his  services  ••in  all  or  any 
suits  or  actions  which  may  be  brought  against  ?>q,UI 
Miller,"  and,  second,  "to  make  disposition  of  such  re- 
mainder of  said  property  as  said  Lord  and  Miller  shall 
agree."  At  the  date  of  this  transaction  there  had 
been  no  understanding  or  agreement  with  Miller  as  to 
the  amount  of  Lord's  fees  for  the  services  a;^roed  to 
be  performed.  Now,  as  to  the  subsequent  deed.  Lord 
testifies  that  "afterwards  he  (Miller)  made  the  state- 
ment to  me  that  he  was  willing  to  pay  me  as  much  as 
he  would  pay  Mr.  McGinn;  as  much  as  he  had  tullvod 
of  paying  Mr.  McGinn.  I  then  asked  him  wliat  thcit 
was,  not  knowing  definitely  at  the  time,  and  he  told 
me  a  thousand  dollars.  Then  1  asked  him,  in  case  we 
engaged  Mr.  Mays  as  an  attorney  to  assist  in  the  trial 
of  the  cases,  said  I  presumed  he  would  expect  to  re- 
ceive the  same  amount  as  he  had  agreed  to  pay  my- 
self, which  he  assented  to.  And,  I  think,  on  that  day — 
that  I  should  judge  to  be  the  twenty-third  or  twenty- 
fourth  of  November;  in  that  neighborhood — he  author- 
ized  me  to  employ  Mr.  Mays,  and  I  did  so;  informing 
Mr.  Mays  that  Mr.  Miller  had  agreed,  as  with  me,  to 
pay  the  sum  of  one  thousand  dollars.  One  thousand 
dollars  to  Mr.  Mays,  and  one  thousand  to  myself— one 
thousand  to  each  —  and  we  were  to  look  after  him  in 
all  the  cases,  either  civil  or  criminal,  and  also  after 
his  own  matters.  ♦  ♦  ♦  After  these  arrangements 
were  made,  and  I  had  this  understanding  with  Mr.  Mil- 
ler, and  had  employed  Mr.  Mays,  some  time  along  the 
first  of  December — possibly  the  first  week — Mr.  Miller 
told  me  he  desired  to  engage  further  counsel;  and 
that  he  had  talked  with  Mr.  McGinn,  and  he  thought 
McGinn  would  probably  act  as  one  of  his  counsel   in 
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his  cases,  as  well  as  myself  and  Mr.  Mays.  Some  time, 
1  think  about  the  eighth,  possibly,  of  December,  eigh- 
teen hundred  and  ninety-two,  Mr.  Miller  told  me  he 
had  engaged  Mr.  McGinn  at  the  same  figure,  that  is 
he  had  agreed  to  give  him  the  same  amount  that  he 
was  to  pay  Mr.  Mays  and  myself,  and  he  desired  me 
to  make  out  a  mortgage  to  Mr.  McGinn  to  secure  his 
foe.  I  told  him  then  that  I  did  not  desire  to  give  a 
mortgage  upon  the  property  in  the  condition  in  which 
I  held  it,  because  I  simply  held  the  property  as  a 
mortgagee,  and  not  in  fee.  He  said  he  would  see  Mr. 
Simon  about  that,  but  Mr.  Simon  wanted  a  mortgage, 
and  I  should  have  to  give  him  ona  I  think  the  next 
day,  wiyway  the  ninth  of  December,  I  came  to  the 
courthouse,  and  Mr.  Miller  said  Mr.  Simon  had  been 
ihere,  and  was  waiting  for  me  upstairs,  if  I  recall.  I 
talked  with  Mr.  Miller,  and  he  stated  that  he  wanted 
me  to  give  the  mortgage  to  McGinn  that  day,  and  Mr. 
Simon  was  waiting  upstairs,  and  woul^  see  me  about  it 
I  came  upstairs  and  Mr.  Simon — by  the  way,  before 
coming  upstairs  I  spoke  to  him  again  about  making 
the  deed;  that  I  did  not  care  to  give  it  in  the  present 
shape  in  which  the  property  was.  He  says,  *Well,  I 
will  sign  a  deed  and  you  can  then  give  a  mortgage.* 
I  came  upstairs,  and  the  deed  was  drawn  up.  *  *  * 
The  second  deed  was  an  absolute  deed  to  the  prop- 
erty. I  came  upstairs,  and  I  think  Mr.  Simon  and  I 
met  in  the  law  library,  and  the  deed  was  drawn  np 
there.  Mr.  Simon  went  below,  and  came  back,  and  re- 
turned with  the  deed  properly  signed  and  witnessed. 
*  *  *  The  mortgage  was  then  drawn  up  in  the  law 
library,  I  think,  and  I  signed  the  mortgage  and  exe- 
cuted it,  and  also  the  promissory  note  for  one  thou- 
sand dollars,  after  the  deed  had  been  made  by  Mr. 
Miller  to  myself   absolutely  deeding  the   property  to 
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ine.  •  ♦  ♦  In  the  afternoon,  when  I  went  down  to 
ihe  jail.  Miller  informed  me  that  Simon  was  waiting 
for  me  above  to  draw  np  the  absolute  deed  to  the 
property.  I  then  explained  to  him  that  the  agreement 
which  had  been  entered  into  between  us  ouly  related 
to  the  first  deed,  and  would  be  inoperative  so  far  as 
the  second  deed  was  concerned,  and  that  he  would 
either  destroy  the  instrument  or  hand  it  back  to  me. 
I  don't  recollect  whether  he  said  he  had  destroyed  it, 
or  that  he  would  hand  it  to  me  the  next  morning,  but 
it  was  understood  between  us  that  he  should  either  re- 
turn it  or  destroy  it,  and  I  presumed,  until  I  had  boon 
otherwise  informed,  that  it  had  been  destroyed. 
*  *  *  There  was  no  understanding  or  agrooraent 
between  Mr.  Miller  and  myself  subsequently,  or  at  tlio 
time  of  making  the  second  deed,  that  he  should  have 
any  interest  whatever  in  the  real  property,  the  per- 
sonal matter  remaining  as  it  was  in  the  beginning. 
•^  ♦  *  He  deeded  the  property  to  me  absolutely,  for 
the  purpose  of  securing  my  fees  and  of  paying  other 
counsel  who  had  been  retained  by  him  in  the  case." 
Question — **For  the  purpose  of  securing  your  fees  or 
paying  your  fees?"  Answer — **Well,  of  paying  my 
fees.  *  *  *  The  amount  was  understood  thoroughly 
by  Mr.  Miller  that  you  (Mays)  was  to  receive  for 
your  services  in  the  cases  which  came  up  the  sum  of 
one  thousand  dollars,  and  that  sum  and  fee  should  be 
paid  out  of  the  property."  On  cross-examination  the 
following  testimony  was  elicited:  Question — **Now, 
the  only  reason  you  give  for  changing  this  deed, 
which  enables  you  to  hold  the  title  in  trust  for  Mil- 
ler, of  the  twenty-third  of  November,  eighteen  hun- 
dred and  ninety-two,  to  what  you  say  was  an  absolute 
deed  on  the  ninth  of  December,  eighteen  hundred  and 

28  0b.— 28. 
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ninety-two,  was  the  requirement  on  the  part  of  Mc- 
Sinn,  Sears  and  Simon  that  they  should  have  a  mort- 
jage  on  the  property  to  secure  their  fee  of  a  thou- 
sand dollars?  That  was  the  only  reason  for  it" 
Answer — ''That  is  the  only  reason  there  was  for  it; 
yes,  sir."  Question — ''And  so  you  informed  Miller  of 
uhat  fact  that  you  wanted  an  absolute  deed  because 
McGinn,  Sears  and  Simon  wanted  a  mortgage,  and  he 
thereupon  gave  you  this  absolute  deed?''  Answer— 
•*Yes,  sir."  Question — **And  that  is  all  there  was  of 
it?"    Answer — **And  that  is  all  there  was  of  it." 

In  this  connection  Simon's  testimony  shows  that  the 
McGinn  mortgage  was  given  in  the  morning.  This  not 
being  satisfactory,  because  the  legal  title  was  in  Mil- 
ler, it  was  arranged  that  Miller  should  execute  to  Lord 
a  second  deed,  and  then  that  Lord  should  execute  a 
mortgage  to  Simon,  and  this  was  accordingly  done  the 
same  day,  Lord  executing  the  note  for  one  thousand 
dollars,  which  the  mortgage  was  given  to  secure,  Si- 
mon writing  out  the  second  deed  himself.  Lord  ad- 
mits that  he  realized  five  hundred  and  eighty-five  dol- 
lars and  sixty  cents  out  of  the  personal  property 
which  he  had  acquired  under  the  bill  of  sale.  From 
this  testimony  we  are  to  deduce  the  object  and  pur- 
pose of  the  second  deed,  it  being  substantially  all  that 
was  offered  bearing  upon  the  subject,  except  as  the 
testimony  adduced  touching  the  value  of  the  land  may 
affect  it.  The  court  below  found  from  the  testimony 
of  a  multitude  of  witnesses  called  upon  that  question 
that  its  value  at  the  time  these  deeds  and  mortgages 
were  executed  was  five  thousand  dollars,  and  this  find- 
ing we  are  not  inclined  to  disturb.  Miller  was  not 
called  as  a  witness.  A  corollary  contention  is  that, 
whatever  might  have  been  the  effect  of  the  first  deed 
to  Lord,  the  second  was  intended  by  the  parties  to  be 
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and  was  in  fact  an  absolute  deed,  and  was  given  for 
the  purpose  of  cutting  out  any  trust  in  favor  of  Mil- 
ler. It  was  evidently  intended  that  the  legal  title 
should  pass  T^y  the  second  deed,  if  it  still  rested  with 
Miller  at  the  time  of  its  execution,  as  its  purpose  was 
to  so  invest  Lord  with  such  title  as  that  ho  could  exe- 
cute a  valid  mortgage  upon  the  premises  to  Simon. 
Lord  says  Miller  deeded  the  property  absolutely  for 
the  purpose  of  securing  his  fees,  and  paying  other 
counsel  who  had  been  retained,  but  afterwards  de- 
clared the  purpose  was  not  to  secure  but  to  pay  his 
fees.  Subsequently,  but  in  the  same  connection,  he 
says  that  it  was  thoroughly  understood  that  Mays'  fee 
should  be  paid  out  of  the  property.  Upon  cross-exam- 
ination he  testifies  that  the  only  reason  lie  had  for 
taking  another  deed  was  to  enable  him  to  mortgage 
the  property  to  secure  McGinn,  Sears  and  Simon,  he  be- 
lieving that  the  former  deed  was  in  effect  but  a  mort- 
gage, and  that  he  was  therefore  without  authority  to 
execute  the  desired  mortgage.  And  yet  he  says  *' there 
was  no  understanding  between  myself  and  Miller  sub- 
sequently, or  at  the  time  of  making  the  second  deed, 
that  he  (Miller)  should  have  any  interest  whatever  in 
the  real  property,  the  personal  matter  remaining  as  it 
was  in  the  beginning."  This  testimony  is  somewhat 
indefinite  and  unsatisfactory,  and  does  not  disclose  a 
transaction  wherein  all  the  terms  and  conditions  were 
distinctly  understood  and  defined.  Especially  is  this 
true  as  it  concerns  the  consideration  to  support  the 
deed.  But  it  may  be  now  asserted  as  a  rule  of  law 
that  where  a  deed  is  perfectly  executed,  and  is  in- 
tended to  operate  at  once,  no  trust  will  result  merely 
from  the  want  of  consideration,  unless  the  attendant 
circumstances  show  that  it  was  not  intended  the 
grantee   should    take    beneficially:   10    Am.    and    Eng. 
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Ency.  of  Law,  56;  Philbrook  v.  Delano,  29  Me,  410.  If  the 
consideration  is  inadequate,  the  role  would  undoubt- 
edly apply  with  equal  force. 

The  ** attendant  circumstances"  in  the  *case  at  bar, 
other  than  those  related  may  be  briefly  stated.  Mil- 
ler was  under  arrest  for  a  grave  offense,  then  thought 
to  be  more  serious  than  it  afterwards  proved  to  be, 
he  being  apprehensive  that  Morrell  would  die  of  the 
wound  roce'vod  at  his  hands.  He  had  incurred  a  civil 
liability  to  Morrell  because  of  the  assault  made  upon 
him,  and  had  previously  transferred  all  his  property, 
of  the  a;^gregate  value  of  five  thousand  five  hundred 
and  eighty-five  dollars  and  sixty  cents,  to  Lord,  for  the 
purpose  of  securing  his  fees  for  service  as  an  attorney, 
with  a  declaration  of  trust  that  the  balance  should 
be  disposed  of  as  he  and  Lord  should  agree.  At 
the  time  of  the  execution  of  these  deeds  Morrell  was 
a  creditor  of  Miller  under  Philbriek  v.  OTonnor,  15  Or. 
15  (13  Pac.  612).  This  being  so,  the  plaintiff  claims 
that  the  latter  deed  was  fraudulent  as  to  him,  as  well 
as  the  first.  There  are  some  attendant  indicia  of  fraud, 
such  as  the  transfer  of  all  Miller's  property  of 
such  considerable  value  to  Lord;  the  declaration  of  a 
secret  trust  in  connection  therewith;  and  the  inade- 
quacy of  consideration  for  the  second  deed.  But,  upon 
the  othc  r  hand,  Miller  was  deeply  interested.  He  was 
in  the  toils  of  the  law,  charged  with  a  grave  offense, 
and  his  object  was  to  extricate  himself  therefrom. 
The  purpose  of  making  such  use  of  his  property  as 
to  secure  able  counsel  to  conduct  his  defense,  and  to 
attend  to  other  apprehended  litigation,  was  perfectly 
legitimate.  His  right  to  be  heard  by  counsel  is  a  con- 
stitutional right,  and  he  should  be  permitted,  unless 
hindered  by  legal  process,  the  free  and  untrammeled 
use  of  his  property  to  obtain  legal  assistance,  otherwise 
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constitutional  privileges  would  be  invaded.  Upon  the 
whole,  we  believe  the  second  deed  was  intended  to  bo 
and  operated  as  an  absolute  conveyance  of  the  title 
to  said  premises,  and  we  are  unable  to  say  from  the 
evidence  that  it  is  fraudulent  and  void  as  to  creditors. 
But  the  transaction  is  attended  with  such  suspicious 
circumstances  that  we  ought  not  to  permit  the  con- 
veyance to  stand,  except  as  security  for  such  liability 
as  Miller  legitimately  incurred  to  meet  the  expenses 
of  impending  litigation,  under  the  doctrine  laid  down 
by  Chancellor  Kent  in  Boyd  v.  Sugden,  1  Johns.  Ch.  47': 
**When  a  deed  is  sought  to  be  set  aside  as  voluntary 
and  fraudulent  against  creditors,  and  there  is  not  suf/.- 
cient  evidence  of  fraud  to  induce  the  court  to  avoid 
it  absolutely,  but  there  are  suspicious  •circumstances 
as  to  the  adequacy  of  consideration  and  fairness  o:' 
the  transaction,  the  court  will  not  set  aside  the  con- 
veyance altogether,  but  permit  it  to  stand  for  the  sum 
already  paid."  This  doctrine  has  been  followed  in 
Crawford  v.  Beard,  12  Or.  447,  (8  Pac.  537,)  and  FU'ri: 
V.  OXonnor,  15  Or.  15,  (13  Pac.  612,)  and  applied  by 
Deady,  J.,  in  United  States  v.  Griswold,  7  Sawy.  3Cy 
(8  Fed-  496);  yet  the  application  of  this  doctrine  hero 
must  depend  upon  whether  Mays  afterwards  pur- 
chased the  premises  in  good  faith,  for  a  valuable  con- 
sideration, and  without  notice  of  the  infirmities  of 
title;  as,  if  he  did  so  purchase,  he  cannot  be  deprived 
of   the  benefits  secured  by  his  deed  from  Lord. 

2.  Without  going  into  the  evidence  upon  this  sub- 
ject, it  is  sufiBcient  to  say  that  because  of  the  fact  that 
Lord  arranged  with  Miller  for  the  amount,  manner  of 
payment,  and  security  of  Mays'  fee,  and  considering 
the  nature  of  Lord's  and  Mays'  employment,  we  have 
concluded  that  Mays  is  chargeable  with  constructive 
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notice,  at  least,  of  the  nature  of  the  title  which  Lord 
possessed,  and  therefore  took  subject  to  whatever 
claim  plaintiff  may  have  had  upon  the  premises. 

3.  As  to  the  fees  which  Lord  and  Mays  were  to 
receive  for  their  services  in  the  defense  of  Miller  in 
the  criminal  and  civil  actions  in  which  he  became  in- 
volved, while  they  were  large  and  ordinarily  would, 
perhaps,  be  deemed  excessive,  yet  we  cannot  say  that 
they  were  extortionate  and  unconscionable.  There  is 
no  doubt  that  the  evidence  of  Lord  and  Mays,  against 
which  there  is  no  contradiction,  establishes  an  express 
contract  with  Miller,  whereby  he  agreed  to  pay  each 
of  them  a  thousand  dollars  for  their  services.  At  the 
time  this  agreement  was  entered  into  it  was  thought 
that  Miller  would  ultimately  be  charged  with  murder 
in  the  first  degree,  but,  as  ib  turned  out,  his  victim 
survived  and  three  indictments  were  returned  against 
him,  one  for  an  assault  with  intent  to  kill,  and  two  for 
assault  with  a  dangerous  weapon.  A  trial  was  had 
upon  two  of  these  indictments;  in  one  there  was  a 
mistrial,  and  a  second  trial  was  had.  As  to  the  third, 
Miller  pleaded  guilty.  Mays  and  Lord  appeared  and 
fis<:sted  in  the  defense  at  each  of  those  trials.  Prior 
tlioreto  they,  in  connection  with  the  firm  of  McGinn, 
boars  and  Simon,  instituted  a  habeas  corpus  proceeding 
for  the  purpose  of  having  the  defendant  admitted  to 
bail,  in  which  they  were  successful,  and  subsequently 
defended  Miller  at  the  trial  of  the  civil  action  insti- 
tuted against  him  to  recover  twenty  thousand  dollars' 
dama;4es,  in  which  the  judgment  for  ten  thousand  dol- 
lars was  secured  which  forms  the  basis  of  this  suit 
There  being  no  evidence  that  these  fees  were  pur- 
posely fixed  at  liiO  amounts  specified  for  the  purpose 
of  covering  up  Miller's  property  to  render  it  inacces- 
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sible  to  his  creditors,  we  cannot  say  that  because  of 
the  large  amount  thereof  the  contract  supporting 
them  is  void  and  ought  to  be  disregarded. 

4.     This  suit  comprehends  two  funds,  and  the  fair- 
Dess  of  the  transaction  by  which  Lord  acquired  them; 
one  consisting  of   real  property,   the  status   of  which 
we  have  determined,  and  the  other  of  personal  prop- 
erty, out    of    which  Lord    realized    five    hundred   and 
eighty-five  dollars  and  sixty  cents.     The  greater  por- 
tion of  this  latter  fund  he  had  in  his  hands  at  the  date 
of  the  commencement  of   this  suit,   so  that  he   could 
not  deal  with  it  so  as  to  change  its  legal  status  to  the 
detriment    of   plaintiff's    rights    during    the    pendency 
thereof.     There  is  no  doubt,  under  Lord's   own   show- 
ing, that  he  acquired  and  held  this  personal  i^roperty 
in  secret  trust  for  Miller.     The  declaration  of  trust  es- 
tablishes the  fact      This  fund  should  not  be  blended 
or  confused  with  the  real  property,   as  it  is  separate 
and  distinct  therefrom.      Lord  had  expended  some  of 
it  at  the  request  of  Miller,  which  may  be  regarded  as 
legitimate,    prior    to    the    commencement  of   this  suit. 
The  exact  amount  we  are  unable  to  definitely  deter- 
mine, but  it  is  within  bounds  to  conclude  that  he  had 
in  his  hands   at  that  time   at   least  five  hundred  dol- 
lars, for  which  amount  plaintiff  should  have  a  decree 
against  him,  as  well  as  for  his  costs  in  the  court  be- 
low. 

5.  At  the  time  of  the  institution  of  this  suit  the 
state  had.  a  judgment  against  Miller  for  costs  in  the 
criminal  proceedings  for  five  hundred  and  nineteen 
dollars,  which  it  is  admitted  by  all  concerned  was  a 
first  lien  upon  the  real  property.  In  part  satisfaction 
of  this  lien,  Lord  paid  in  June,  eighteen  hundred  and 
lunety-three,   through  Mays,    two  hundred  and    forty- 
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seven  dollars  out  of  the  fund  arising  from  the  per- 
sonal property.  An  execution  haying  been  issued  at 
the  instance  of  the  state,  Mays,  for  the  purpose  of 
protecting  his  own  lien,  paid  the  balance  of  this  judg- 
ment, amounting  to  two  hundred  and  seventy  two  dol- 
lars. As  to  these  respective  amounts  plaintiff  and 
Mays  ought  to  be  subrogated  to  the  rights  of  the 
state.  Aside  from  this  Mays  paid  twenty- two  dollars 
and  forty-five  cents  taxes  upon  the  premises,  which 
ought  to  be  repaid.  With  the  Fowler  mortgage  we 
have  nothing  to  do,  as  he  was  not  served  and  made 
no  appearance.  Not  having  a  day  in  court  his  rights 
cannot  be  determined  in  this  suit.  In  view  of  these 
considerations,  the  decree  will  be  that  the  sale  and 
assignment  of  personal  property  by  Miller  to  Lord  he 
set  aside,  and  that  x^laintifF  have  a  personal  judgment 
against  Lord  for  five  hundred  dollars,  and  his  costs  iu 
the  court  below;  that  the  real  property  be  sold,  and 
the  proceeds  arising  therefrom  be  applied,  first,  to  the 
payment  of  two  hundred  and  forty-seven  dollars  to 
plaintiff;  second,  to  the  payment  of  two  hundred  and 
sevent3^-two  dollars  to  Mays,  and  the  further  sum  of 
twenty-two  dollars  and  forty-five  cents  taxes;  third,  to 
the  payment  of  Simon's  mortgage;  fourth,  to  the  pay- 
ment of  one  thousand  dollars  to  Mays;  fifth,  to  the  pay- 
ment of  two  hundred  and  fifty-three  dollars  to  plain- 
tiff, and  his  said  costs  below;  sixth,  to  the  payment  of 
one  thousand  dollars  to  Lord,  and  the  balance,  if  any 
remain,  to  the  satisfaction  of  plaintiff's  judgment 
Lord  ought  to  have  credit  upon  plaintiff's  decree 
against  him  until  satisfied  for  such  sums  as  plaintiff 
may  receive  from  the  proceeds  of  the  real  property. 
Appellant  Mays  will  have  a  decree  here  for  his  costs 

and  disbursements  upon  the  appeal. 

MoriFiED. 


r 
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Bedded  Jane  10.  189a. 

On  Motion  to  Recall  Mandate. 

Per  Curiam.  This  is  a  motion  by  respondent 
McGinn,  Sears  and  Simon  for  an  order  recalling  the 
mandate  heretofore  issued  in  this  cause.  The  relief 
sought  thereby  seems  to  be  to  have  the  decree  so 
modified  as  to  relieve  N.  D.  Simon  and  Henry  E.  Mc- 
Ginn from  the  requirement  to  cancel  their  mortgages, 
and  to  have  the  mandate  withhold  until  the  defendant 
Fowler  can  be  barred  of  whatever  interest  he  may 
have  in  the  premises  by  a  foreclosure  of  Simon's  mort- 
gage. The  effect  of  the  decree  is  to  declare  the  deed 
to  the  real  property  in  the  hands  of  Mays  an  equita- 
ble, mortgage  to  secure  his  reimbursement  for  certain 
moneys  advanced  in  discharge  of  prior  liens,  and  to 
secure  him  in  the  payment  of  certain  fees  to  which 
he  is  entitled  for  services  in  the  defense  of  Miller, 
subject,  however,  to  the  prior  mortgage  from  Lord  to 
Simon  for  one  thousand  dollars  and  interest  It  also 
determines  the  priority  of  all  liens  of  the  parties  to 
the  suit  except  Fowler's.  Fowler  not  having  been 
served  and  not  having  appeared  in  the  suit,  no  decree 
could  be  entered  affecting  his  interest  whatever  it  may 
be.  The  real  property  was  ordered  sold,  and  the  pro- 
ceeds applied  in  payment  of  the  liens  in  the  order  of 
their  ascertained  priority,  and  that  the  parties  to  the 
appeal  be  barred  and  foreclosed  of  all  right  or  inter- 
est therein.  Although  the  suit  was  instituted  for  the 
purpose  of  having  certain  conveyances  and  mortgages 
set  aside,  which  it  is  claimed  were  fraudulent  and  void 
as  to  plaintiff,  and  subjecting  the  premises  to  the  pay- 
ment of  his  judgment,  the  result  was  in  effect  a  fore- 
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closure  of  all  liens  of  the  parties  served  affectlDg  such 
premises.  And  it  would  seem  that  a  purchaser  at  the 
sale  would  be  subrogated  to  the  interests  of  prior  lien 
claimants  with  like  effect  as  if  the  suit  had  been  the 
usual  foreclosure  proceeding:  24  Am.  and  Eng.  Ency. 
of  Law,  261;  Sellwood  v.  Gray,  11  Or,  534;  Watson  v.  Dun- 
dee Mortgage  Company,  12  Or.  474;  Brobst  v.  Broeiy  77 
U.  S.  (10  Wall.),  519.  For  reasons  stated  herein,  as 
well  as  in  our  opinion  in  the  main  case,  we  cannot 
now  give  relief  against  Fowler  in  this  proceeding. 
Following  the  language  of  the  entry  below  to  which 
no  objection  had  been  offered,  it  was,  among  other 
things,  ordered  and  decreed  here,  *^that  the  respond- 
ents H.  E.  McGinn  and  N.  D.  Simon  do  within  twenty 
days  from  the  entry  of  this  decree  in  the  court  below 
release  or  cancel  their  said  respective  mortgages  on 
said  real  property  on  the  records  of  said  county."  It 
is  now  desired  that  this  language  be  stricken  from 
the  decree.  While  we  think  such  order  unnecessary 
yet  it  would  seem  to  be  mere  harmless  surplusage 
and  we  cannot  see  how  it  can  have  any  greater  efect 
than  the  order  which  follows  that  each  and  all  the 
parties  be  barred  and  foreclosed  of  all  rights  or  in- 
terests in  the  real  property  and  every  portion  thereof." 
Aside  from  this  it  is  a  doubtful  proposition  whether 
this  court  can  recall  a  mandate  and  alter  or  amend  a 
decree  after  the  expiration  of  the  term  in  which  it  is 
rendered  and  entered.  Motion  denied. 
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Decided  January  27,  1898. 
WILLIS   V.  LANCE. 

[43  Pao.  487;  884.] 

1.  (ioss-ExAMnrATioN.— Defendant   in  an  action  for  injury  from  fire  al- 

leged to  have  been  kindled  by  him  cannot  be  cross-examined  as  to  a 
custom  to  back-fire  for  the  purr>ose  of  proving  liis  negligence,  where 
on  his  direct  examination,  he  has  neither  admitted  that  he  set  the 
fire  nor  testified  to  any  custom. 

2.  IssTBucTiONs  TO  JuRY— Valuk  OF  ExpERT  EviDEiTCE.— Where  witncsses 

who  were  present  at  a  fire  testified  that  the  wind  was  from  a  certain 
direction,  and  an  officer  from  the  weather  bureau,  which  was  several 
miles  distant,  testifies  that  the  automatic  register,  which  was  1  cutod 
in  an  elevated  position,  free  from  obstruction,  showed  the  wind  to 
have  blown  from  anothei^direction,  it  was  not  error  for  the  court  to 
state  to  the  jury  "  that  when  a  man  comes  before  you,  and  says  that 
the  direction  of  the  wind  at  a  certain  time  was  from  such  a  quarter 
so  many  miles  away,  and  was  blowing  at  the  rate  of  so  many  milesi 
per  hour,  irrespective  of  hills  or  forests,  you  will  take  into  considera- 
tion your  own  experience,  and  the  experience  of  other  witnesses  who 
have  testified,  whether  that  instrument  is  to  be  believed,  under  snch 
circumstances  and  at  tuch  a  distance,  or  whether  your  own  expe- 
rience and  the  testimony  of  the  witnesses  are  worth  anything.  Ck)n. 
suit  your  own  experience,  as  well  as  the  report  made  by  the  officer  " 
This  is  only  instructing  the  jury  to  apply  to  conflicting  testimony  the 
test  of  their  own  judgment  and  experience,  which  they  certainly 
ought  to  do. 

3.  Discretion  or  Court— Filing  Cost  Bill— Code,  2  557.— It  is  within 

the  discretion  of  the  court  to  extend  the  time  for  filing  an  amended 
verified  statement  of  costs  where  the  application  to  extend  is  made 
within  the  five  days  allowed  to  file  the  statement. 

4.  Statement  of  Items  in  Cost  Bill- Code,  2557.- A  verified  statement 

under  Hill's  Code,  g  557,  showing  the  materiality  and  necessity  of 
each  item  of  costs  objected  to  need  not  show  the  materiality  of  the 
testimony  of  witnesses  whose  fees  are  taxed,  where  it  states  that  they 
necessarily  attended  court  and  were  sworn  and  examined  as  witnesses 
at  the  trial,  for  their  testimony  must  have  have  been  material  or  it 
would  not  have  been  received. 

6.  Costs- Findings  by  Court- Code,  §  557.-A  party  having  objected  to 
certain  items  of  a  cost  bill,  the  court,  upon  motion  to  retax  costs 
bhould  make  separate  findings  as  to  each  item  objected  to-  TJiom^ 
v.  Thomcu,  24  Or.  251,  approved  and  followed. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 
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This  is  an  action  by  Willis  Brothers  against  0.  H. 
Lance  to  recover  damages  resulting  from  the  alleged 
wilful  and  negligent  conduct  of  the  defendant  The 
facts  are  that  on  September  fifth,  eighteen  hundred 
and  ninety-two,  the  plaintiffs  were  the  owners  of  a 
quantity  of  cord  wood  cut  from  and  remaining  on  a 
tract  of  land  that  was  bounded  on  the  east  by  the  de- 
fendant's land  and  that  of  one  Mrs.  Chase,  the  latter 
tract  joining  the  defendant's  premises  on  the  north. 
On  said  date  a  fire  swept  across  Mrs.  Chase's  land  to 
the  plaintiff's  and  burned  a  portion  of  their  wood,  and 
threatened  the  destruction  of  it  all,  necessitating  the 
emi)loyment  of  men  and  teams^  in  removing  it  from 
the  region  of  the  fire.  The  plaintiffs  allege,  in  sub- 
stance, that  the  defendant  wilfully  and  negligently 
kindled  the  fire  on  his  premises  and  Mrs.  Chase's 
land,  from  which  it  spread  to  their  tract  and  destroyed 
four  hundred  and  eight  cords  of  wood,  of  the  value  ol 
eight  hundred  and  sixteen  dollars;  that  by  reason  of 
the  defendant's  negligence  they  were  compelled  to  and 
did  pay  out  one  hundred  and  ninety-eight  dollars  in 
the  employment  of  men  and  teams  to  remove  and  pro- 
tect their  said  cord  wood,  and  pray  judgment  for  one 
thousand  and  fourteen  dollars.  The  answer  having 
put  in  issue  the  allegations  of  the  complaint^  a  trial 
was  had,  resulting  in  a  judgment  in  favor  of  the  de- 
fendant, from  which  the  plaintiffs  appeal,  assigning  as 
errors  the  rejection  of  testimony,  and  the  giving  of 
certain  instructions  to  the  jury.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frederick  L  Keenan, 

For  respondent  there  were  briefs  and  oral  argu- 
ments by  Messrs.  John  F.  Caples  and  Greenbury  W,  Allen. 
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Opinion  by  Mr.  Justice  Moore. 

1.  The  defendant,  having  been  called  as  a  witness 
in  his  own  behalf,  testified,  in  substance,  that  between 
twelve  and  one  o'clock  in  the  afternoon  of  the  day  in 
question  he  discovered  a  fire  that  had  been  burning 
in  the  timber  approaching  his  premises  near  the 
northeast  corner,  the  same  being  the  southeast  corner 
of  Mrs.  Chase's  land;  that  the  wind  was  then  blowing 
quite  a  gale  from  the  northeast,  and  the  fire  was 
driven  thereby  upon  Mrs.  Chase's  land  near  the  south- 
east comer;  that  he  raked  away  the  briers  and  twigs 
at  his  north  line  to  keep  the  fence  from  burning. 
Upon  cross-examination  an  objection  was  interx)osed 
to  the  following  question:  **Is  it  not  customary,  if  one 
wants  to  save  his  property,  to  back-fire?"  and,  the 
objection  being  sustained,  the  plaintifif  saved  an  excep- 
tion. It  is  contended  that  the  question  was  competent 
as  tending  to  prove  the  defendant's  negligence  and 
want  of  due  care,  and  that  the  refusal  to  permit  the 
witness  to  answer  it  was  a  restriction  of  the  right  of 
cross-examination.  No  direct  evidence  that  the  de- 
fendant kindled  the  fire  was  introduced  at  the  trial, 
and  his  testimony  showed  that  he  raked  away  the 
briers  and  twigs  from  the  fence  only  to  protect  it 
from  destruction.  *  How,  then,  could  the  question  be- 
come material,  except  upon  the  assumption  that  the 
defendant  owed  a  duty  to  the  plaintiffs  of  protecting 
their  property.  If  he  neglected  to  ** back-fire"  along 
the  line  of  his  fence,  in  consequence  of  which  it  was 
destroyed,  the  loss  would  fall  upon  him,  and  not  upon 
the  plaintiffs.  Had  he  testified  that  he  kindled  a  fire 
to  protect  his  property,  there  might  have  been  just 
reason  for  allowing  him  to  prove  the  existence  of 
such  an    urgent   necessity  as   would  have  warranted 
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and  excused  his  act,  but  the  right  to  kindle  the  fire 
under  such  circumstances  would  not  be  founded  in 
any  custom,  but  upon  necessity.  If  the  defendant  ap- 
prehending the  destruction  of  his  property,  had  ''back- 
fired,"  and,  through  his  carelessness,  the  fire  so  kindled 
by  him  had  escaped  and  destroyed  the  plaintiffs'  prop- 
erty, proof  that  the  fire  was  set  in  conformity  with  a 
custom  or  usage  long  established  would  not  excuse  his 
negligence:  16  Am.  and  Eng.  Ency.  of  Law,  462.  Evi- 
dence of  a  custom  or  usage  is  admissible  to  explain, 
but  not  to  contradict,  the  terms  of  a  contract  silent 
as  to  details  or  ambiguous  as  to  incidents  and  condi- 
tions: Holmes  v.  Whitaker,  23  Or.  319  (31  Pac.  705);  Gov- 
ernor V.  Withers,  5  Va.  24  (50  Am.  Dec.  95).  The  plain- 
tiffs' action  being  founded  in  tort  precludes  tlie  de- 
fendant from  proving  the  existence  of  any  custom  or 
usage  to  excuse  his  alleged  negligence,  and,  this  being 
so,  by  what  right  could  the  plaintiffs  insist  upon  prov- 
ing a  custom  for  the  purpose  of  establishing  the  de- 
fendant's liability?  As  we  view  the  question,  assuming 
that  the  question  could  have  been  proven  in  this  man- 
ner and  by  one  witness,  the  object  sought  by  asking 
it  was  to  show  that  when  one's  fence  is  endangered 
by  fire  it  is  customary  to  avert  the  threatened  injury 
by  ** back-firing,"  and,  as  the  danger  to  the  defendant's 
property  was  imminent,  an  inference  might  be  invoked 
that  he  kindled  the  fire  which  wrought  the  plaintiffs' 
injury.  If  proof  of  such  a  custom  were  permissible, 
the  burden  of  establishing  it  was  cast  upon  the  plain- 
tiffs; and  the  defendant,  in  his  direct  examination,  not 
haviug  admitted  that  he  kindled  the  fire,  or  testified 
concerning  any  custom,  what  right  of  crops- examina- 
tion was  restricted  by  the  court's  refusal  to  permit 
the  witness  to  answer  the  question?  It  is  true  the 
right  of  cross-examination  is  a  valuable  one,  tending 
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to  explain  the  testimony  given  in  chief  and  to  estab- 
lish truth,  but  it  should  be  confined  to  matters  stated 
in  the  direct  examination  or  properly  connected  there- 
with: Hill's  Code,  §837.  The  question  not  being  ger- 
mane to  the  issue,  nor  proper  cross  examination,  the 
court  committed  no  error  in  refusing  to  permit  the 
witness  to  answer  it 

2.  At  the  trial  the  plaintiffs  sought  to  show  that 
the  defendant  kindled  the  fire  complained  of,  while 
the  defendant  undertook  to  prove  that  it  had  been 
raging  in  the  timber  for  some  time,  and  on  the  day  in 
question  was  driven  by  force  of  the  wind  across  Mrs. 
Chace's  land  to  the  plaintiffs*  tract,  destroying:  their 
wood  and  causing  the  injury.  The  plaintiffs'  premises 
being  situate  west  of  Mrs.  Chase's,  the  direction  and 
force  of  the  wind  became  important  factors  in  deter- 
mining the  origin  of  the  plaintiffs'  loss.  The  testi- 
mony of  the  defendant  and  seven  witnesses  called  in 
his  behalf  tended  to  show  the  facts  he  undertook  to 
prove,  and  that  the  wind  was  blowing  from  the  north- 
east. W.  S.  Blandford,  being  called  as  a  witness,  tes- 
tified, in  substance,  that  he  was  an  officer  in  charge  of 
the  United  States  Weather  Bureau  at  Portland,  and 
had  in  his  possession  the  records  of  that  office,  giv- 
ing the  direction  and  velocity  of  the  wind  for  Septem- 
ber, eighteen  hundred  and  ninety- two,  and,  referring 
thereto,  said  that  on  Monday  the  fifth  of  said  month, 
the  wind  was  blowing  from  the  north  until  three 
o'clock  in  the  morning,  at  which  hour  it  changed  to 
the  east,  and  continued  easterly  until  eight  o'clock  in 
the  forenoon,  when  it  changed,  veering  to  the  south- 
east and  south  until  two  o^clock  in  the  afternoon,  and 
from  the  hour  last  named  the  wind  was  blowing  from 
the  south  until  midnight.     Referring  to  the  velocity  of 
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the  wind  on  that  day,  the  witness  said  that  from  mid- 
night until  nine  o'clock  in  the  morning  it  was  blowing 
from  two  to  six  miles  per  hour;  that  from  the  hour 
last  named  until  eight  o* clock  in  the  evening  it  was 
blowing  from  nine  to  fourteen  miles  per  hour,  except 
between  twelve  o'clock  noon  and  one  o'clock  in  the 
afternoon  it  was  blowing  from  the  south  fourteen  miles 
per  hour,  and  between  three  and  four  o'clock  in  the 
afternoon,  seven  miles  per  hour.  The  witness  also 
said  that  the  record  was  made  by  an  instrument  at- 
tached to  a  wind  vane  then  located  on  the  roof  of 
the  Kamm  Building  at  First  and  Pine  Streets,  by 
means  of  which  the  direction  of  the  wind  was  printed 
on  a  sheet  of  paper  fastened  to  a  revolving  cylinder, 
known  as  an  automatic  register,  that  was  kept  in  mo- 
tion by  clockwork.  The  following  question  was  then 
asked  the  witness  by  plaintiffs'  counsel:  *'The  fact  is. 
that  machine  could  be  relied  on  against  the  world,  or 
a  regiment  of  ordinary  people  ?"  to  which  he  answered, 
**We  would  rely  upon  this,  sir,  against  the  city."  The 
court  then  asked  the  following  questions:  "Suppose 
there  was  a  deep  canyon  running  east  and  west» 
and  a  fire  should  be  built  in  it,  and  there  was  a 
strong  current  of  air  in  the  direction  of  the  smoke 
and  flame  to  the  east,  and  your  observation  would  say 
there  was  a  north  wind,  would  the  experience  and 
observation  of  those  who  actually  saw  it  be  of  any 
consequence  in  comparison  with  your  instrument?" 
Answer — **Our  instrument  would  record  the  actual  di- 
rection of  the  wind  accurately."  Question— ** Where y 
All  over  this  state?"  Answer — **No,  sir;  we  would 
say  if  it  blew  six  miles  an  hour  in  this  valley  (Wil- 
lamette), it  would  be  the  constant  direction  down  the 
valley  and  up."  Question — •*!  am  speaking  of  the 
direction,  not  the  velocity."    Answer — **Yes,  if  it  was 
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very  light  wind,  the  wind  would  be  liable  to  change, 
I  should  say,  if  it  was  less  than  six  miles  an  hour.'* 
Whereupon  the  court,  after  charging  the  jury  upon 
the  issues  of  the  case,  gave  the  following  instruction: 
''There  is  one  matter  further  that  I  will  mention  to 
you,  and  that  is  part  of  the  testimony  offered  here  is 
the  record  of  the  weather  bureau.  That  record  is  not 
made  by  the  hand  of  man;  it  is  made  automatically. 
It  gives  the  direction  and  the  velocity  and  the  wind 
sought  to  be  ascertained  by  means  of  machinery,  and, 
connected  vnth  that  machinery,  these  matters,  the  ve- 
locity and  the  direction  of  the  wind,  are  recorded. 
But  that  instrument,  you  will  observe,  according  to 
the  testimony  of  the  witness,  was  situated  in  an  ele- 
vated position,  clear  from  obstruction,  and  when  a  man 
comes  before  you,  and  says  that  the  direction  of  the 
wind  at  a  certain  time  was  from  such  a  quarter,  so 
many  miles  away,  and  was  blowing  at  the  rate  of  so 
many  miles  per  hour,  irrespective  of  hills  or  mountains 
or  forests,  you  will  take  into  consideration  your  own 
experience,  and  the  experience  of  other  witnesses  who 
have  testified  here,  whether  that  instrument  is  to  be 
believed  under  such  circumstances  and  at  such  a  dis- 
tance, or  whether  your  own  experience  and  the  testi- 
mony of  the  witnesses  are  worth  anything.  Consult 
your  own  experience,  as  well  as  the  report  made  by 
the  officer."  An  exception  to  this  instruction  having 
been  saved,  it  is  contended  that  the  language  there 
used  was  an  adverse  comment  upon  expert  evidence; 
that  the  court  usurped  the  functions  of  the  jury;  that 
undue  prominence  was  given  to  a  part  of  the  testi- 
mony to  the  exclusion  of  other  evidence,  and  that 
the  record  of  the  weather  bureau  was  not  within  the 
experience  of  the  jurors. 

28  Ob.— 27. 
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If  it  be  assumed,  as  the  plaintiffs  contend,  that  the 
court  charged  the  jury  to  disregard  the  testimony  of 
the  officer  of  the  weather  bureau,  the  instruction  was 
erroneous;  or,  if  it  required  the  jury  to  determine  from 
their  experience  the  accuracy  of  the  automatic  regis- 
ter used  to  ascertain  the  direction  and  velocity  of  the 
wind,  it  was  equally  erroneous;   for  it  must  be  pre- 
sumed that  such  instrument  and  the  record  made  by 
it  were  matters  not  within  the  general  knowledge  of 
mankind,  and  hence  the  jury  was  incompetent  to  pass 
upon  the  question.      The  bill  of   exceptions  does  not 
show  the  distance  from  the  weather  bureau  office  to 
the  scene  of  the  fire,  nor  how  many  hills,  mountains, 
or  lorests  intervened,  or  that  the  fire  was  confined  to 
a  canyon;  but,  in  the  absence  thereof,  it  must  be  pre- 
sumed that  evidence  was  introduced  showing  or  tend- 
ing to  show  the  relative  positions  of  the  fire  and  the 
office  of  the  weather  bureau,  together  with  the  geog- 
raphy of  the  intervening  space.     The  court  did  not 
attempt  to  question  the  veracity  of  the  record  made 
by  the  automatic  register,  so  far  as  it  applied  to  the 
location  in  which  the  record  was  made.     There  was  no 
conflict  of   evidence  in  relation  to  the  velocity  of  the 
wind  between  the  hours  of  twelve  and  one  o'clock  on 
September  fifth,  eighteen  hundred  and  ninety-two,  the 
defendant  saying  it  blew  quite  a  gale,  while  the  record 
showed  that  it  was  blowing  at  the  rate  of  fourteen 
miles  per  hour.     There   is   a   conflict,  however,  as  to 
the  direction  of  the  wind  at  that  hour,  the  defendant 
and  his  witness  saying  that  at  the  fire  it  was  blowing 
'from  the  northeast,  while  the  record  shows  that  at  the 
City   of  Portland,  several  miles  distant,  it  was  blow- 
ing from   the  south.     The  testimony  of  the  witnesses 
who  saw  the  fire  and  observed  the  direction  of  the 
wind  may  have  been  true,  and  the  contradictory  show- 
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ing  of  the  record  made  at  a  different  place  does  not 
necessarily  prove  It  to  be  untrue.  The  question  as  to 
the  direction  of  the  wind  was  for  the  jury  to  deter- 
mine from  all  the  evidence  submitted.  The  jury  must 
be  presumed  to  have  been  composed  of  intelligent 
persons,  and  as  such  must  have  known  that  obrstacles, 
such  as  hills,  mountains,  and  canyons,  would  neces- 
sarily divert  the  course  of  the  wind.  They  may  have 
observed  that  a  ^reat  fire  would  in  a  slight  degree 
tend  to  affect  its  current,  and  while  they,  without  the 
aid  of  a  vane,  may  not  have  been  able  to  indicate  the 
exact  point  of  the  compass  from  which  the  wind  blew, 
they  could  ascertain  its  general  direction.  It  does  not 
necessarily  follow,  because  the  wind  was  blowing  at  a 
certain  place  from  a  given  direction,  that  it  was  blow- 
ing at  all  places  from  the  same  quarter.  Stations  of 
the  weather  bureau  have  been  established  and  are 
maintained  by  the  government  at  important  points,  to 
observe  climatic  conditions,  and  gather  and  compile 
useful  information,  which  has  become  a  great  aid  to 
agriculture,  commerce,  and  navigation;  but  the  record 
thus  made  is  not  regarded  as  verity  except  at  the  sta- 
tion where  taken,  and  becomes  useful  to  great  areas 
of  territory  only  when  compared  with  observations 
taken  at  other  stations.  By  means  of  the  telegraph 
these  comparisons  are  readily  made,  from  which  storm 
centers  are  located,  and  their  general  direction  and 
the  force  that  impels  them  noted,  enabling  the  officers 
of  the  weather  bureau  to  predict  with  quite  a  degree 
of  certainty  the  ** probabilities"  of  the  weather, 
thereby  rendering  great  benefit  to  mankind  in  the 
saving  of  lives  and  property.  The  court  did  not  at- 
tempt to  question  this  record,  when  applied  to  the 
location  in  which  it  was  made,  but  submitted  it  to  the 
jury  to  say  whether,  from  their  experience,  it  should 
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outweigh  the  testimony  of  numerous  witnesses  who 
saw  the  fire  and  observed  the  direction  of  the  wind. 
The  experience  to  which  the  court  referred  did  not 
allude  to  the  operation  of  the  automatic  register  or  to 
the  record  made  by  it,  but  to  the  experience  of  the 
jurors  as  to  wind  currents,  and  particularly  when  af- 
fected by  obstacles.  This  being  so,  the  question  is 
presented  whether  jurors  could  be  governed  by  their 
experience  in  determining  the  weight  of  evidence. 
Had  the  fire  been  in  the  City  of  Portland,  instead  of 
several  miles  away,  no  one  will  pretend  to  say  that 
the  record  of  the  weather  bureau  was  conclusive  evi- 
dence of  the  direction  of  the  wind,  when  contradicted 
by  the  testimony  of  witnesses.  The  witnesses  may 
have  been  laboring  under  a  mistake,  or  falsely  testi- 
fied concerning  the  direction  of  the  wind,  yet,  if  the 
jury  believed  their  statements  to  be  true,  such  testir 
mony  would  outweigh  the  report  of  an  automatic  ro- 
ister. The  jury  are  the  judges  of  the  effect  or  value 
of  evidence,  except  when  it  is  declared  by  law  to  be 
conclusive,  and  they  are  not  bound  to  find  in  conform- 
ity with  the  declaration  of  any  number  of  witnesses 
which  do  not  produce  conviction  in  their  minds, 
against  a  less  number  or  against  a  presumption  or 
other  evidence  satisfying  their  minds:  Hill's  Code, 
§  845.  If  a  juror  could  not  consult  his  experience  he 
could  never  reach  a  conclusion  in  cases  in  which  the 
evidence  was  ^conflicting.  His  experience  is  or  should 
be  the  lamp  of  reason  by  which  his  judgment  is  coo- 
trolled,  and  he  may  consult  and  be  governed  by  it  in 
all  cases  in  which  the  evidence  is  conflicting,  and  not 
declared  to  be  conclusive;  and  the  court  may  properly 
instruct  the  jury  that  on  examining  the  evidence  they 
may  bring  to  its  consideration  in  determining  the 
weight  to  be  given  to  it  such  general  practical  knowV 
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edge  as  they  may  have  upon  the  subject:  Douglass  v. 
Trask,  77  Me.  85.  We  cannot  think  the  instruction  com- 
plained of  violated  any  rule  of  law,  and  hence  the 
judgment  is  affirmed.  Affirmed. 

On  Motion  to  Retax  CosTa 

This  is  an  appeal  from  the  action  of  the  trial  court 
on  a  motion  for  the  retaxation  of  costs  in  the  forego- 
ing case.  The  facts  are  that  on  December  eighteenth, 
eighteen  hundred  and  ninety-three,  judgment  having 
been  rendered  against  the  plaintiffs  for  costs  and  dis- 
bursements, defendant  on  the  following  day  filed  a 
cost  bill,  containing  the  names  of  his  witnesses,  the 
number  of  days  each  attended,  the  number  of  miles 
traveled,  and  the  fees  claimed  by  the  officers  of  the 
court,  amounting  to  three  hundred  and  fifty-four  dol- 
lars and  seventy  cents.  On  the  twenty-eighth  of  said 
month  the  plaintiffs  filed  objections  to  each  item  con- 
tained in  the  cost  bill,  and,  on  January  fourth,  eigh- 
teen hundred  and  ninety-four,  the  court  having  ex- 
tended the  time  to  that  date,  the  defendant  tiled  an 
amended  verified  statement  thereof.  On  being  consid- 
ered by  the  clerk,  that  officer  allowed  and  taxed  the 
costs  and  disbursements  at  three  hundred  and  twenty- 
seven  dollars  and  fifty-five  cents.  The  plaintiffs  ap- 
pealed from  such  taxation  to  the  court,  which  aiiirmed 
the  action  of  the  clerk,  and  retaxed  the  costs  and  dis- 
bursements at  the  same  amount,  from  which  judgment 
the  plaintiffs  appeal,  and  contend  that  the  trial  court 
erred  in  extending  the  time  to  file  the  amended  veri- 
fied statement;  that  such  statement  is  insufficient  to 
support  the  judgment  based  thereon;  that  because  the 
clerk  and  stenographer  did  not  file  an  itemized  state- 
ment of  their  fees  ihe  court  was  powerless  to  award 
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any  judgment  thereon;  and  that  the  court  failed  to 
make  findings  upon  the  separate  items  of  the  cost  bill 
objected  to  by  plaintifEs. 

3.  The  statute  provides  that  when  objections  are 
made  to  the  claim  for  costs  and  disbursements,  the 
party  seeking  to  recover  the  same  may,  within  five 
days  after  said  objections  are  filed,  file  with  the  clerk 
an  amended  verified  statement,  showing  the  materiality 
and  necessity  of  each  item  so  objected  to:  Hill's  Code, 
§  557.  The  objections  to  the  cost  bill  having  been 
filed  on  December  twenty -eighth,  the  defendant,  on  the 
fifth  day  thereafter,  obtained  an  order  extending  the 
time  for  filing  the  amended  verified  statement  to  Jan- 
uary fourth,  on  which  day  such  statement  was  filed. 
The  piaintiffs  insist  that  the  court  had  no  authority 
to  extend  the  time  without  a  showing  made  for  that 
purpose,  and  in  support  thereof  cite  the  case  of  Hidi^ 
V.  Moldenhauer,  24  Or.  106,  (32  Pac.  1026,)  in  which  it 
was  held  that  where  no  objections  to  the  cost  bill  had 
been  filed  within  the  two  days  allowed  therefor,  it  was 
error  to  permit  such  objections  to  be  subsequently 
made  without  a  showing  that  the  failure  to  so  object 
within  the  prescribed  time  was  through  the  party's 
mistake,  inadvertence,  surprise,  or  excusable  neglect. 
In  the  case  cited,  no  objections  to  the  cost  bill  having 
been  made  within  the  time  prescribed  by  law,  the 
judgment  had  become  final,  and,  the  party  being  in 
apparent  default,  the  court  was  powerless  to  set  aside 
the  judgment  except  upon  such  a  showing.  In  the 
case  under  consideration  the  defendant  was  not  in  de- 
fault when  the  order  was  made  extending  the  time, 
and,  this  being  so,  it  was  in  the  discretion  of  the  trial 
court  to  enlarge  the  time:  Hill's  Code,  §  102. 
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4  The  first  item  of  the  amended  verified  state- 
ment is  as  follows:  '*That  the  witness  J.  W.  Purcell 
was  necessarily  in  attendance  upon  said  court  on  the 
first  trial  of  said  cause  as  a  witness  only,  and  for  no 
other  purpose*  for  two  days,  and  necessarily  traveled 
to  and  from  his  home  in  reaching  said  court  five  miles 
each  way,  making,  as  set  forth  in  said  original  bill,  the 
sum  of  five  dollars."  Each  item  is  substantially  set 
forth  in  the  preceding  form,  and  the  statement  closes 
with  the  following:  **That  each  of  said  witnesses  was 
in  attendance  upon  said  court  at  my  request,  either  by 
special  promise  to  so  attend,  or  by  regular  subpoena 
served  upon  them  respectively,  and  the  testimony  of 
each  one  of  said  witnesses  was  material,  and  that  each 
was  sworn  and  testified  in  said  action."  The  plaintiffs 
insist  that  this  statement  fails  to  show  the  materiality 
and  necessity  of  each  item  thereof.  In  Wilson  v.  Salem, 
3  Or.  482,  the  court,  in  defining  the  items  of  a  cost 
bill,  says:  ''The  attendance  of  a  witness  is  an  item, 
the  mileage  of  that  witness  is  another,  the  necessity 
for  his  attendance  a  third,  and  to  each  the  party 
charged  may  or  may  not  object "  When  a  witness  has 
attended  court  by  agreement  with  the  prevailing  party, 
or  in  obedience  to  the  service  of  a  subpoena  at  his  re- 
quest, but  has  not  been  examindd  or  sworn,  a  just 
reason  exists  for  requiring  a  showing  of  materiality  of 
the  testimony  expected  from  the  witness  in  order  to 
recover  his  fees  {Pugh  v.  Good,  19  Or.  85,  23  Pac.  827); 
but  when  a  witness  has  been  sworn  and  examined, 
the  court  must  necessarily  pass  upon  his  competency 
and  the  materiality  of  his  testimony,  and,  this  being 
so,  we  fail  to  see  the  necessity  of  an  averment  even 
that  his  testimony  was  material  to  the  issue.  The 
same  court  that  tried  the  cause  must,  upon  appeal 
from  the  clcrk^s  taxation,  retax  the  costs  and  disburse- 
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ments,  but  it  cannot  be  expected  that  the  court  will 
retry  the  materiality  of  the  testimony  of  a  witness. 
A  judgment  of  nonsuit  may  be  given  without  calling 
a  witness  for  the  defendant,  but  in  such  case  the  pre- 
vailing party  ought  to  recover  his  witness  fees  upon 
showing  the  materiality  of  their  testimony,  for  the  ne- 
cessity of  his  witnesses  being  present  is  apparent, 
since  he  could  not  know  that  his  motion  would  be 
granted  until  the  court  passed  upon  it,  or  that  the 
plaintiff  might  not,  by  leave  of  the  court,  cure  by 
amendment  the  infirmity  in  his  pleading  disclosed  by 
the  motion.  So,  too,  the  prevailing  party  may,  out  of 
an  abundance  of  caution,  procure  the  attendance  of 
witnesses  whom  he  does  not  call,  in  which  case  the 
materiality  and  necessity  of  their  testimony  become 
important  questions  for  the  consideration  of  the  court 
upon  a  motion  to  ret^iX.  When  a  party,  upon  objec- 
tion to  his  cost  bill,  states  that  a  given  person  neces- 
sarily attended  the  court  a  given  number  of  days  as  a 
witness  only;  that  he  necessarily  traveled  a  certain 
number  of  miles  in  going  from  and  returning  to  a 
given  place,  and  that  he  was  sworn  and  examined  as 
a  witness  at  the  trial,  we  think  he  has  stated  all  the 
law  requires,  for  the  necessity  having  been  alleged  the 
materiality  is  implied  from  the  fact  that  his  testimony 
was  received.  Any  other  rule  would  require  a  state- 
ment of  the  substance  of  the  testimony  given  by  the 
witness,  which  is  not  necessary  except  in  case  he  has 
not  been  called. 

5.  The  record  does  not  show  that  the  stenographer 
or  clerk  itemized  the  statement  of  their  fees.  The 
findings  of  the  clerk  show  that  the  official  reporter 
performed  two  and  one  half  days'  services  at  the  first 
trial,    and    three    days    at   the    second,   for  which  he 
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was  allowed  fifty-five  dollars.  The  original  claim  for 
clerk's  fees  was  thirty-one  dollars  and  five  cents,  which 
the  clerk  taxed  at  twenty-three  dollars  and  five  cents, 
without  enumerating  in  such  taxation  the  items  that 
constituted  the  claim.  The  clerk  having  given  the 
items  of  the  reporter's  fees  and  reduced  his  own,  it 
may  be  inferred  therefrom  that  such  statements  were 
filed  by  these  officers.  The  statute  provides  that  no 
oflBcer's  fees  shall  be  recovered  as  disbursements  un- 
less such  officer  shall  file  in  said  cause  an  itemized 
statement  of  all  fees  claimed  by  him  therein:  Code, 
§  557.  The  manifest  object  of  this  provision  is  to 
bring  into  the  record  such  facts  as  will  enable  the 
clerk  to  tax,  or  the  courts,  from  their  inspection,  to 
retax,  the  foes  of  its  officers.  Every  party  has  a  right 
to  know  the  items  of  disbursements  proposed  to  be 
taxed  against  him,  and,  upon  objecting  to  the  cost  bill, 
the  fees  of  officers  must  be  itemized  if  the  prevailing 
party  would  seek  to  recover  them.  The  clerk,  in  tax- 
ing  the  costs  and  disbursements,  found  the  number  of 
days'  attendance,  the  number  of  miles  traveled,  and 
the  amount  due  each  witness,  which,  with  the  fees  of 
the  officers,  amounted  to  three  hundred  and  twenty- 
seven  dollars  and  fifty -five  cents.  The  court,  upon  the 
motion  to  retax,  failed  to  make  findings  upon  each  lien 
objected  to,  but  affirming  the  findings  of  the  clerk 
gave  judgment  for  the  amount  so  found.  The  plain- 
tiffs having  objected  to  each  item  of  the  cost  bill, 
the  defendant  tendered  an  issue  thereon  by  filing  an 
amended  verified  statement,  thus  making  each  item  a 
separate  cause  of  action,  upon  which  the  plaintiffs 
were  entitled  to  a  separate  finding  of  fact  and  law 
by  the  court:  Code,  §  557;  Thomas  v.  Thomas,  24  Or. 
251  (33  Pac.  565).  No  findings  having  been  made  by 
the  court  upon  the  several  items  of  the  amended  cost 
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bill,  the  judgment  is  reversed,  and  the  cause  remanded 
with  direction  to  the  court  below  to  make  such  find- 
ings and  re  tax  the  costs. 

Affirmed— Costs  Retaxed- 


Aigaed  December  3, 1895;  decided  January  27, 1896;  rehearing  deniedb 
i»  i»  BRIGHAM   17.  HIBBARD. 
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^   ^^1  1.  Sale— AccKPTAWCK.— Actual  acceptance  by  the  buyer  la  not  essentiti 

I  2f^  3{^  to  a  complete  sale  and  transfer  of  title  of  goods  under  a  valid  con- 

I  44   674  tract,  where  they  conform  to  the  contract. 

.  2.  Pbincipal  and  Agent— Implied  Authority.— A  traveling  agent  and 
solicitor  of  orders  has  no  implied  authority  to  rescind  or  change  a 
contract  made  with  him  for  the  purchase  of  goods,  after  the  receipt 
of  the  goods  by  the  other  party. 

Appeal  from  Multnomah:  K  D.  Shattuck,  Judge. 

This  is  an  action  brought  by  John  W.  Brigham,  a 
manufacturer  of  boots  and  shoes  in  Boston,  Massa- 
chusetts, to  recover  for  goods  sold  and  delivered  to 
George  L.  Hibbard.  The  defendant  admits  the  deliv- 
ery of  the  goods,  but  denies  the  sale,  claiming  that  he 
gave  an  order  for  certain  goods,  to  be  manufactured 
and  shipped  from  Boston  to  one  Wetmore, —  an  agent 
to  solicit  orders  for  plaintiff, — for  which  he  was  to 
pay  five  hundred  and  three  dollars,  but  that  the  goods 
sent  did  not  correspond  with  the  order;  that  he  ex- 
amined them  immediately  after  their  receipt,  and,  find- 
ing that  they  did  not  conform  to  the  order,  notified 
Wetmore,  who  was  in  Portland  at  the  time,  that  he 
would  not  accept  the  goods;  and  that  by  an  agree- 
ment between  him  and  Wetmore  he  retained  the  pos- 
session of  them,  to  be  sold  on  plaintiff's  account. 
Judgment  of  the  court  below  was  in  favor  of  plaintiff, 
and  defendant  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  G.  Gammans. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Arthur  C.  Emmons. 

Opionion  by  Mr.  Chief  Justice  Bean. 

1.     There  are  numerous  assignments  of  error  in  the 
record,  but  for  convenience  they  may  be  grouped  un- 
der two  principal  heads:   First,  error  of  the  court  in 
ruling,  both  in  admitting  testimony  and  instructing  the 
jury,  that  if  the  goods  delivered  to  the  defendant  were 
of  the  kind  and  quality  ordered,  plaintiff  could  recover 
without  proof  of  an  actual  acceptance  by  the  defend- 
ant; second,  error  in  refusing  to  allow  defendant  to  de- 
tail the  entire  conversation  between  him  and  Wetmore 
at  the  time,  or  soon  after,  the  goods  were  examined. 
The  first  assignment  of  error  is  based  on  the  conten- 
tion that  in   an  action  for  goods  sold  and  delivered 
the  plaintiff  must  not  only  prove  a  sale  and  delivery, 
but  an  actual  acceptance  by  the  vendee.     We  do  not 
so  understand  the  law.     When  it  is  sought  to  give  va- 
lidity to  a  contract,  void  under  the  statute  of  frauds, 
there  must  not  only  be  a  delivery  but  an  actual  receipt 
and  acceptance  of  the  goods  by  the  buyer:  Caulkins  v. 
Mlmm,  47  N.  Y.  449  (7  Am.  Rep.  461);  Remiek  v.   San- 
ford,  120  Mass.  809.    But  where  the  contract  itself  is 
valid,  a  delivery  pursuant  to  its   terms,  at  the  place 
and  in  the  manner  agreed  upon,  if  the  goods  conform 
to  the  contract,  will  sustain  an  action  for  goods  sold 
and  delivered,  without  any  formal  acceptance  by  the 
buyer:  Schneider  v.  Oregon  Pacific  Railroad  Company,  20  Or. 
172  (25  Pac.  391);  Ozark  Lumber  Company  v.  Chicago  Lum- 
hr  Company,  51  Mo.  App.  555;  Nichols  v.  Morse,  100  Mass. 
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523;  Kelsea  v.  Ramsey  Manufacturing  Company,  55  N.  J.  Law, 
320  (26  Atl.  907);  Diversy  v.  Kellogg,  44  111.  114  (92  Am. 
Dec.  152);  Krulder  v.  Ellison,  47  N.  Y.  36  (7  Am.  Rep. 
402);  Pacific  Iron  Works  v.  Long  Island  Railroad  Companji, 
62  N.  Y.  272;  Benjamin  on  Sales  (6th  ed.),  ^§099,  765; 
Tiedeman  on  Sales,  §  112.  The  buyer  has  a  reasonable 
time  after  the  delivery  in  which  to  examine  the  goods, 
and,  if  they  are  not  of  a  kind  and  quality  ordered,  he 
may  then  refuse  to  accept  them,  and  thereby  rescind 
the  contract;  but  this  right  does  not  prevent  the  title 
from  passing  nor  a  recovery  by  the  seller  in  an  action 
for  goods  sold  and  delivered,  if  in  fact  they  do  con- 
form to  the  terms  of  the  contract:  Tiedeman  on  Sales, 
§112. 

2.  The  next  assignment  of  error  is  not  well  taken 
because  it  does  not  appear  that  Wetmore  had  au- 
thority to  cancel  the  contract  between  plaintiff  and 
defendant,  or  substitute  a  new  one,  or  to  bind  the 
plaintiff  by  any  agreement  in  reference  to  the  future 
disposition  of  the  goods.  He  was  a  traveling  agent 
and  solicitor  of  orders  for  his  principal,  but  such  au- 
thority did  not  give  him  power  to  rescind  or  change 
the  contract  after  the  receipt  of  the  goods  by  defend- 
ant: Diversy  v.  Kellogg,  44  111.  114  (92  Am.  Dec.  154); 
StUwell  V.  Mutual  Life  Insurance  Company,  72  N.  Y.  3S5.  In 
this  connection  the  defendant  was  permitted  to  give 
evidence  tending  to  show  that  the  goods  did  not  con- 
form to  the  samples  and  were  not  of  the  kind  and 
quality  ordered,  and  that  immediately  after  their  re- 
ceipt he  notified  Wetmore  of  that  fact,  and  refused  to 
accept  the  goods,  and  the  court  held,  and  so  instructed 
the  jury,  that  if  the  goods  were  not  of  the  kind  and 
quality  ordered,  and  immediately  after  the  discovery 
of    that    fact    the  defendant    tendered    them   back  to 
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Wetmore,  and  gave  him  notice  that  they  were  subject 
to  plaintiff's  order,  such  facts  would  be  a  sufficient 
rescission  of  the  contract,  and  prevent  a  recovery  in 
this  action,  and  this  was  as  favorable  to  the  defend- 
ant as  -he  could  reasonably  expect  under  the  showing 
as  to  Wetmore's  authority  to  bind  the  plaintiff.  The 
notice  to  Wetmore  by  defendant  that  he  declined  to 
accept  the  goods  because  they  did  not  conform  to  the 
order  was  perhaps  material  as  part  of  the  res  gcstce, 
und  as  an  act  on  his  part  explaining  and  qualifying 
his  conduct  in  allowing  the  goods  to  remain  in  his 
store,  {Cuulkins  v.  Hellman,  47  N.  Y.  449,  7  Am.  Rep. 
461,)  but  it  was  not  within  the  scope  of  Wetmore's 
agency  to  make  a  new  contract  for  the  plaintiff  in 
reference  to  such  goods.  Finding  no  error  in  the  rec- 
ord, the  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 

Axgaed  October  22;  decided  November  11,  1B95, 
STATE  V.  CARR. 

[42  Pac.  215.] 

1.  JLocoMPLicES — QuBBTioN  FOR  CouBT. —  Whether  a  witness  is  or  is  not 

an  accomplice  is  a  question  for  the  court,  wliere  the  facts  in  relation 
thereto  are  all  admitted  and  no  issue  tbereoif  is  raised  by  the  eyi' 
dence;  but  if  the  evidence  is  conflicting  as  to  whether  a  witness  is 
an  accomplice,  that  issue  should  be  ibmitted  to  the  jury  undci- 
proper  instructions. 

2.  Who  is  as  Accomplice — Code,  |  1371. —  A  mature  person  of  ordinary 

intelligence,  who  knowingly  offers  as  a  bribe  to  a  juror  money  pro- 
vided by  another  for  that  purpose,  becomes  an  accomplice  within  the 
meaning  of  section  1371,  Hill's  Code,  forbidding  a  conviction  upon 
the  uncorroborated  testimony  of  an  accomplice. 

Appeal,  from  Multnomah:  T.  A.  Stephens,  Judge. 

John   A.    Carr  was  convicted  of  the  crime  of   of- 
fering to  bribe  one  Thomas  Huntington,  a  juror  in  a 
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criminal  action  against    Joseph    Kelly,  {State  v.  Kelly, 
-8  Or.  225,)  and  from  the  judgment  upon  such  convic- 
tion brings  this  appeal.    The  verdict  was  based  upon 
the  evidence  of  Mrs.  Huntington,  the  wife  of  the  juror, 
who  testified,  in  substance,  that  on  the  morning  after 
her  husband  had  been  accepted  as  a  juror  the  defend- 
ant called  at  her  house,  and,  after  telling   her  where 
the  jurors  boarded,  asked  her  to  go  there  and  inter- 
cede with  her  husband   for    Kelly,  and    told    her  he 
would  give  her  fifty  dollars  if  she  would  do  so;  that 
on  the  afternoon  of   the  same  day  she  called  at  the 
restaurant,  as  requested  by  the  defendant,  and  had  a 
conversation  with  her  husband,  but  whether  about  the 
case  in  which  he  was  a  juror  or  some  other  matter 
does  not  appear.     The    next    morning    the   defendant 
called,  and,  when  told  that  her  husband  **  would  have 
nothing   to  do  with  the   matter,'*  said  "That  will  end 
it"    A  few  days  later,  however,  while   the  trial  was 
still  in  progress,  he  accosted  her  on  the  street,  and 
asked   her,   **How  about    that    affair    of    Kelly's?"  to 
which  she  replied,  **I  don't  know."    About  six  o'clock 
of  the  same  evening,  as  she  was  going  to  see  her  hus- 
band on  some  private  business,  she  met  the  defendant, 
who  gave  her  five  twenty-dollar  gold  pieces,  and  told 
her  to  give  them  to  her  husband  "to  help  Kelly."    She 
proceeded  immediately  on  her  errand,  and,  meeting  her 
husband  on  the  steps  of  the  courthouse,  had  a  conver- 
sation with  him,  during  which  she  held  the  money  in 
her  hand  where  he  could  see  it     As  the  result  of  this 
conversation  she  returned  the  money  to  the  defendant 
the   next    morning,    and    told   him    "Mr.    Huntington 
would   have   nothing   to  do  with  it"     Two   or  three 
days  later  she  again  met  the  defendant  on  the  street 
and  he  put  ten  dollars  in  her  hand,  nothing  being  said 
at  the  time  either  by  the  defendant  or  witness.    This 


Nov.  1895.]  State  v.  Carr.  391 

money  she  retained,  and  gave  to  her  husband  after  his 
discharge  from  the  jury,  and  requested  him  to  return 
it  to  the  defendant,  but  he  testified  on  the  trial  that  he 
gave  it  to  his  boy,  who  wanted  to  go  fishing.  The 
court  below  ruled — whether  properly  or  not  we  shall 
not  stop  to  inquire  —  that  under  section  712,  Hill's 
Code,  the  witness  could  not  testify  as  to  any  conversa- 
tion between  herself  and  husband,  and  therefore  it  is 
not  very  clear  from  the  evidence  that  she  ever  com- 
plied with  the  request  of  the  defendant  by  olTering  to 
her  husband  the  money  in  question  to  influence  his 
verdict,  but  we  shall  assume,  for  the  purposes  of  this 
opinion,  that  she  did.  This  is,  in  substance,  all  the 
evidence  upon  which  the  state  relied  for  a  conviftion. 
At  the  close  of  the  testimony  the  defendant  moved  the 
court  to  direct  a  verdict  of  not  guilty,  on  the  ground 
that  Mrs.  Huntington  was  an  accomplice,  and  therefore 
no  conviction  could  be  had  upon  her  uncorroborated 
testimony.  The  motion  was  overruled,  and  the  court 
submitted  the  question  as  to  whether  she  was  an  ac- 
complice to  the  jury  for  their  determination,  and  this 
ruling  is  the  principal  error  relied  upon  for  a  reversal 
of  the  judgment  Reversed. 

For  appellant  there  was  a  brief  by  Messrs,  Durham, 
Piatt  and  Piatt,  Williams  and  Williams,  and  Dolph^  Nixon  and 
P\yK  with  oral  arguments  by  Messrs.  George  B.  Durham, 
Josejfli  N.  Dolph,  and  Richard  Williams. 

For  the  state  there  was  an  oral  argument  by  Mr. 
Wilson  r.  Hume,  district  attorney,  and  a  brief  by  Mr. 
Hume  and  Mr.  Cieero  M.  Idleman,  attorney-general^  to  this 
effect 

Wharton  on  Criminal  Evidence,  §  440,  says  '*An  ac- 
complice is  a  person  who  knowingly,  voluntarily,  and 
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with  common  intent  with  the  principal  offender  unites 
in  the  commission  of  the  crime."  This  definition  is 
approved  by  this  court  in  State  v.  Roberts,  15  Or.  107, 
and  we  take  it  is  the  law  of  this  state  on  the  subject: 
1  Bishop  on  Criminal  Procedure,  §  1159.  Judged  by 
this  rule  Mrs.  Huntington  was  not  an  accomplice  with 
Carr;  even  appellant's  counsel  makes  her  an  accom- 
plice solely  by  presumptions  of  knowledge  and  intent 
on  her  part 

An  innocent  elderly  lady  unacquainted  with  courts 
or  law  or  legal  rights,  customs,  or  duties  is  approached 
by  a  crafty,  designing  man  with  a  proposition  to  sub- 
mit to  her  husband  and  she  does  so  and  then  reports 
to  this  man  that  her  husband  would  have  nothing  lo 
do  with  his  villainous  schemes.  She  is  still  pursued 
by  the  man  placing  in  her  hand  the  money  with  a  re- 
quest to  give  it  to  her  husband  a  few  minutes  before 
she  meets  her  husband  and  she  again  communicates  to 
her  husband  what  has  taken  place,  and  this  man  who 
is  gray  in  sin,  a  crafty  man  of  the  world,  engaged 
knowingly  in  trying  to  save  the  neck  of  a  murderer 
by  corrupting  the  jury,  asks  this  court,  as  he  asked 
the  trial  court,  to  say  that  the  lady  is  a  person  who 
knowingly,  voluntarily,  and  with  a  common  intent 
united  with  him  in  the  commission  of  the  crime.  The 
more  statement  of  the  proposition,  in  connection  with 
the  evidence  in  this  case,  the  character  of  the  lady, 
her  appearance  and  conduct  on  the  witness  stand, 
ought  to  be  sufficient  answer  to  appellant's  claim,  and 
satisfy  this  court  of  the  correctness  of  the  ruling  of 
the  trial  court.  We  do  not  dispute  the  proposition 
that  if  Mrs.  Huntington  is  an  accomplice  that  the  de- 
fendant is  entitled  to  be  discharged;  we  contend 
simply  that  she  was  an  innocent  agent  The  question 
as  to  whether  Mrs.  Huntington  was  or  was  not  an  ac- 
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complice  was  submitted  to  the  jury  as  a  question  of 
fact  to  be  decided  by  them,  with  proper  instructions 
of  the  court  to  acquit  the  defendant  if  they  found  her 
to  be  an  accomplice.  We  think  the  court  committed 
no  error  in  submitting  this  question  to  the  jury.  The 
rulings  and  instructions  of  the  court  were  evidently 
made  upon  the  theory  that  it  was  the  province  of  the 
jury  to  determine  from  the  evidence  whether  Mrs. 
Huntington  was  an  accomplice  with  Carr  or  was 
simply  an  instrument  in  his  hands,  a  mouthpiece 
through  which  Carr  reached  the  ear  of  Huntington, 
and  the  determination  of  that  question  by  this  court 
determines  all  the  questions  presented  by  the  excep- 
tions of  the  appellant  to  the  rulings  and  instructions 
of  the  court.  The  cases  cited  by  appellant  to  sustain 
his  contention  are  cases  where  the  witness  was  an  ad- 
mitted accomplice  and  the  errors  of  the  trial  courts 
consisted  in  not  correctly  instructing  the  jury  on  the 
law  affecting  corroboration  of  accomplices'  testimony. 
In  this  case  the  state  contended  and  the  jury  found 
that  Mrs.  Huntington  was  not  an  accomplice  and  the 
evidence  in  the  case  sustains  the  contention. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  At  common  law  juries  might  convict  upon  the 
testimony  of  an  accomplice  alone,  if  it  carried  convic- 
tion to  their  minds,  although  it  was  deemed  so  unre- 
liable that  the  courts  generally  advised  them  not  to 
do  so  unless  it  was  corroborated  by  other  evidence. 
But  the  credit  to  be  given  to  the  testimony  of  such 
a  witness,  and  the  corroboration  necessary  to  render 
it  satisfactory,  were  matters  to  be  considered  and  de- 
termined by  the  jury,  Mid,  if  they  were  fully  convinced 
thereby,  the  conviction  was  legal,  though  without  other 
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support  than  the  testimony  of  an  accomplice.  But  in 
this  state  the  rule  has  been  so  changed  by  statute 
that  the  uncorroborated  testimony  of  an  accomplice, 
however  satisfactory  to  a  jury,  is  insufficient  to  coc- 
rict  Section  1371  of  Hill's  Code  provides  that  ^'A 
conviction  cannot  bo  had  upon  the  testimony  of  an 
accomplice,  unless  he  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the 
commission  of  the  crime,  and  the  corroboration  is  not 
sufficient  if  it  merely  show  the  commission  of  the 
crime  or  the  circumstances  of  the  commission."  This 
statute  absolutely  prohibits  a  conviction  in  a  criminal 
case  upon  the  uncorroborated  testimony  of  an  accom- 
plice, even  although  the  jury  may  believe  such  testi- 
mony to  be  entirely  true,  and  that  it  establishes  the 
defendant's  guilt  beyond  a  reasonable  doubt  It  pro- 
ceeds upon  the  theory  that  experience  in  the  admin- 
istration of  the  criminal  law  has  shown  the  sources 
of  such  testimony  to  be  generally  so  corrupt  as  to 
render  it  unworthy  of  belief,  and  that  it  is  therefore 
better  as  a  matter  of  public  policy  to  forbid  a  convic- 
tion on  the  uncorroborated  testimony  of  an  accomplice, 
although  the  guilty  may  thereby  sometimes  escape 
punishment,  than  to  leave  it  possible  for  the  con- 
viction of  an  innocent  person  on  such  testimony. 
Whether  this  rule  of  law  is  wise  or  unwise  is  not  for 
us  to  inquire.  It  is  so  written,  and  must  be  applied 
by  the  court  As  said  by  the  late  Mr.  Justice 
Strahan,  in  his  opinion  in  the  case  of  State  v.  JarviSr 
18  Or.  364,  (23  Pac.  251,)  **the  statute  has  made  cor- 
roboration of  an  accomplice  necessary,  so  that  the 
court  has  no  control  over  the  subject  except  to  apply 
the  statute.  The  court  has  no  discretion,  but  is  bound 
to  apply  the  statute,  indiscriminately,  to  all  cases 
wherever  an  accomplice  appears  as  a  witness,  and  the 
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state's  case  depends  solely  upon  his  uncorroborated 
testimony.  If  we  wore  now  engaged  in  making  the 
law,  no  doubt  we  would  declare  a  different  rule;  but 
the  principle  is  already  established  and  fixed  by  the 
authorities,  and  we  could  only  add  to  the  uncertainty 
of  the  law  by  disregarding  them,  —  a  thing  which  we 
have  no  right  to  do.  This  point  plainly  marks  the 
distinction  between  legislative  and  judicial  power 
*  *  *.  The  legislature  might  have  declared  an  ac- 
complice incompetent  as  a  witness;  but  he  may  be  a 
witness,  and  the  legislature  has  not  said  that  he  shall 
not  be  believed  if  uncorroborated,  but  that  a  convic- 
tion shall  not  be  had  upon  his  testimony  unless  there 
is  other  evidence  tending  to  prove  the  defendant's 
complicity  in  the  offense  charged."  Now,  in  the  case 
at  bar,  it  is  conceded  by  the  state  that  there  was  no 
testimony  whatever  given  on  the  trial  tending  in  any 
way  to  connect  the  defendant  with  the  commission  of 
the  crime  charged,  except  that  of  Mrs.  Hunting^ton,  and 
her  testimony  is  wholly  uncorroborated.  If,  then,  she 
was  an  accomplice,  within  the  meaning  of  the  statute, 
it  is  plain  the  evidence  was  insufficient  to  convict, 
however  clearly  it  may  have  shown  the  defendant's 
guilt.  The  legislature,  in  its  wisdom,  has  declared 
that  no  person  shall  be  convicted  of  a  crime  in  this 
state  upon  the  uncorroborated  testimony  of  an  accom- 
plice, and  upon  it  and  not  the  courts  must  rest  the 
responsibility  for  the  consequences.  The  contention 
for  the  defendant  is  that  the  trial  court  should  have 
ruled,  as  a  matter  of  law,  that  the  witness  was  an  ac- 
complice, and  directed  an  acquittal;  while  the  state 
claims  the  question  was  properly  submitted  to  the  jury 
for  their  determination.  We  understand  the  rule  to 
be  that  where  there  is  any  conflict  in  the  testimony 
as  to  whether  a  witness   is  or  is  not  an  accomplice, 
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the  issue  must  be  submitted  to  ;he  jury  uuder  proper 
instructions  of  the  court,  but  where  the  facts  are  all 
admitted  and  no  issue  thereon  is  raised  by  the  evi- 
dence, it  then  becomes  a  question  of  law  for  the  coxirt 
as  to  the  effect  of  the  uncontradicted  testimony:  State 
V.  Roberts,  15  Or.  187  (13  Pac.  896);  State  v.  Light,  17  Or. 
358  (21  Pac.  132);  State  v.  Jarvis,  18  Or.  360  (23  Pac 
251);  Armstrong  v.  State,  33  Texas  Grim.  Rep.  417  (26 
S.  W.  829);  Williams  v.  State,  33  Texas  Grim.  Rep.  12^ 
(47  Am.  St  Rep.  21,  25  S,  W.  629).  Here  there  was 
QO  conflict  in  the  evidence  or  issue  raised  thereby  as 
to  the  capacity  or  knowledge  of  Mrs.  Huntington,  or 
the  part  she  took  in  the  commission  of  the  crime. 
Her  connection  therewith  and  what  she  did  was  ad- 
mitted, so  that  the  question  presented  was  purely  one 
of  law,  and  not  of  fact,  and  the  court  erred  in  submit- 
ting it  to  the  jury. 

2.  And  it  seems  to  us  there  can  be  no  escape 
from  the  conclusion  that  on  this  record  Mrs.  Huntington 
was  an  accomplice  of  the  defendant.  Under  all  the  au- 
thorities one  who,  being  of  mature  years  and  in  pos- 
session of  his  ordinary  faculties,  knowingly  and  volun- 
tarily cooperates  with  or  aids  and  assists  another  in 
the  commission  of  a  crime  is  an  accomplice,  without 
regard  to  the  degree  of  his  guilt:  1  Russell  on  Crimes, 
49;  Wharton  on  Griminal  Evidence,  §  440;  Rice  on 
Criminal  Evidence,  §  319;  Bishop  on  Griminal  Proced- 
ure, §  1159;  Cross  v.  People,  47  111.  152  (95  Am.  Dec.  474). 
The  terra  is  generally  used  in  discussions  involving 
the  admissibility  or  weight  to  be  given  to  the  testi- 
mony of  one  particeps  criminis  against  his  fellow.  In 
such  case  the  grade  of  guilt  is  ordinarily  unimpor- 
tant,  and  therefore  an  accomplice  is  an  appropriate 
term  because  it  implies  nothing  as  to  grade.     It  is  so 
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used  in  the  statute.  It  is  claimed  that  the  case  was 
properly  submitted  to  the  jury  on  the  theory  that 
Mrs.  Huntington  may  have  been  an  innocent  agent  of 
the  defendant,  and  therefore  not  an  accomplice,  but 
there  was  no  issue'  of  that  kind  made  by  the  testi- 
mony. An  innocent  agent  in  this  sense  is  one  who 
does  an  unlawful  act  at  the  solicitation  or  reciuest  of 
another,  but  who,  from  defect  of  understanding  or 
I^'norance  of  the  inculpatory  facts,  incurs  no  legal 
guilt:  Bishop  on  Criminal  Law,  §  310.  Mrs.  Iluntin;^:- 
ton  was  clearly  not  an  agent  of  this  kind.  She  was 
a  woman  of  mature  years,  in  full  possession  of  her 
faculties,  and,  from  aught  that  appears,  of  ordinary  in- 
telligence. She  knew  the  money  was  handed  to  her 
by  the  defendant  to  be  given  her  husband  **to  help 
Kelly,"  and  what  part  she  was  expected  to  take  in  the 
affair.  With  full  knowledge  of  the  purpose  to  be  ac- 
complished, and  the  use  to  be  made  of  the  money, 
she  freely  and  voluntarily  undertook  to  and  did  aid 
and  assist  in  the  matter  by  offering  the  money  to  her 
husband  to  corruptly  inlluence  his  verdict.  It  luay  be 
true  that  she  was  induced  by  the  promise  of  some 
pecuniary  reward  to  herself  to  participate  in  the 
scheme  without  fully  realizing  the  enormity  of  the 
offense;  but  she  must  have  known  she  was  doin;^- 
wrong,  or  at  least  cannot  plead  ignorance  of  the 
law  as  an  excuse  for  her  conduct.  She  knew,  or 
is  conclusively  cTiargeable  with  knowledge,  that  the 
transaction  in  which  she  was  engaged  was  a  crime, 
and  that  her  cooperation  was  necessary  to  its  com- 
mission. Without  her  active  cooperation  it  could  not 
have  been  committed,  because  she  was  the  only 
means  of  communication  between  the  defendant  and 
her  husband.  No  offer  to  bribe  him  was  made  ex- 
cept through  her,  and,  under  these   circumstances,  if 
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she  was  not  an  accomplice  the  crime  charged  was  not 
committed.  The  submission  to  the  jury  of  the  ques- 
tion as  to  whether  Mrs.  Huntington  was  an  accomplice 
was  equivalent  to  allowing  them  to  decide  in  effect 
whether  the  statute  should  be  enforced  or  suspended 
as  in  their  judgment  would  best  promote  the  ends  of 
justice,  and,  in  view  of  the  section  above  quoted,  was 
an  evasion  of  a  duty  incumbent  upon  the  court  The 
statute  is  binding  both  on  courts  and  juries,  and  its 
provisions  cannot  be  evaded,  however  wholesome  the 
result  might  be  in  a  particular  case,  by  submitting  to 
a  jury  the  question  as  to  whether  a  witness  is  an  ac- 
complice, when  no  such  issue  of  fact  is  raised  by  the 
testimony.  From  these  conclusions  it  follows  that  we 
have  no  alternative  under  the  law  but  to  reverse  the 
judgment,  and  it  is  so  ordered.  Reversed. 
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i  m  HUME   v.  KELLY. 

g   g8  [43  pao.  880.] 

1.  Parties  to  Actions  on  Official  Bonds — Code,  f  841. — A  county  is  a 

]jroper  party  plaintiff  in  an  action  under  an  official  bond  of  a  tax 
collector,  U>  recover  for  default  in  paying  over  taxes  levied  and  col- 
lected for  state,  county,  and  school  purposes,  under  Hiirs  Code,  f  Wl, 
})rovicling  that  any  person  injured  by  the  misconduct  of  the  prind|«l 
in  such  bond,  may  maintain  an  action  thereon  in  his  own  name,  al- 
tliougli  the  bond  runs  to  the  state:  Cfrook  County  v.  Bushnell^  15  Or. 
1<;9,  cited  and  approved. 

2.  Amending  Pleadings  by  Changing  Names  of  Parties — Oods.  f  lOL— 

An  amendment  of  the  comi)laint  in  an  action  by  a  district  attorney 
upon  an  official  bond,  by  adding  the  county,  which  is  the  real  parry 
in  interest,  as  plaintiff,  is  authorized  by  Hill's  Code,  §  101,  providing 
til  at  the  court  may  at  any  time  before  trial  allow  a  pleading  to  be 
amended  by  changing  the  name  of  a  party,  for  such  an  amendmeiis 
does  not  change  the  cause  of  action :  Foste  v.  Siandard  Inguranoe 
pany,  26  Or.  449,  cited  and  approved. 
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3.  Amendments — Official    Boxd«  —  Code,    J  342. — Under     Hiirs    Code. 

g  342,  before  an  action  can  be  commenced  on  an  official  iindcrtakinjr 
by  another  than  the  state  or  corporation  m  the  name  of  whicli  the 
undertaking  runs,  leave  must  be  obtained  from  the  court  where  the 
action  is  triable:  Crook  County  y.  Bitshnell,  15  Or.  169,  cited  and  ap- 
proved. 

4.  Amendment  of  Pleadiugs. — Permission  to  amend  a  complaint  is  prop- 

erly denied  where  the  amendment  if  allowed  would  leave  the  com- 
plaint subject  to  objections  that  it  was  intended  to  obviate. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  action  was  instituted  in  the  name  of  Wilson  T. 
Hume,  district  attorney,  to  recover  upon  the  official 
bond  of  the  defendant  Penumbra  Kelly,  given  as  sher- 
iff and  tax  collector  of  Multnomah  County,  Oregon, 
with  the  defendants  George  B.  Markle  and  E.  B.  Mc- 
Farland  as  sureties.  The  bond  was  given  to  the  State 
of  Oregon,  in  the  penal  sum  of  four  hundred  thousand 
dollars,  conditioned  that  **if  the  said  Penumbra  Kelly 
shall  well  and  truly  and  faithfully  perform  and  exe- 
cute his  duties  as  such  tax  collector,  according  to  law, 
and  according  to  the  requirements  of  any  law  to  be 
hereafter  enacted,  and  pay  over  to  the  county  treas- 
urer of  said  county  all  moneys  collected  by  him  as 
such  tax  collector  for  the  said  year  eighteen  hundred 
and  ninety- two,"  then  the  obligation  to  become  void, 
otherwise  to  be  and  remain  in  full  force  and  effect. 
The  defendant  McFarland  moved  the  court  to  require 
the  plaintiff  to  make  the  complaint  more  definite  and 
certain,  and  the  defendants  Kelly  and  Markle  sever- 
ally demurred  thereto,  each  assigning  substantially  the 
same  grounds,  namely,  first,  that  plaintiff  has  not  legal 
capacity  to  sue;  ^second,  that  the  complaint  does  not 
state  facts  suf&cient  to  constitute  a  cause  of  action; 
and,  third,  that  the  plaintiff  is  not  the  real  party  in  in- 
terest   The  motion  was  overruled,  and  the  demurrers 
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sustained.  Subsequently,  the  plaintiff  moved  the  conrt 
for  leave  to  amend  the  complaint  by  adding  the  State 
of  Oregon  ^nd  County  of  Multnomah  as  parties  plain- 
tiff in  said  action,  and  the  defendant  Markle  moved  for 
a  judgment  of  dismissal.  These  motions  came  on  to 
heard  at  the  same  time,  but  by  consent  of  the  parties 
the  plaintiff's  motion  was  amended  by  striking  there- 
from the  State  of  Oregon  as  a  proposed  party,  and 
upon  this  state  of  the  record  the  court  disallowed  the 
former  and  sustained  the  latter  motion,  and  thereupon 
rendered  judgment  against  plaintiff,  dismissing  the 
complaint  with  costs,  from  which  judgment  plaintiff 
appeals.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr. 
John  H.  Hall,  and  a  brief  by  Messrs.  Hume  and  Halh  and 
Dolph,  Mallory  and  Simon,  to  this  effect 

The  court  erred  in  refusing  permission  to  amend 
the  complaint  by  substituting  the  name  of  the  real 
party  in  interest.  It  is  not  denied  that  the  bond  set 
out  in  the  complaint,  and  the  allegations  showing  lia- 
bility of  Kelly  and  the  other  defendants,  state  a  good 
cause  of  action.  The  pleading  is  drawn  upon  the 
theory  that  the  district  attorney,  as  trustee  of  the 
county,  was  the  proper  party  plaintiff,  and  that  the 
county  is  the  cestui  que  trust.  It  is  apparent  from  the 
pleading  that  Multnomah  County  is  the  real  party  in 
interest,  and  this  the  demurrer  of  Markle  alleges.  The 
allegations  of  the  complaint  show  that  the  money  col- 
lected by  Kelly  was  tax  money,  and  belonged  to  the 
county,  and  that  the  failure  to  pay  4t  over  according 
to  his  duty,  under  the  law,  was  the  county's  loss,  and 
that  Hume,  though  demanding  judgment  in  the  name 
of  his  office,   and  in  the  capacity  of  plaintiff,  is  in  re- 
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ality  demanding  the  county's  money  for  the  county, 
and  as  its  agent  and  trustee.  There  is  no  dispute 
that  Kelly  and  the  other  defendants  —  his  bondsmen  — 
actually  owe  the  money  to  the  county.  The  question 
is,  had  the  court  authority,  under  these  circumstances, 
to  allow  the  amendment?  This  demurrer  might  be 
fatal  at  common  law,  where  forms  seemed  sometimes 
a  more  potential  factor  in  the  administration  of  justice 
than  substance.  But  our  statute  has  changed  this 
condition  and  has  made  substance  and  not  form  the 
chief  consideration.  Sections  41  and  101  of  Hill's  Code 
afford  ample  authority  for  allowing  this  amendment. 
This  statute  was  enacted  to  relieve  suitors  from  the 
effect  of  the  harsh  rules  of  the  common  law,  by  en- 
abling courts  **in  furtherance  of  justice"  to  allow 
amendments  to  pleadings  to  that  end;  and  such  stat- 
utes have  always  been  broadly  and  not  narrowly  con- 
strued. The  following  cases  show  the  extent  and  va- 
riety of  application  of  the  rule  for  which  we  contend: 
Harrington  v.  Slade,  22  Barb.  162;  Stringer  v.  Davis,  30  Cal. 
318;  Henderson  v.  Morris,  5  Or.  24;  Hexter  v.  Schneider, 
14  Or,  187;  Miller  v.  Gerry,  30  Iowa,  301;  Adner  v.  Des- 
mukes,  22  Mo.  101;  Langdon  v.  Shelby,  75  Mo.  482;  Harris 
V.  Plant,  31  Ala.  689;  Liggett  v.  Ladd,  23  Or.  26. 

It  is  not  claimed  that  the  real  character  of  this 
proceeding  would  be  changed  in  the  slightest  degree  if 
Multnomah  County  were  made  plaintiff.  Any  defense 
which  could  be  made  against  the  bond  with  Hume 
as  plaintiff,  under  the  allegations  of  this  complaint, 
could  be  made  if  Multnomah  County  were  plaintiff. 
In  the  complaint,  as  it  stands.  Multnomah  County,  is  in 
effect  the  plaintiff.  Hume  claims  nothing  for  himself. 
All  that  he  demands  is  for  Multnomah  County.  He 
has  used  his  own  name  and  the  name  of  his  office  to 
demand  for  Multnomah  County  that  which  the  county, 
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according  to  technical  rules,  should  have  demanded 
itself.  Leave  to  correct  this  mistake,  by  making  the 
record  show  *that  the  county  demands  its  own  money 
in  its  own  name  is  all  that  is  sought  It  would  be 
difficult  to  invent  a  case  where  the  objection  to  this 
motion  could  be  based  upon  grounds  more  absolutely 
technical,  or  where  substantial  justice  could  more  di- 
rectly demand  that  the  motion  should  be  allowed. 
The  cases  above  cited,  based  upon  statutes  substan- 
tially similar  to  our  own,  settle  the  question  of  power, 
and  since  the  motion  in  this  case  was  denied  by  the 
court  below  upon  the  ground  that  it  lacked  the  power 
to  allow  it,  and  not  in  the  exercise  of  a  discretion,  we 
think  there  was  error  which  this  court  ought  to  and 
will  correct. 

For  respondents  there  were  oral  arguments  by 
Messrs,  Zera  Snow  and  John  W.  Whalley,  and  a  brief  by 
Messrs.  Snow  and  McCamant,  and  Whalley,  Strahan  and  Pipes, 
to  this  effect. 

The  bond  in  question  running  to  the  state,  the 
state  alone  could  bring  an  action  at  law  upon  it, 
and  this  action  as  we  claim  can  only  be  brought  by 
the  attorney-general  under  the  conditions  prescribed 
in  the  act  defining  his  duties:  Session  Laws  of  Oregon, 
1891,  p.  188,  The  bond  itself  is  executed  in  attempted 
compliance  with  section  2794,  Hill's  Code,  and  being 
solely  for  the  benefit  of  the  County  of  Multnomah 
should  have  run  to  the  latter:  Hill's  Code,  §  2392. 

The  court  did  not  err  in  refusing  plaintiff  the 
leave  to  amend  asked  for,  or  in  rendering  judgment 
of  dismissal.  Amendments  will  not  be  allowed  where 
the  effect  is  to  change  the  cause  of  action,  whether 
this  change  results  from  a  new  or  distinct  cause  of 
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action  arising  from  the  allegations  in  the  proposed 
amendment,  or  whether  it  arises  by  the  substitution  of 
one  plaintiff  for  another:  Van  De  Haar  v.  Van  Domseler, 
56  Iowa,  671;  Humphrey  v.  Hughes,  79  Ky.  487;  Kavanaugh 
V.  ffNcil,  53  Wis.  101;  Stevenson  v.  Mudgett,  10  N.  H.  338 
(34  Am.  Dec  158);  Lumpkin  v..  Collier,  69  Mo.  170;  Carr 
V.  Collins,  27  Ind.  306. 

Amendments  permitted  under  section  41  of  the 
Code  whereby  new  parties  are  added,  are  allowed 
only  in  order  to  fully  determine  the  cause  as  be- 
tween the  parties  originally  brought  in.  If  the  plain- 
tiffs right  can  be  determined  as  between  him  and  the 
original  defendant  without  the  addition  of  other  par- 
ties, then  amendments  cannot  be  made  making  addi- 
tional parties  plaintiff  or  defendant:  Pomeroy's  Reme- 
dies. §§  418-420;  McMahon  v.  Allen,  12  How.  Pr.  39-45; 
Treer  v.  Bryan,  12  Ind.  343;  Carr  v.  Collins,  27  Ind.  306. 

It  is  important  in  considering  the  question  of 
amendment  here  to  notice  who  is  asking  to  amend. 
It  is  the  district  attorney  alone  who  on  July  twenty- 
third,  eighteen  hundred  and  ninety-four,  was  directed 
to  institute  proceedings  on  the  bond  in  question,  by 
the  County  Court  of  Multnomah  County.  The  action 
is  commenced  by  Mr.  Hume  in  pursuance  of  such  or- 
der in  his  own  name:  Abstract,  page  9.  The  allega- 
tion in  the  complaint  is  that  the  four  hundred  thou- 
sand dollars,  the  penalty  of  the  bond,  is  due  the  State 
of  Oregon.  If  due  the  state  it  cannot  be  due  Multno- 
mah County  or  Mr,  Hume.  If  due  the  state,  then 
neither  the  county  nor  Hume  are  parties,  for  the  de- 
fendants owe  them  no  duty,  no  money;  in  other  words, 
the  averment  being  that  it  is  due  to  the  state  ex- 
cludes any  hypothesis  that  it  can  be  due  to  others 
either  jointly  or  severally.  The  amendment  asked  foi 
was  not  to  change  the  averment  as  to  the  party  to 
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whom  the  money  was  due,  but  merely  to  bring  in  tho 
stale  and  the  county.  Would  the  county  or  Hume 
have  had  any  interests  in  the  controversy,  when  made 
parties,  the  money  being  due  the  state?  Is  it  an  abuse 
of  lei:al  discretion  to  refuse  a  proposed  amendment, 
which,  if  allowed,  would  render  the  complaint  demur- 
rable for  defect  or  misjoinder  of  parties?  Again,  did 
not  the  court  properly  exercise  its  discretion  in  re- 
fusing to  grant  an  amendment  at  the  request  of  a 
party  who,  the  court  had  held,  could  not  sue;  who 
had  no  interests;  and  especially  when  in  the  very 
motion  to  make  new  parties  by  amendment,  it  ap- 
peared that  the  party  who  had  no  interest  and  not 
the  pai'ty  who  had,  was  seeking  the  amendment? 
Could  the  court  properly  exercise  a  discretion  to  com- 
pel the  state  of  Oregon  to  come  in  as  a  plaintiff  in  a 
case  in  which  the  state  itself  did  not  ask  for  it?  To 
make  the  state  and  Multnomah  County  sue  whether  or 
not  the  authorities  desired  to  do  so?  To  ask,  is,  it 
seems  to  us,  to  answer  the  questions,  and  to  show  that 
the  court  not  only  did  not  err,  but  that  it  would  have 
erred  had  it  done  otherwise  than  as  it  did. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  corporations  and  persons  entitled  to  sue 
and  recover  upon  official  undertakings  of  the  nature 
of  the  one  set  out  herein  are  appropriately  and  suffi- 
ciently designated  by  statute.  Section  340,  Hill's  Code, 
provides  that  "The  official  undertaking  or  other  se- 
curity of  a  public  officer  to  the  state,  or  to  any  county, 
city,  or  other  municipal  or  public  corporation  of  like 
character  therein,  shall  be  deemed  a  security  to  the 
state,  or  to  such  county,  city,  town,  or  other  municipal 
or   public  corporation  as  the  case  may  be,  and  also, 
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to  all  persons  severally  for  the  official  delinquencies, 
against  which  it  is  intended  to  provide."  Section  341 
provides  that  **When  a  public  officer,  by  official  mis- 
conduct or  neglect,  shall  forfeit  his  official  undertak- 
ing or  other  security,  or  render  his  sureties  therein 
liable  upon  such  undertaking  or  other  security,  any 
person  injured  by  such  misconduct  or  neglect,  or  who 
is  by  law  entitled  to  the  benefit  of  the  security,  may 
maintain  an  action  at  law  thereon  in  his  own  name, 
against  the  officer  and  his  sureties,  to  recover  the 
amount  to  which  he  may  by  reason  thereof  be  en- 
titled." These  sections  were  intended  to  give  a  right 
of  action  upon  the  undertaking  directly  to  the  real 
party  in  interest,  whether  it  be  the  state,  a  municipal, 
or  public  corporation,  or  to  a  private  individual.  This 
construction  is  borne  out  by  reading  in  connection 
therewith  sections  843  and  344;  and,  indeed,  such  is 
the  judicial  interpretation  thereof.  See  Habersham  v. 
Sears,  11  Or.  436  (5  Pac.  203);  Howe  v.  Taylor,  6  Or. 
1184;  Crook  County  v.  Bushnell,  15  Or.  169  (13  Pac.  886). 
Taxes  levied  for  state  and  county  purposes,  when 
collected,  belong  to  the  county  in  which  they  are 
levied.  The  same  may  also  be  said  of  taxes  levied 
for  school  purposes,  until  apportioned  to  the  several 
school  districts.  The  county  becomes  a  debtor  to  the 
state  to  the  extent  of  the  state's  levy  apportioned  to 
such  county:  Commissioners  of  Multnomah  County  v.  State, 
1  Or.  359;  State  v.  Baker  County,  24  Or.  141  (33  Pac. 
530).  The  purpose  of  the  action  upon  the  undertak- 
ing being  to  recover  for  taxes  levied  for  state,  county, 
and  school  purposes,  and  collected  by  the  defendant 
Kelly  as  tax  collector  of  Multnomah  County,  that 
county  would  be  a  proper  party  plaintiff  therein  al- 
though the  bond  runs  in  the  name  of  the  State  of 
Oregon,     Of  this  there  can  be  no  doubt 
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2.  It  is  claimed  that  the  court  below  cominitted 
error  in  disallowing  plaintiff's  motion  for  leave  to 
amend  the  complaint  by  adding  Multnomah  County  as 
a  party  plaintiff,  and  section  101,  Hiirs  Code,  is  in- 
voked in  support  of  the  contention.  It  provides  that 
•*The  court  may,  at  any  time  before  trial,  in  further- 
ance of  justice,  and  upon  such  terms  as  may  be  proper, 
allow  any  pleading  or  proceeding  to  be  amended  by 
adding  the  name  of  a  party  or  other  allegation  mate- 
rial to  the  cause,  and  in  like  manner  and  for  like  rea- 
sons it  may,  at  any  time  before  the  cause  is  submitted, 
allow  such  pleading  or  proceeding  to  be  amended  by 
striking  out  the  name  of  any  party,  or  by  correcting 
a  mistake  in  the  name  of  a  party,'*  etc.  It  has  been 
settled  by  this  court  that  under  the  section  quoted 
from  it  is  within  the  discretion  of  the  trial  court,  at 
any  stage  of  the  case  before  the  cause  is  submitted,  to 
authorize  such  amendments  as  may  be  necessary  to 
make  the  cause  as  ititended  by  the  original  pleading, 
but  not  to  insert  a  new  and  distinct  cause  of  action 
or  defense:  Foste  v.  Standard  Insurance  Company,  26  Or. 
449  (38  Pac.  617).  So  that  it  is  not  permissible  to 
allow  an  amendment  which  would  substantially  change 
the  cause  of  action.  We  understand  from  the  briefs 
of  counsel,  and  are  led  to  assume,  that  the  court  be- 
low disallowed  the  amendment,  not  in  the  exercise  of 
its  discretion,  but  solely  upon  the  ground  that  it  be- 
lieved it  had  no  power  to  grant  the  plaintiif  leave  to 
so  amend.  We  will  therefore  consider  the  question 
here  as  one  of  power  in  the  court,  and  not  as  an  abuse 
of  its  discretion  in  the  premises.  If  the  proposed 
amendment  would  substantially  change  the  cause  of 
action,  it  may  be  conceded  that  the  court  was  without 
power  to  allow  it;  and  the  converse  of  the  proposition 
may  also   be    conceded.     It  seems  the   plaintiff  insti- 


Jan.  1896.]  Hume  v.  Kelly.  407 

tuted  the  action  in  the  exercise  of  his  pl•oro^^ative 
functions  as  the  law  officer  of  the  state  and  of  the 
several  counties  constituting  his  district,  to  recover  in 
behalf  of  Multnomah  County;  not  that  he  claimed  an 
individual  interest  in  the  funds  sought  to  be  recovered, 
but  for  the  reimbursement  of  the  county  for  funds 
belonging  to  it  collected  by  the  defendant  Kelly,  and 
for  which  he  failed  to  account.  In  reality  it  may  be 
considered  as  an  action  brought  by  the  law  oCicer  of 
the  county  to  recover  for  its  use  and  benefit.  In  this 
view  of  the  matter  it  is  not  conceived  that  the  cause 
of  action  would  be  in  any  way  changed  by  allowing 
the  amendment,  A  general  test  as  to  whether  a  new 
cause  of  action  would  be  introdiiced  by  a  proposed 
amendment  is  to  inquire  if  a  recover^''  had  ui)on  the 
original  complaint  would  bar  a  recovery  under  the 
complaint  if  the  amendment  was  allowed,  or  if  the 
same  evidence  would  support  both,  or  the  same  meas- 
ure of  damages  is  applicable,  or  both  are  subject  to 
the  same  plea:  1  Ency.  of  PI.  and  Pr.  556;  Liggett  v. 
Ladd,  23  Or.  26  (31  Pac.  81);  Lumpkin  v.  Collier,  69  Mo. 
170. 

Many  cases  are  to  be  found  establishing  the  doc- 
trine that  the  party  for  whose  use  the  action  is 
brought  may  be  substituted  for  the  nominal  plaintiff, 
where  the  legal  right  of  action  is  shown  to  be  in  the 
former.  So,  where  a  party  sues  in  his  own  right,  he 
may,  if  the  facts  warrant,  amend  his  complaint  so  as 
to  make  the  suit  stand  in  a  representative  capacity; 
and  conversely,  if  he  sues  in  a  representative  capacity, 
he  may  be  allowed  to  amend  by  declaring  in  his  indi- 
vidual capacity;  and  in  neither  instance  is  it  consid- 
ered a  substantial  change  of  the  cause  of  action:  Price 
V.  Wiley,  19  Texas,  142;  Martel  v.  Somers,  26  Texas,  551; 
Wilson  V.  First  Presbyterian  Church,  56  Ga.   554;  Harris  v. 
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Plant,  31  Ala.  639;  Montague  v.  King,  37  Miss.  441;  Wood  v. 
Circuit  Judge,  84  Mich.  521  (47  N.  W.  1103);  Morford  v. 
Diefferibacker,  54  Mich.  593  (20  N.  W.  600);  Lewis  v.  Austin, 
144  Mass.  383  (11  N.  E.  538);  BucMand  v.  Creen,  133  Mass. 
421;  Wells  v.  Stomback,  59  Iowa,  376  (13  N.  W.  339).  In 
the  last  case  cited  the  original  petition  was  entiUed 
**  Washington  Township,  by  W.  B.  Wells,  Township 
Clerk,  Kenedy,  Lore,  and  Kingston,  Township  Trus^ 
tees,"  as  plaintiff.  A  demurrer  to  this  petition  was 
sustained  upon  the  ground  that  plaintiff  had  no  legal 
capacity  to  sua  An  amended  petition  was  then  filed, 
entitled  **W.  B.  Wells,  Clerk  of  Washington  Township, 
as  Plaintiff,"  and  this,  under  a  statute  similar  to  ours, 
was  allowed  to  stand.  In  deciding  the  case,  Seev- 
ERS,  X,  says:  •*We  are  asked  'whether  the  plaintiff, 
having  commenced  the  suit  in  the  name  of  Washington 
Township,  could  amend  the  petition  making  the  clerk 
plaintiff.'  In  Township  of  West  Bend  v.  Munch,  52  Iowa, 
132,  (2  N.  W.  1047,)  it  was  held  a  township  did  not 
have  the  legal  capacity  to  sue.  This  being  so,  it  is 
claimed  there  was  no  plaintiff  named  in  the  original 
petition,  and,  therefore,  none  could  be  substituted;  that 
an  amended  petition  could  not  be  filed  because  there 
was  nothing  to  amend.  But  we  think,  when  there  is 
an  appearance  to  the  action,  and  the  defendant  tests 
the  right  of  the  named  plaintiff  to  maintain  the  action 
by  a  demurrer,  and  the  latter  is  sustained,  the  name 
of  the  proper  parties  plaintiff  may  be  substituted  in 
the  action  by  an  amended  petition,  subject  of  course 
to  an  apportionment  of  the  costs,  and  the  right  of 
the  defendants  to  a  continuance  if  taken  by  surprise. 
If  this  is  not  the  rule,  the  action  must  abate,  and 
another  be  brought.  This,  under  the  statute,  should 
not  be  the  rule  unless  substantial  justice  so  demand-. 
The    statute    in    terms    provides    that    the    court,   in 
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furtherance  of  justice,  may  permit  a  party  to  amend 
any  pleading  'by  adding  or  striking  out  the  name  of  a 
party  *  *  *  or  by  inserting  other  allegations  ma- 
terial to  the  case,  or,  when  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by  conform- 
ing the  pleadings  or  proceedings  to  the  facts  proved': 
Code,  §  2689.  The  defendants  could  make  their  de- 
fense in  this  action  as  well  as  in  a  new  one,  and  they 
could  not  have  been  prejudicially  affected  by  the 
amendment."  So  it  is  here,  the  defendants  could 
make  their  defense,  if  the  amendment  was  allowed, 
as  well  as  now,  in  so  far  as  it  is  apparent  their  de- 
fense would  not  be  changed.  The  complaint,  with  the 
proposed  amendment,  discloses  the  same  issuable  facts 
as  the  one  on  file,  the  same  evidence  would  support 
both,  and  the  same  measure  of  recovery  is  applicable. 
We  think  that  under  these  authorities  the  court  had 
the  power  to  grant  the  amendment 

3.  But  it  would  appear,  notwithstanding,  that  the 
motion  was  rightly  and  appropriately  disallowed.  As 
we  are  advised,  one  of  the  grounds  for  sustaining  the 
demurrer  to  the  original  complaint  was  that  the  ac- 
tion was  brought  by  the  plaintiff  without  having  ob- 
tained leave  of  the  court  or  judge  thereof  where  the 
action  is  triable  as  required  by  section  342,  Hill's 
Code,  At  least,  the  complaint  does  not  show  that 
such  leave  had  been  obtained.  The  proposed  amend- 
ment, if  allowed,  would  leave  the  complaint  subject  to 
the  same  objection,  as  the  county  could  not  sue  upon 
the  undertaking  without  having  obtained  leave  for 
that  purpose,  which  fact  must  be  alleged:  Crook  County 
v.  Bushnell,  15  Or.  169  (18  Pac.  886). 

S8  0K.-29L 
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4.  Where  the  amendment,  if  allowed,  would  leave 
the  complaint  subject  to  objections  that  it  was  in- 
tended to  obviate,  it  is  proper  to  reject  it.  While 
courts  are  always  liberal  in  allowing  amendments  in 
furtherance  of  justice,  and  that  the  real  object  of  the 
dispute  may  be  reached  and  finally  determined,  they 
will  not  do  a  vain  thing.  For  these  reasons  the  judg- 
ment of  the  court  below  will  be  affirmed. 

Affirmed. 


Argued  Norember  6,  1895 ;  decided  January  13,  1896. 
STATE  V,  SECURITY  SAVINGS  COMPANY. 

[43  Pac  160.] 

1.  FiHAL  Order— Appeal— CoDK,  1 535.— Au  order  overruling  a  de- 
murrer to  a  bill  of  discovery,  and  requiring  defendant  to  answer  in- 
terrogatories set  forth  therein  is  " final*'  for  the  purpose*^  uf  appeal. 

1  Rkqdisites   of   a    Bill   of    Discovery    Under   Sectios   ZU\    Hiil'8 
e47   381  Ck>DE.— In  order  to  sustain  a  proceeding  under  section  SU3  of  Hill's 

Code,  authorizing  a  bill  of  discovery,  with  interrogatories  atiacheii, 
whenever  the  governor  '*is  informed  or  has  reason  to  believe"  that 
any  bank  has  any  money  or  other  property  that  has  escheated  to  the 
state,  the  bill  and  interrogatories  must  be  directed  to  some  specific 
fimd  alleged  to  be  in  the  custody  of  the  bank,  and  must  show  that 
the  ^tate  has  a  cause  of  action  as  to  such  fund,  and,  further,  that  the 
desired  information  will  aid  such  action.  Under  the  section  cited  a 
general  inquisilonal  proceeding  cannot  be  maintained. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  proceeding  brought  by  the  district  attor- 
ney of  the  fourth  judicial  district,  by  direction  of  the 
governor,  to  ascertain  whether  the  defendant  bank  has 
in  its  possession  on  deposit  or  otherwise  any  funds  or 
other  property  which  has  escheated  to  the  state.  The 
information,  after  averring  the  official  title  of  the  in- 
formant, and  that  it  is  filed  by  direction  of  the  gov- 
ernor, alleges,   in   substance:    That    the    defendant  is 
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a  private  corporation  organized  and  existing  under 
the  laws  of  this  state,  and  is  now  and  has  been  for 
four  years  last  past  engaged  in  a  general  banking 
business  in  the  City  of  Portland;  that  during  such 
time  divers  and  sundry  depositors  in  defendant's  bank 
have,  since  the  date  of  making  their  deposit,  died  intes- 
tate, without  heirs,  leaving  sundry  and  divers  amounts 
of  money  and  personal  property  on  deposit  and  in  the 
custody  of  defendant  which  has  escheated  to  the  state, 
the  exact  amount  thereof,  the  names  of  the  depositors 
and  date  of  deposit  being  to  the  informant  unlmown; 
that  in  order  to  recover  such  escheated  property  for 
the  use  and  benefit  of  the  state  it  is  necessary  for 
the  informant  to  bring  and  maintain  an  action  at  law 
against  the  defendant,  and  in  order  to  enable  him  to 
do  so  **it  is  necessary  and  proper  for  plaintiff  to  learn 
from  defendant  the  name  of  the  depositor,  the  amount 
and  nature  of  the  deposit,  the  date  of  dej^osit  of  such 
funds  and  other  property  as  now  are  in  the  possession 
of  the  defendant,  which  have  escheated  to  the  state"; 
that  he  intends  and  proposes,  as  directed  by  the  gov- 
ernor, to  commence  an  action  at  law  pursuant  to  the 
provisions  of  chapter  XXV  of  the  Miscellaneous  Laws 
of  Oregon  for  the  recovery  of  such  escheated  funds 
and  other  property  ''as  may  be  found  in  the  custody 
of  said  defendant  bank,"  but  that  he  is  unable  to  do 
so  without  full  discovery  from  said  bank,  wherefore  he 
prays  an  order  of  the  court  directing  and  requiring 
the  defendant,  its  officers  and  agents,  to  appear  at  a 
time  certain,  and  answer  under  oath  the  information 
and  the  several  interrogatories  contained  therein.  The 
first,  second,  third,  fourth,  sixth,  and  seventh  of  such 
interrogatories  require  the  defendant  to  state  the 
names  of  all  persons  depositing  or  leaving  money  or 
other  property  with  it  whose  deposits, — whether  evi- 
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>nce  by  an  open  account,  certificate  of  deposit,  sus- 
.v?nse  account,  or  otherwise, — have  been    dormant  or 
.'.ncalled    for,  or  upon  which  no   payments  have  been 
..:i;de,  or  against  which  checks  have  not  been  drawn, 
:or  a  period  of  seven  years,  together  with  a  description 
of  the  proi')erty  or  amount  of   money  standing  to  the 
credit  of  each  of  such  depositors.     The  fifth  interrog- 
atory requires  the  defendant  to  give  the  names  of  any 
and  all  ilo]^  ositors  whom  it  knew  or  believed  to  have 
died    prior    to     August    first,    eighteen     hundred   and 
ninety-four,   (the    date  of   the    commencement  of  this 
proceeding,)  and  against  whose  accounts  no  checks  had 
been  drawn  on  deposits  made  by  any  executor,  admin- 
istrator, or  other  representative,  and  the  amount  stand- 
ing to  the    credit  of   each    of  such    depositors.    The 
oighth  requires  the  defendant   to  give   a  list  of  any 
money  or  property  held  by  it  or  in  its  possession  at 
the    time    this    proceeding   was    commenced   which  it 
thinks  bhould  escheat  to  the  state.     And  the  ninth  re- 
quires the  bank  to  give  the  name,  date,  and  amount  of 
deposit  of   any  and  all   persons  whom  the  defendant 
knew  or  believed  had  died   intestate  without  heirs  in 
this  state,  and  the   date  of  such   death  as  near  as  it 
might  know  or  be  informed.     The  defendant  demurred 
to  the  information  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  bill  of  discovery,  or  to 
entitle  the  plaintiff   to  the  relief  demanded,  which  de- 
murrer was  overruled,  and  an  order  entered  directing 
and  requiring  the  defendant  to  file  on  or  before  a  cer- 
tain date  fixed  in  the  decree  an  answer  under  oath  to 
the  information  and  interrogatories,  and  especially  to 
answer  each  and  every  interrogatory  contained  in  such 
information.     From  this  order,  or  decree,  the  defend- 
ant appeals.  Rbvebseix 
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For  appellant  there  were  oral  arguments  by  Messrs. 
Joseph  Simon  and  Stewart  B.  Linthieum,  with  a  brief  by 
Messrs.  Dolph,  Mallory  and  Simon,  and  Williams,  Wood  and 
LintJucum,  urging  these  points. 

The  principles  and  doctrines  relating  to  discovery, 
which  have  been  settled  by  courts  of  equity  in  the 
past,  govern  the  bill  of  discovery  in  this  case.  In 
some  states,  bills  of  discovery  have  been  abolished  by 
statute;  in  most,  by  regulations  permitting  the  parties 
to  testify  on  their  own  behalf,  and  to  be  called  as 
witnesses  by  their  adversaries,  with  provisions  for 
compelling  the  production  and  inspection  of  books. 
documents,  etc.  Proceedings  in  relation  to  much  of 
the  ground  covered  by  the  bill  of  discovery  have  been 
greatly  simplified,  and  the  necessity  for  a  resort  to 
that  remedy  lessened.  It  has  been  decided  that  where 
all  the  grounds  upon  which  a  bill  of  discovery  is  based 
have  been  abolished  by  statute,  the  jurisdiction  has 
thereby  necessarily  terminated;  but  it  has  generally 
been  held  that  these  statutory  changes  have  not  af- 
fected the  jurisdiction  over  discovery,  and  that  the 
same  exists  where  it  has  not  been  expressly  abolished: 
1  Pomeroy's  Equity  Jurisprudence,  §  193;  SJiOtivcll  v. 
Smith,  20  N.  J.  Eq.  79.  And  also  that  in  such  cases  all 
the  principles  of  the  law  of  discovery,  not  modltied  or 
abrogated  by  statute,  remain  in  full  force  and  regu- 
late the  action  under  statutory  proceedings:  2  Am. 
and  Eng.  Ency.  of  Law,  210;  Anderson  v.  Bank  of  British 
Columbia  (Law  Rep.),  2  Ch.  Div.  644-G58;  Cashin  v.  Cra- 
dock  (Law  Rep.),  2  Ch.  Div.  140-145;  Ingilby  v.  Shafto, 
33  Beavan,  38.  It  follows  conclusively  to  our  minds, 
and  we  think  the  legislature  so  intended,  that  the  de- 
cisions of  the  courts  which  have  entertained  jurisdic- 
tion   over   discovery,    and    the    established    principles 
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appertaining   thereto,   shall  apply  to  and  govern  ihe 
inquiry   under  section  3143. 

The  bill  fails  to  state  a  case;  and  does  not  entitle 
the  plaintiff  to  the  discovery  sought,  or  any  discov- 
ery or  relief  whatever.  It  must  state  a  prma  fade 
case.  No  facts  are  set  forth  in  the  bill  as  justifying 
the  governor's  belief,  nor  is  there  any  specific  state- 
ment of  any  facts  either  as  to  whose  property  it 
is  claimed  has  escheated,  or  that  can  be  otherwise 
considered  as  constituting  a  foundation  for  the  bill. 
Plaintiil  has  contented  itself  with  the  general  state- 
ment that  certain  persons  have  died  intestate  without 
heirs,  having  money  or  other  personal  property  in  de- 
fendants's  custody,  and  propounds  certain  questions, 
the  answers  to  which  it  is  hoped  will  afford  some 
foundation  for  the  general  allegation  and  elicit  infor- 
mation that  may  be  available  in  future  operations.  In 
an  action  at  law,  or  in  an  ordinary  suit  in  equity,  a 
demurrer  would  lie  to  a  complaint  embodying  the  gen- 
eral and  meagre  statements  of  the  bill  in  suit,  because 
no  cause  of  action  or  suit  would  be  presented  thereby. 
There  would  be  nothing  upon  which  the  court  could 
predict  a  judgment  or  decree.  It  would  seem  that  the 
same  observation  would  apply  upon  a  kindred  state  of 
facts  to  a  bill  seeking  a  discovery,  unless  such  suite 
are  excepted  from  the  operation  of  the  general  rule. 
No  such  exception  exists  in  fact,  and  there  is  no  good 
reason  why  it  should.  These  fundamental  principles 
have  remained  unchanged,  and  are  as  binding  today  as 
they  have  ever  been.  The  rule  has  been  and  is,  that 
the  bill  must  at  least  present  a  prima  facie  case.  A 
prima  fa::c  case  in  this  connection  imports  such  a  state- 
ment of  facts  as  intrinsically  shows  the  existence  of  a 
case,  and  that  the  discovery  sought  is  both  germane 
and   proper:   2  Daniers  Chancery  Pleading  and  Prac- 
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tice,  1556»  1557  (4th  ed.);  2  Story's  Equity  Jurispru- 
dence,  g  1493a  (12th  ed.);  1  Pomeroy's  Equity  Juris- 
prudence,  §  198;  London  v.  Levy,  8  Vesey,  Jr.,  404. 

The  bill  in  suit  states  no  case  whatever.  It  is  clear 
from  the  allegations  and  interrogations  that  the  hope, 
not  the  certainty,  that  something  would  result,  was  the 
animating  motive  in  the  institution  of  the  suit.  No 
action  at  law  may  be  instituted  hereafter,  but  these 
whole  proceedings  may  be  fruitless  in  every  way  ex- 
cept in  subjecting  defendant  to  annoyance  and  ex- 
pense. The  courts  early  declared  their  hostility  to 
such  practices:  Finch  v.  Finch,  2  Vesey,  Sr.,  494;  2  Dan- 
iel's Chancery  Pleading  and  Practice,  155G  (4th  ed.); 
2  Story *s  Equity  Jurisprudence,  §1497  (12th  ed.);  Leg- 
gett  V.  Postley,  2  Paige  Ch.  602.  An  examination  of  the 
interrogatories  will  elicit  nothing  that  can  be  used  to 
support  the  allegations  of  the  bill,  but  will  forcibly 
emphasize  the  application  of  Judge  Story's  remarks 
to  this  case.  Most  of  the  interrogatores  are  addressed 
to  finding  out  the  names  of  all  persons  who  have  left 
various  forms  of  property  with  the  defendant  for 
which  no  demand  has  been  made,  and  regarding  which 
no  dealings  have  been  had,  for  seven  years,  and  the 
amount  and  character  of  such  property.  The  bill 
should,  perhaps,  have  stated  the  grounds  of  the  gov- 
ernor's belief:  Dunleuy  v.  Schwartz,  17  Ohio  St.  640;  Gar- 
ner V.  White,  23  Ohio  St.  192.  It  should  also  have  sot 
forth  the  names  of  the  persons  whose  property  it  is 
claimed  has  escheated,  and,  generally,  such  facts  and 
circumstances  as  would  show  in  a  prima  facie  manner 
the  existence  of  a  right,  and  the  propriety  and  rele- 
vancy of  the  interrogatories.  It  is  no  answer  to  say 
that  the  bank  is  named  as  a  defendant;  for  the  bank 
is  concerned  only  in  so  far  as  it  may  safely  pay  over 
the  money,   and  it  would  seem  to  have  no  connection 
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with  any  sabseqnent  action  at  law,  as  under  the  stat- 
ute it  is  required  to  pay  or  deposit  the  money  or 
property  into  court.  We  hazard  the  opinion  that  no 
case  can  be  found  in  the  books  where  the  meagre 
statements  of  this  bill  or  their  equivalent  were  held  to 
state  a  case,  nor  where  the  general  questions  asked 
were  held  to  be  material  or  proper.  If  such  a  case 
exists  we  have  been  unable  to  find  it. 

For  the  state  there  were  oral  arguments  by  Messrs. 
Cicero  M.  Idleman,  attorney-general,  and  John  H,  Eall 
deputy  district  attorney,  with  a  brief  by  Messrs.  Hall 
Wilson  T.  Hume,  district  attorney,  and  George  E,  Chamber- 
lain, as  follows: 

The  object  of  the  law  is  inquisitorial  for  the  pur- 
pose of  discovering  funds  ^vhich  should  escheat  to 
the  state,  and  is  ancillary  to  section  3137,  of  the  same 
act,  which  provides  the  manner  of  procedure  after  dis- 
covery is  made.  The  act  is  mandatory  to  the  gov- 
ernor, commanding  him  to  act  upon  the  information 
received,  or  if  he  from  any  cause  has  reason  to  be- 
lieve of  the  existence  of  escheated  funds  in  a  bank; 
nor  is  he  required  to  disclose  to  the  district  attorney 
the  source  of  his  information  nor  the  reason  for  his 
belief,  nor  is  it  necessary  for  the  district  attorney  to 
set  out  any  other  reason  for  the  bringing  of  the  suit, 
than  the  directions  of  the  governor.  In  the  case  of 
People  V.  Hibernia  Saving  and  Loan  Society,  reported  in  72 
Cal,  21,  a  case  similar  to  the  one  at  bar,  the  court 
say:  **But  we  are  clear  that  the  person  cited  cannot 
avoid  examination  by  merely  pleading  that  he,  or  it, 
has  no  property  subject  to  escheat.  The  very  pur- 
pose of  the  proceeding  is  the  discovery  of  those 
things,  knowledge  of  which  would  render  the  proceed- 
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ing  unnecessary.  It  cannot,  therefore,  have  been  in- 
tended that  the  state,  or  attorney -general  for  the  state, 
should  be  compelled  to  allege  and  prove  the  fact,  for 
the  ascertainment  of  which  the  proceeding  is  com- 
menced/' It  cannot,  therefore,  he  successfully  con- 
tended in  this  case,  as  claimed  by  appellant,  that  the 
state  must  designate  the  particular  money  or  other 
property  sought,  the  name  of  the  depositor  and  of  all 
persons  in  interest  Were  the  state  possessed  of  the 
knowledge  of  those  facts,  this  proceeding  would  be 
wholly  unnecessary. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  On  this  appeal  two  questions  have  been  pre- 
sented for  consideration:  First,  whether  the  order  over- 
ruling defendant's  demurrer  and  requiring  it  to  answer 
the  information  and  interrogatories  as  prayed  for  in 
the  bill  is  an  appealable  order;  and,  second,  whether 
the  information  states  facts  sufficient  to  constitute  a 
bill  of  discovery.  The  right  of  appeal  is  purely  stat- 
utory, and  unless  the  order  from  which  defendant's 
appeal  is  taken  is  a  final  order,  judgment,  or  decree 
within  the  meaning  of  the  statute,  the  appeal,  of 
course,  cannot  be  entertained.  The  law,  as  we  under- 
stand it,  is  that  an  order  or  decree  is  final  for  the 
purposes  of  an  appeal  when  it  determines  the  rights 
of  the  parties,  and  no  further  questions  can  arise  be- 
fore the  court  rendering  it  except  such  as  are  nec- 
essary to  be  determined  in  carrying  it  into  effect: 
Freeman  on  Judgments,  §  36;  Elliott  on  Appellate 
Procedure,  §  90;  St.  Louis  and  Iron  Mountain  Railroad  Com- 
lany  v.  Southern  Express  Company,  108  U.  S.  24  (2  Sup. 
Ct.  6).  Within  this  principle  we  think  the  present 
order  or  decree  is   final.     The  suit  was    brought  for 
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the  sole  and  only  x^^^pose  of  obtaining  from  the  de- 
fendant an  answer  under  oath  to  the  several  interrog- 
atories, and  for  no  other  relief.  The  information  is  a 
pure  bill  of  discovery  in  aid  of  a  contemplated  action 
at  law,  asking  no  relief;  and  the  only  litigated  ques- 
tion in  the  case  is  the  right  of  the  informant  to  the 
discovery  sought.  When,  therefore,  the  demurrer  was 
overruled,  and  the  court  held  that  the  plaintiff  was 
entitled  to  the  relief  demanded,  and  ordered  and  di- 
rected the  defendant  to  answer  the  iiiterrogatories,  it 
effectually  determined  all  the  issues  in  the  case,  and 
ended  the  controversy  between  the  parties  so  far  as 
it  could  do  so,  leaving  nothing  to  be  done  but  to  en- 
force its  determination  as  made.  No  subsequent  ques- 
tion could  arise  in  the  case  except  as  to  the  form  or 
sufficiency  of  the  defendant's  answers,  and,  therefore, 
in  our  opinion,  it  was  a  final  order  or  decree  within 
the  meaning  of  the  statute,  and  consequently  appeala- 
ble; otherwise  the  defendant  would  be  without  remedy 
by  an  appeal,  though  it  should  be  admitted  that  the 
order  complained  of  was  in  violation  of  its  clear  legal 
rights.  If,  as  contended  by  the  plaintiff,  before  it  can 
appeal  it  must  comply  with  the  order  of  the  court  and 
answer  fully  the  information  and  interrogatories,  an 
appeal  would  be  a  vain  and  useless  proceeding,  for 
the  sole  object  of  the  suit  would  have  been  accom- 
plished, and  defendant's  appeal  could  avail  it  nothing. 

2.  In  support  of  the  demurrer  it  is  contended  that 
the  information  is  insufficient  as  a  bill  of  discovery,  be- 
cause it  does  not  aver  any  facts  showing  a  right  of 
action  in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  aid  of  which  the  discovery  is  sought,  while  the 
contention  for  plaintiff  is  that  the  section  of  the  stat- 
ute under  which  it  was  filed   does  not  contemplate  a 
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common-law  bill  of  discovery,  but  an  inquisitorial  pro- 
ceeding to  compel  a  bank  or  banking  institution  to 
disclose  by  answers  to  interrogatories  propounded  to 
it  whether  it  holds  or  is  in  possession  of  any  property 
which  has  escheated  or  may  escheat  to  the  state,  in 
order  that  the  proper  action  may  be  brought  in  case 
escheated  property  is  thus  discovered.  In  a  word,  the 
effect  of  plaintiff's  contention  is  that  the  statute  is  in- 
tended to  enable  the  plaintiff  to  fish  for  a  cause  of 
action,  and  not  to  prove  an  exisiting  case  out  of  its 
opponent's  mouth,  or  from  documents  in  its  posses- 
sion, as  is  the  object  and  purpose  of  the  common-law 
bill  of  discovery.  The  statute  in  question  provides 
that  **when  the  governor  is  informed,  or  has  reason  to 
believe,  that  any  bank,  banker,  or  banking  institution 
in  this  state  now  has  or  holds  on  deposit,  or  other- 
wise, any  fund,  funds,  or  other  property  of  any  kind 
or  nature  which  has  escheated  to  this  state,  he  shall 
direct  the  district  attorney  in  the  district  where  such 
bank  or  banking  institution  is  located  to  file  in  the 
circuit  court  an  information  or  bill  of  discovery,  with 
proper  interrogatories  to  be  answered  by  the  owner, 
agent,  or  manager  of  such  bank  or  banking  institution, 
and,  upon  the  filing  of  such  information  or  bill,  the 
court  shall  order  and  direct,  at  a  time  to  be  desig- 
nated in  said  bill,  that  said  owner,  agent,  or  manager 
of  such  bank  or  banking  institution  shall,  under  oath, 
file  an  answer  to  said  information  and  interrogatories, 
and  shall  specially  answer  each  and  every  interroga- 
tory contained  in  such  information  or  bill.  If  it  ap- 
pears to  the  court  fronj  such  answer  that  said  bank, 
banker,  or  banking  institution  has  any  property  in  its 
possession  which  has  escheated  or  may  escheat  to  this 
state,  it  shall  direct  the  said  bank,  banker,  or  banking 
institution  forthwith  to  bring  the  same  into  such  court, 
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and  the  court  shall  proceed  to  dispose  of  said  prop- 
erty as  provided  elsewhere  in  this  act":  HilFs  Code, 
§  3143.  Under  this  statute,  whenever  the  governor  is 
informed  or  has  reason  to  believe  that  a  bank  is  in 
possession  of  any  fund,  funds,  or  other  property  which 
has  escheated  to  the  state,  he  is  required  to  direct  the 
proper  district  attorney  to  file  an  information  or  bill 
of  discovery,  with  proper  interrogatories  to  be  an- 
swered by  the  bank;  but,  there  being  no  statutory 
provision  as  to  what  the  bill  shall  contain,  it  seems  to 
us  the  principles  and  doctrines  governing  such  pro- 
ceedings which  have  long  been  settled  by  courts  of 
equity  must  apply  to  and  determine  the  sufficiency  of 
the  proceedings  under  the  statute. 

A  bill  of  discovery  has  a  well  known  and  univer- 
sally recognized  meaning  in  the  law,  and,  in  the  ab- 
sence of  anything  in  the  statute  to  the  contrary,  it  is 
but  fair  to  presume  that  the  legislature  intended  to 
use  the  term  in  its  generally  accepted  legal  sense. 
In  that  sense  it  is  a  mere  instrument  of  procedure  in 
aid  of  relief  sought  by  the  party  in  some  other  judi- 
cial controversy,  filed  for  the  sole  purpose  of  proving 
the  plaintiff's  case  from  the  defendant's  own  mouth, 
or  from  documents  in  his  possession,  and  asking  no 
relief  in  the  suit  except  it  may  be  a  temporary  stay 
of  the  proceedings  in  another  suit  to  which  the  dis- 
covery relates:  Pomeroy's  Equity  Jurisprudence,  §  191. 
As  so  construed,  the  design  of  the  statute  is  to  au- 
thorize the  governor  to  direct  the  district  attorney  to 
file  an  information  or  bill  of  discovery  whenever  he  is 
in  possession  of  facts  the  averment  of  which  would 
support  such  a  proceeding,  and  not  otherwise.  This 
is  strengthened  by  the  fact  that  before  the  governor 
can  direct  the  proceedings  to  be  commenced  he  must 
be  informed  or  have  reason  to  believe  that  the  bank 
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has  in  its  possession  some  fund  or  other  property 
97hich  has  escheated  to  the  state,  and  this  seems  to 
negative  the  idea  that  he  may  cause  a  proceeding  to 
be  instituted  for  the  purpose  of  searching  for  such  in- 
formation, or  for  some  facts  upon  which  to  ba^e  his 
belief.  The  statute  does  not  authorize  the  information 
or  bill  of  discovery  to  be  filed  at  the  pleasure  of  the 
governor,  but  only  when  he  is  informed  that  the  bank 
is  in  possession  of  escheated  property,  or  when  he  has 
knowledge  of  such  facts  and  circumstances  as  give 
him  reason  to  so  believe.  If  he  is  so  informed,  he 
may  direct  the  district  attorney  to  file  the  proper  in- 
formation without  a  bill  of  discovery;  but  if,  from  the 
facts  and  circumstances  within  his  knowledge,  he 
deems  it  advisable,  he  may  direct  that  a  bill  of  dis- 
covery, setting  out  such  facts  and  circumstances,  be 
filed  in  aid  of  an  action  at  law  about  to  bo  brought, 
and  thus  require  the  bank  to  answer  interrogatories 
concerning  the  condition,  amount,  etc.,  of  the  particu- 
lar fund  or  property  which  he  has  reason  to  believe 
is  in  its  possession,  and  has  escheated  to  the  state. 
But,  as  we  read  the  statute,  he  has  no  authority  to  in- 
stitute purely  inquisitorial  proceedings  in  an  endeavor 
to  unearth  some  possible  cause  of  action,  and  thus  re- 
quire the  bank  not  only  to  disclose  but  to  make  a  pub- 
lic record  of  the  confidential  and  private  relations  ex- 
isting between  it  and  its  depositors,  without  a  showing 
of  any  kind  that  the  whole  proceeding  will  not  be 
fruitless  in  every  way.  Before  such  a  proceeding  can 
be  maintained,  it  should  clearly  appear  that  the  legis- 
lature so  intended.  We  think,  therefore,  the  suflSi- 
ciency  of  the  bill  in  this  case  must  be  determined  by 
the  ordinary  rules  defining  the  nature  and  scope  of 
bills  of  discovery.  Such  bills  had  their  origin  in  the 
fact  that  under  the  inflexible  rules  of  the  common  law 
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the  parties  to  an  action  were  incompetent  as  witnesses, 
and  no  means  were  provided  by  which  an  adverse 
party  could  be  compelled  to  produce  documents  in  his 
possession  for  the  use  of  his  opponent  on  the  trial. 
For  this  reason  resort  was  early  had,  in  courts  of 
equity,  to  bills  of  discovery  in  aid  of  an  action  at  law 
either  then  pending  or  about  to  be  commenced,  by 
which  either  party  could  obtain  the  testimony  of  his 
adversary,  or  compel  the  production  of  documents  in 
his  possession  material  to  his  case.  And  while  our 
statute  has  made  the  parties  competent  witnesses,  and 
furnishes  a  simple,  expeditious,  and  summary  means  by 
which  one  party  may  obtain  the  evidence  of  another. 
or  compel  the  production  of  documents  in  his  posses- 
sion, the  proceeding  by  bill  of  discovery  perhaps  still 
remains,  although  the  necessity  for  resort  to  such  a 
remedy  is  much  lessened.  But,  if  so,  the  fundamental 
principles  governing  such  a  bill  have  remained  un- 
changed, and  are  as  binding  today  as  they  have  ever 
been.  Its  object  is  to  enable  the  plaintiff  to  obtain  from 
his  opponent  evidence  material  to  his  case,  either  by 
requiring  him  to  answer  under  oath  interrogatories 
the  answers  to  which  may  be  used  on  the  trial  of  the 
action  at  law,  or  to  produce  documents  in  his  posses- 
sion material  to  plaintiff's  case.  But  it  is  never  suf- 
fered to  be  used  to  enable  him  to  fish  out  a  case  to 
bring,  or  a  defense  to  offer,  and  the  interrogatories 
contained  in  such  a  bill  must  be  directed  to  the  in- 
quiry as  to  whether  a  specific  fact  is  true,  and  not  as 
to  what  are  the  facts  of  some  supposed  case:  62  Law 
Times,  146.  Consequently  it  has  long  been  established 
that  among  the  essential  and  indispensible  requisites 
of  such  a  bill  are  that  it  must  disclose  on  its  face  a 
cause   of   action   in   favor  of  the    plaintiff   in   aid  of 
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which  it  is  brought,  and  that  the  information  sought 
is  material  thereto. 

In  the  language  of  Mr.  Daniel,  it  must  state  ''the 
matter  touching  which  discovery  is  sought,  the  inter- 
est of  the  plaintiff  and  defendant  in  the  subject,  and 
the  facts  and  circumstances  upon  which  the  right  of 
the  plaintiff  to  require  the  discovery  from  the  defend- 
ant is  founded":  2  Daniel's  Chancery  Pleading  and 
Practice  (6th  Am.  ed.),*1557.  And  Mr.  Story  says  that 
'•If  the  bill  does  not  show  such  a  case  as  renders  the 
discovery  material  to  support  or  defend  a  suit,  it  is 
plainly  not  a  case  for  the  interposition  of  the  court. 
Therefore,  where  a  plaintiff  filed  a  bill  for  a  discovery 
merely  to  support  an  action,  which  he  alleged  by  his 
bill  he  intended  to  commence  in  a  court  of  common 
law,  although  by  this  allegation  he  brought  his  car^o 
within  the  jurisdiction  of  a  court  of  equity  to  compel 
a  discovery,  yet,  the  court  being  of  the  opinion  that 
the  case  stated  by  the  bill  was  not  such  as  would  sup- 
port an  action  at  law,  a  demurrer  was  allowed.  For, 
unless  the  plaintiff  had  a  title  to  recover  in  an  action 
at  law,  supposing  his  case  to  be  true,  he  had  no  title 
to  the  assistance  of  a  court  of  equity  to  obtain  from 
the  confession  of  the  defendant  evidence  of  the  truth 
of  the  case":  Story's  Equity  Pleading,  §  319.  And  by 
Mr.  Pomeroy  it  is  said,  **The  plaintiff  in  the  discovery 
suit  must  show  by  his  averments,  at  least  in  a  prima 
facie  manner,  that  if  he  is  the  plaintiff  in  the  action  at 
law  he  has  a  good  cause  of  action,  and  if  he  is  the 
defendant,  he  has  a  good  defense  thereto":  Pomeroy 's 
Equity  Jurisprudence,  §  198.  And  in  Mayor  of  London  v. 
Levy,  8  Vesey,  Jr.,  398,  Lord  Chancellor  Eldon,  in  en- 
forcing the  rule  that  the  bill  must  set  forth  with  rea- 
sonable certainty  the  nature  of  the  action  which  is 
brought,  or,  if  not  brought,  the  nature  of  the  claim  or 
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right  to  support  which  the  action  is  intended  to  be 
brought,  remarks  ''That  where  the  bill  avers  that  an 
action  is  brought,  or,  where  the  necessary  effect  in  law 
of  the  case  stated  by  the  bill  appears  to  be  that  the 
plaintiff  has  a  right  to  bring  an  action,  he  has  a  right 
to  a  discovery  to  aid  that  action  so  alleged  to  be 
brought,  or  which  he  appears  to  have  a  right  and  an 
intention  to  bring,  cannot  be  disputed-  But  it  has 
never  yet  been,  nor  can  it  be,  laid  down  that  you  can 
file  a  bill,  not  venturing  to  state  who  are  the  persons 
against  whom  the  action  is  to  be  brought,  not  stating 
such  circumstances  as  may  enable  the  court,  which 
must  be  taken  to  know  the  law,  and  therefore  the  lia- 
bilities of  the  defendants,  to  judge,  but  stating  circum- 
stances; and  averring,  that  you  have  a  right  to  an  ac- 
oion  against  the  defendants  or  some  of  them.**  Indeed, 
to  this  effect  are  all  the  authorities:  Story's  Equity 
Jurisprudence,  §  1493a;  Adams*  Equity,  133;  2  Beach's 
Equity  Jurisprudence,  §  b56;  Bailey  v.  Dean,  5  Barb.  297; 
Newkirk  v.  Willett,  2  Caine's  Cases,  296. 

Applying  these  rules  to  the  case  before  us,  the  bill 
must  fail.  It  does  not  purport  to  show  that  the  plain- 
tiff has  a  cause  of  action  against  the  defendant,  but 
discloses  on  its  face,  both  by  averment  and  by  the 
interrogatories,  that  it  is  simply  searching  for  one. 
The  averments  are  that  the  proposed  action  cannot 
be  commenced  until  the  plaintiff  learns  from  the  de- 
fendant **the  name  of  the  depositor,  the  amount  and 
nature  of  the  deposit,  and  date  of  deposit  of  such 
funds  or  other  property  as  are  now  in  the  possession 
of  the  defendant,  which  have  escheated  to  the  state,*' 
and  that  such  action  is  to  be  **for  the  recovery  of 
such  sums  or  other  property  as  may  be  found  in  the 
custody  of  said  defendant  bank.'*  It  is  true  the  in- 
formation  alleges  that   divers   and   sundry   depositors 
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have  since  the  date  of  making  their  deposits  died  in- 
testate, without  heirs,  leaving  sundry  and  divers 
amounts  of  money  on  deposit  and  in  custody  of  the 
bank,  which  has  escheated  to  the  state.  But  this  docs 
not  state  a  cause  of  action  in  favor  of  the  plaintiff 
and  against  the  defendant  As  shown  by  the  other 
parts  of  the  information,  it  is  but  the  merest  guess, 
based  on  no  facts  whatever,  unless  it  is  that  the  de- 
fendant has  been  in  the  banking  business  for  four 
years,  and  it  is  barely  possible,  although  nothing  ap- 
pears to  render  it  probable,  that  some  person  or  per- 
sons may  have  died  intestate,  without  heirs,  leaving 
money  or  property  in  possession  of  the  bank.  But 
mere  possibilities  are  not  enough  to  sustain  a  pro- 
ceeding of  this  kind.  It  must  be  based  upon  somo 
tangible  and  substantial  facts.  Indeed,  the  informa- 
tion states  no  case  whatever.  It  is  clear  from  the 
allegations  and  interrogatories  that  the  animating 
cause  which  prompted  the  suit  was  simply  a  hope 
that  something  would  result  from  the  investigation. 
No  action  at  law  could  be  maintained,  so  far  as  the 
bill  discloses,  upon  the  information  sought  to  be  ob- 
tained by  it,  unless  upon  further  investigation  it 
should  be  ascertained  that  some  of  the  dei^ositors 
"whose  names  are  sought  by  this  suit  have  died  intes- 
tate and  without  heirs.  If  defendant  was  required  to 
answer  the  interrogatories,  and  should  place  the  plain- 
tiff in  possession  of  all  the  information  sought  by  the 
bill,  it  would  still  require  further  investigation  and 
proof  to  show  that  the  depositors  or  some  of  them 
died  intestate  and  without  heirs;  so  that  the  bill  not 
only  fails  to  show  a  cause  of  action  in  favor  of  plain- 
tiff, but  the  discovery  sought,  even  if  obtained,  would 
not  furnish  facts  upon  which  to  base  one.  It  is  true 
it  might  furnish  data  which  would  lead  to  the  discov- 

28  Or.— 30. 
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ory  of  evidence  sufficient  to  support  an  action  by  the 
state  to  recover  escheated  property.  But  from  the 
earliest  times  the  courts  have  with  one  voice  declared 
their  hostility  to  such  proceedings.  •*!  am  not  to 
compel  a  discovery  to  create  evidence  for  some  future 
case,"  says  Lord  ElDv^n  in  Finch  v.  Finch,  2  Vesey,  Sr., 
490,  decided  in  seventeen  hundred  and  fifty-two,  and 
Judge  Story  declares  that  '*No  discovery  will  be 
compelled  except  of  facts  material  to  the  case  stated 
by  the  plaintiff,  for  otherwise  he  might  file  a  bill  and 
insist  upon  a  knowledge  of  facts  wholly  impertinent 
to  his  case,  and  thus  compel  disclosures  in  which  he 
had  no  interest,  to  gratify  his  malice  or  his  curiosity 
or  his  spirit  of  oppression.  In  such  a  case  his  bill 
would  be  most  aptly  denominated  a  mere  fishing  bill": 
2  Story's  Equity  Jurisprudence,  §  1497.  So  universal 
is  this  rule  that  it  is  needless  to  cite  further  authori- 
ties in  its  support.  The  information  or  bill  does  not 
name  the  person  or  persons  whose  property  it  is 
claimed  has  escheated  to  the  state,  nor  are  the  inter- 
rogatories directed  to  an  inquiry  as  to  any  specific 
fact  or  fund,  or  the  condition  of  the  account  of  any 
particular  person  or  persons,  but  it  is  a  mere  inquisi- 
torial investigation  of  defendant's  business  affairs,  with 
the  possibility  that  such  investigation  may  disclose 
the  existence  of  some  fund  or  property,  which,  upon 
further  inquiry,  the  informant  may  determine  has  es- 
cheated to  the  state,  and  for  which  an  action  at  law 
or  some  other  proper  proceeding  may  be  instituted 
Whether  some  such  investigation  into  the  affairs  of  a 
bank  ought  to  be  made  is  a  question  for  the  legisla- 
ture, but  until  it  so  provides  there  is  no  rule  of  law 
of  which  we  are  aware  that  will  permit  it  to  be  done. 
The  decree  of  the  court  below  is  reversed,  and  the 
bill  dismissed.  Dismissed. 
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Argaed  December  18.  1895 ;  decided  January  13, 1886L 
STATE  V.   HANSCOM. 

[43  Pac.  167.] 

1.  IiTDTCTMEHT — CoDB,  J  1777  —  Fame  Pretewses. —  An  indictment  under 

Hill's  Code,  \  1777,  for  obtaining  a  signature  by  false  pretenses,  alleg;- 
ing  that  defendant  represented  to  tlic  meiubera  of  a  given  firm  that 
he  was  an  agent  of  a  specified  corporation,  authorized  to  draw  a 
draft  on  it  for  a  specified  amount,  and  exinbited  to  tliem  a  false 
telegram  by  means  of  wliich  he  procured  tiic  firm  to  indorse  a  draft 
for  the  specified  amount,  sufficiently  shows  that  the  indoreemeiit  was 
obtained  for  the  accommodation  of  the  corporation,  and  not  of  the 
defendant. 

2.  Bbcondaby  Evidence — Ikdictment. —  Where  an  indictment  set  out  the 

substance  of  a  false  telegram  used  in  the  commission  of  a  crime 
which  defendant  retained,  it  was  proper  to  adniH  secondary  evidence 
of  the  contents  of  the  telegram  without  giving  defendant  notice  to 
produce  it. 

3.  Cbiminal    Evidehce — False    Pbetbnsbs. —  Evidence    that    defendant, 

charged  with  obtaining  a  signature  to  a  draft  by  false  prctenscd,  re- 
ceived the  money  on  such  draft,  is  admissible  to  show  an  imiJicd  de- 
livery to  him  of  the  draft. 

i.  False  Pretenses — Immaterial  Evidence.— On  the  trial  of  one  charged 
with  obtaining  a  signature  to  a  draft  by  falsely  representing  tliat  it 
was  for  the  accommodation  of  a  certain  corporation,  it  is  immaterial 
whether  defendant  had  money  due  him  from  the  corjioration  or  not. 

5.  Erroneous  Instruction  —  False  Pretenses. —  An  instruction  that  an 
agent  is  not  supposed  to  exceed  his  authority,  and  cannot  bind  his 
principal  if  he  exceeds  his  authority,  is  revercible  error  on  a  trial  for 
obtaininif  a  signature  to  a  draft  by  falsely  pretending  that  it  was  for 
the  accommodation  of  the  principal,  as  it  gives  the  impression  that 
defendant  would  be  criminally  i6sponsi4)le  if  he  exceeded  his  author- 
ity, however  innocently. 

Appeal  from  Multnomah:  T.  A.  Stephens,  Judge. 

The  defendant  F.  A.  Hanscom  was  indicted,  tried, 
and  convicted  of  the  crime  of  obtaining  the  signature 
of  another  to  a  writing,  the  false  making  whereof 
would  be  punishable  as  forgery,  and  sentenced  to  the 
penitentiary  for  the  term  of   eighteen  months.     From 
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this  judgment  he  appeals,  assigning  as  errors  the  ac- 
tion of  the  trial  court  in  overruling  his  demurrer  to 
the  indictment,  admitting  incompetent  and  rejectiDg 
material  testimony,  refusing  to  instruct  the  jury  to  ac- 
quit, and  in  giving  certain  instructions.  The  indict- 
ment charges,  in  substance,  that  the  defendant,  with 
intent  to  defraud,  represented  to  the  members  of  the 
firm  of  Woodard,  Clarke  and  Company  that  he  was  an 
agent  of  the  El  Montecito  Manufacturing  Company,  a 
corporation  existing  under  the  laws  of  California,  and 
had  authority  to  draw  a  draft  or  bill  of  exchange 
upon  it  for  one  hundred  and  fifty  dollars,  and  exhib- 
ited to  them  a  false  telegram,  purporting  to  have  been 
sent  from  Santa  Barbara,  California,  in  the  usual 
course  of  business  of  the  telegraph  company,  to  the 
defendant  at  Portland,  Oregon,  by  one  "VY.  P.  Gould, 
president  of  said  corporation,  instructing  the  defendant 
to  **  proceed  to  Chicago;  draw  for  necessary  funds 
through  Woodard,  Clarke  and  Company,*'  and  that,  by 
means  of  said  false  representations  and  false  token,  the 
defendant,  with  intent  to  defraud,  obtained  the  signa- 
ture of  Woodard,  Clarke  and  Company,  who,  relying 
thereon,  indorsed  their  firm  name  upon  a  written  in- 
strument, of  which  the  following  is  a  copy,  to  wit:— 

**?150.00.  Portland,  Oregon,  August  26,  1895. 

**At  sight  pay  to  the  order  of  Woodard,  Clarke  and 
Company  one  hundred  and  fifty  dollars,  value  received, 
and  charge  the  same  to  the  account  of 

'*  Prank  A.  Hanscom. 

**To  El  Montecito  Manufacturing  Company,  Santa 
Barbara,  (Santa  Barbara  County  National  Bank,)  Cali- 
fornia." 
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The  indictment  then  negatives  said  representations 
and  token,  and  alleges  that  the  indorsement  was  ob- 
tained contrary  to  the  statute,  etc.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  John  C,  Leasure. 

For  the  state  there  were  briefs  and  oral  arguments 
by  Messrs.  Cicero  M.  Idleman,  attorney-general,  and  Wilson 
r.  Hume,  district  attorney. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  defendant's  first  contention  proceeds  upon 
the  theory  that,  the  bill  of  exchange  having  been 
drawn  to  the  order  of  Woodard,  Clarke  and  Company, 
it  must  be  presumed  to  have  been  executed  by  the  de- 
fendant in  payment  of  his  preexisting  debt  to  them, 
and  that  they  indorsed  it  for  value,  and  the  failure  to 
allege  that  Woodard,  Clarke  and  Company  indorsed  it 
for  the  defendant's  accommodation  renders  the  indict- 
ment fatally  defective,  wherefore  the  court  erred  in 
overruling  his  demurrer  thereto.  In  support  of  this 
proposition  the  defendant  cites  the  case  of  People  v. 
Chapman,  4  Parker's  Crim.  Rep.  56,  which  shows  that 
Chapman  executed  a  promissory  note  for  one  thouvsand 
dollars,  paj^able  to  the  order  of  one  Boardman,  and  by 
falsely  representing  that  he  owned  a  large  quantity  of 
barley  and  oats,  and  was  able  to  pay  every  dollar  he 
owed,  induced  Boardman  to  indorse  it  for  his  accom- 
modation. The  defendant  having  been  arraigned  upon 
an  indictment  which  charged  the  commission  of  the 
offense  in  a  manner  similar  to  the  indictment  in  the 
case  at  bar,  demurred  thereto,  and  it  was  held,  upon 
appeal,  that  the  failure  to  allefi:e  that  the  indorsement 
was  obtained  for  the  defendant's  accommodation  ren- 
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dered  the  indictment  defective.  Welles,  J.,  in  decid- 
ing the  case,  says:  * 'Unless,  therefore,  it  suflficiently 
appears  by  proper  averments  that  the  note  was  made 
by  the  defendant  for  his  own  benefit,  and  that  he  ob 
tained  the  indorsement  of  Boardman  with  intent  af- 
terwards to  negotiate  it  on  his  own  account,  and 
that  Boardman,  after  indorsing  the  note,  delivered  it 
to  the  defendant,  and  that  the  defendant  received  it 
for  that  purpose, — in  other  words,  that  it  was  an  ac- 
commodation indorsement, — the  case  made  by  the  in- 
dictment is  that  Boardman,  having  taken  the  note  in 
question,  payable  to  his  own  order,  for  a  debt  due  to 
himself  from  the  defendant,  was  induced  by  the  repre- 
sentations set  forth,  to  indorse  and  deliver  it  back  to 
Chapman."  The  promissory  note  in  that  case  was 
executed  by  Chapman,  and  made  payable  to  the  order 
of  Boardman,  who,  by  reason  of  the  false  representa- 
tions, must  have  relied  upon  the  maker's  responsibility 
and  indorsed  the  note  solely  for  Chapman's  accommo- 
dation. There  were  two  parties  only  to  that  contract, 
and  when  Boardman  delivered  the  note  to  Chapman 
he  knew  that  the  indorsement  was  made  for  the 
maker's  accommodation. 

**The  theory  of  a  bill  of  exchange,"  says  Mr. 
Daniel,  in  his  work  on  Negotiable  Instruments,  §  17, 
"  is  that  the  bill  is  an  assignment  to  the  payee  of  a 
debt  due  from  the  acceptor  to  the  drawer;  and  it  is 
undoubtedly  true  that  the  payee  has  a  right  to  sup- 
pose that  the  drawee  has  funds  of  the  drawer,  upon 
the  faith  of  which  understanding  he  receives  the  bill 
directing  them  to  be  paid  to  him."  It  will  be  pre- 
sumed that  a  bill  of  exchange  was  given  or  indorsed 
for  a  sullicient  consideration:  Hill's  Code,  §  776,  subdi- 
vision 21.  While  a  bill  of  exchange  may  have  been 
received  by  the  payee  in  liquidation  of  the  drawer's 
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antecedent  debt,  we  cannot  think  that  it  should  be  so 
presumed,  for  the  use  it  subserves  is  not  so  much  the 
payment  of  a  debt  as  to  facilitate  exchange  and  avoid 
the  transmission  of  money  from  one  place  to  another: 
1  Daniel  on  Negotiable  Instruments,  g  4.  But,  conced- 
ing that  the  presumption  of  the  payment  of  an  ante- 
cedent debt  prevails  upon  proof  of  the  execution  of  a 
bill  of  exchange,  we  think  the  allegations  of  the  in- 
dictment rebut  such  presumption,  and  show  that  the 
indorsement  of  Woodard,  Clarke  and  Company  was  not 
made  for  the  defendant's  accommodation.  In  the  case 
at  bar  there  were  three  parties  to  the  contract,  and 
the  indictment  alleges  that  Woodard,  Clarke  and  Com- 
pany relied  upon  the  faith  of  the  supposed  telegram 
and  the  representations  of  the  defendant,  and  these 
negative  any  presumption  that  they  indorsed  the  bill 
of  exchange  for  the  defendant's  accommodation.  They 
did  not  rely  upon  the  defendant's  responsibility,  but 
upon  that  of  the  El  Montecito  Manufacturing  Com- 
pany, for  whose  accommodation  they  indorsed  the  in- 
strument, and  delivered  it  to  the  defendant,  supposin'*" 
the  contract  was  entered  into  with  his  principal  The 
indictment  is  based  upon  an  alleged  violation  of  sec- 
tion 1777  of  the  statute  which  provides  that  **If  any 
person  shall,  by  any  false  pretenses  or  by  any  privy 
or  false  token,  and  with  intent  to  defraud,  obtain,  or 
attempt  to  obtain,  from  any  other  person,  any  money 
or  property  whatever,  or  shall  obtain  or  attempt  to 
obtain  with  the  like  intent  the  signature  of  any  per- 
son to  any  writing  the  false  making  whereof  would  be 
punishable  as  forgery,  such  person,  upon  conviction 
thereof,  shall  be  punished,"  etc.  If  an  indictment  be 
direct  and  certain  as  to  the  party  charged,  and  the 
crime  alleged  to  have  been  committed,  and  states  the 
particular  circumstances  of  the  offense  in  ordinary  and 
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concise  language,  and  in  such  a  way  that  a  person  of 
ordinary  understanding  can  know  what  was  intended, 
it  is  sufficient:  People  v.  Saviers,  14  CaL  29.  In  speaking 
of  the  sufficiency  of  an  indictment,  Savage,  C.  J.,  in 
People  V.  Herrick,  13  Wend.  91,  says:  **It  must  be  re- 
membered, however,  that  the  object  of  all  specification 
in  indictments  is  to  apprise  the  defendant  of  what  he 
is  to  meet  upon  the  trial,  and  that  certainty  to  a  com- 
mon intent  is  all  that  can  reasonably  be  required." 
Based  upon  these  rules  we  think  the  indictment  shows 
that  the  indorsement  was  not  obtained  for  the  defend- 
ant's accommodation,  and  sufficiently  notified  him  of 
what  he  was  expected  to  meet  upon  his  trial,  and 
hence  there  was  no  error  in  overruling  the  demurrer. 

2.  It  is  contended  that  the  court,  without  notice  to 
the  defendant  to  produce  the  original  false  telegram, 
erroneously  admitted,  over  the  defendant's  objection, 
secondary  evidence  of  its  contents.  The  bill  of  ex- 
ceptions shows  that  William  F.  Woodard,  being  called 
as  a  witness  for  the  state,  testified,  in  substance,  that 
on  August  twenty-sixth,  eighteen  hundred  and  ninety- 
five,  the  defendant  called  at  the  store  of  Woodard, 
Clarke  and  Company,  and  obtained  a  telegram  that  had 
been  delivered  at  their  place  of  business  by  a  messen- 
ger for  him;  that  he  opened  the  message,  read  it  in 
the  hearing  of  the  witness,  and  retained  it;  that  the 
witness  had  made  an  ineffectual  attempt  to  obtain  the 
dispatch,  and  did  not  know  what  had  become  of  it 
He  was  then  permitted  to  give  from  memory,  over  the 
defendant's  objection  and  exception,  the  language  of 
the  message.  When  a  written  instrument  is  in  or 
traced  to  the  possession  of  the  opposing  party,  it  is 
necessary  to  give  such  party  notice  and  a  reasonable 
time  before  the  trial  within  which  to  produce  it.  be- 
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fore  secondary  evidence  of  its  contents  can  be  re- 
ceived; but  this  rule  docs  not  require  that  notice 
should  be  given  to  produce  documents  which  are  the 
subject  of  the  indictment:  Wharton's  Criminal  Evi- 
dence (9th  ed.),  §  212.  **It  is  well  settled  in  criminal 
cases,"  says  Elliott,  C.  J.,  in  McGinnis  v.  State,  24  Ind. 
590,  •'that  the  court  cannot  compel  the  defendant  to 
produce  an  instrument  in  writing,  in  his  possession,  to 
be  used  in  evidence  against  him,  as  to  do  so  would  be 
to  compel  the  defendant  to  furnish  evidence  against 
himself,  which  the  law  prohibits.  And  it  is  also  evi- 
dent, where  the  instrument  in  writing  is  the  subject 
of  the  prosecution,  and  is  described  in  the  indictment 
in  such  a  manner  as  to  give  the  defendant  an  advan- 
tage on  the  trial  by  producing  it,  that  he  will  do  so. 
The  description  of  the  instrument  in  the  indictment 
must  be  such  that  it  would  always  serve  to  notify*  the 
defendant  of  the  nature  of  the  charge  against  him, 
save  him  from  surprise,  and  enable  him  to  be  pro- 
pared  to  produce  the  writing  when  it  was  his  interest 
to  produce  it.  But  when  its  production  would  be 
likely  to  work  an  injury  to  the  defendant  by  aiding 
in  his  conviction,  it  could  not  be  expected  that  he 
would  produce  it  in  response  to  the  notice.  It  is, 
therefore,  difficult  to  perceive  what  benefit  could  re- 
sult, either  to  the  state  or  the  defendant,  from  the 
giving  of  such  a  notice,  while  to  the  defendant  it  is 
liable  to  work  a  positive  injury,  by  producing  an  un- 
favorable impression  against  him  in  the  minds  of  the 
jury,  upon  his  refusal  to  produce  it  after  notica"  In 
the  case  at  bar  the  gravamen  of  the  charge  is  the  al- 
legation that  the  defendant,  by  means  of  false  repre- 
sentations and  a  false  and  forged  telegram, — the  sub- 
stance of  which  is  set  out  in  the  indictment, — and 
with   intent    to    defraud,   obtained    the    signature    of 


484  State  v.  Hanscom.  [28  Or. 

Woodard,  Clarke  and  Company  to  a  bill  of  exchange, 
a  copy  of  which  is  also  set  out  therein.  The  statute 
makes  the  offense  equivalent  to  forgery  when  the  in- 
strument to  which  the  signature  has  been  obtained 
purports  to  be  of  or  represents  value.  "This  statute," 
says  Bronson,  J.,  in  People  v.  Galloway,  17  Wend-  540.  in 
construing  the  words  of  a  similar  section,  "like  that 
against  forgery,  was  made  to  protect  men  in  the  en- 
joyment of  their  property,  and  if  the  instrument  ob- 
tained can  by  no  possibility  prejudice  any  one  in  rela- 
tion to  his  estate,  it  will  not  be  an  offense  within  the 
statute.  If  the  rule  were  otherwise,  a  man  might  be 
punished  criminally  for  obtaining  the  signature  of  an 
other  to  an  idle  letter,  or  any  other  writing  of  no  im 
portance."  The  indictment  having  set  out  a  copy  of 
the  bill  of  exchange,  there  can  be  no  doubt  of  the 
state's  right  to  introduce  secondary  evidence  of  its 
contents,  without  notice  to  the  defendant,  if  unable  to 
procure  the  original  The  right  to  offer  secondary 
evidence  in  such  cases  proceeds  upon  the  theory  that, 
the  indictment  having  set  out  a  copy  of  the  forged  or 
stolen  instrument,  the  defendant  has  notice  of  what 
he  may  be  expected  to  meet  upon  his  trial,  and  hence 
another  notice  to  produce  the  writing  is  unnecessary. 
The  indictment  in  this  case  having  set  out  the  alleged 
false  telegram,  in  substance,  the  defendant  was  thereby 
notified  of  what  the  state  expected  to  prove.  This  be- 
ing so,  secondary  evidence  of  its  contents,  without  ad- 
ditional notice,  infringed  no  substantial  right  of  the 
defendant,  while  the  proof  of  a  notice  to  produce  a 
written  instrument  and  his  failure  or  refusal  to  comply 
therewith  might  have  prejudiced  his  interests  in  the 
minds  of  the  jury.  If  the  indictment,  however,  had 
not  set  out  what  purported  to  be  a  copy  of  the  al- 
leged telegram,  notice  to  the  defendant  and  a  reason- 
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able  time  before  the  trial  to  produce  it  would  have 
been  necessary  before  secondary  evidence  of  its  con- 
tents could  have  been  admitted.  The  telegram  was  so 
intimat<ily  connected  with  the  offense  charged  in  the 
indictment,  and  the  execution  of  the  bill  of  exchange 
so  dependent  upon  the  alleged  false  token,  that  we 
think  there  was  no  error  in  admitting  secondary  evi- 
dence of  its  contents  without  notice  to  the  defendant 
to  produce  the  original. 

8.  It  is  contended  that  the  court  erred  in  the  ad- 
mission of  evidence  tending  to  show  that  the  defend- 
ant, after  having  obtained  the  indorsement  of  the  bill 
of  exchange,  secured  the  money  thereon.  The  evi- 
dence of  Mr.  Woodard  shows  that  he  went  to  the  bank 
with  the  defendant,  who  drew  the  instrument,  and  the 
witness  indorsed  the  firm  name  thereon;  but  he  could 
not  state  whether  it  was  delivered  to  the  defendant  or 
to  an  officer  of  the  bank,  nor  whether  the  money  was 
paid  by  him  or  such  officer  to  the  defendant.  His 
evidence  further  shows  that  the  defendant  received 
the  money  at  the  bank;  that  the  bill  of  exchange  was 
not  accepted  by  the  El  Montecito  Manufacturing  Com- 
pany, but  was  protested  on  account  thereof,  and  that 
his  firm  was  compelled  to  repay  the  bank.  The  crime 
alleged  in  the  indictment  is  that  the  defendant,  by 
means  of  false  representations  and  a  false  token,  and 
with  intent  to  defraud,  obtained  the  signature  of  Wood- 
ard, Clarke  and  Company  to  a  writing  which  was  or 
might  become  prejudicial  in  relation  to  their  estate. 
In  People  v.  Stone,  9  Wend.  180,  Sutheuland,  J.,  in  con- 
struing a  statute  similar  to  section  1777  of  our  Code, 
says:  ** Under  this  statute,  the  offense  is  complete 
when  the  signature  is  obtained,  if  it  were  obtained  by 
false  pretenses  and  with  a  fraudulent  intent,  although 
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it  may  never  be  used  to  the  prejudice  of  any  person." 
This  doctrine  was  affirmed  in  People  v.  Genung,  11  Wend. 
18,  the  court  saying:  ''The  offense  is  complete  when 
the  signature  is  obtained  by  false  pretenses,  with  in- 
tent to  cheat  or  defraud  another.  It  is  not  essential 
to  the  offense  that  actual  loss  or  injury  should  be  sus- 
tained." The  bill  of  exchange  upon  its  face  expressed 
a  money  value,  the  false  making  whereof  would  have 
been  forgery,  and  the  crime  was  therefore  committed 
if  the  defendant,  with  intent  to  defraud,  and  by  means 
of  the  alleged  false  token  and  false  representalioDS, 
obtained  the  signature  of  Mr.  Woodard,  who,  relying 
thereon,  indorsed  the  instrument;  and  hence  it  is  im- 
material  whether  the  money  was  paid  to  the  defend- 
ant upon  it,  except  so  far  as  to  show  a  delivery  of  the 
bill  of  exchange  to  him.  The  indictment  having  stated 
that  the  defendant  ** obtained"  the  signature,  was  equiv- 
alent  to  an  allegation  that  the  instrument  had  been 
indorsed  and  delivered  to  him,  and  proof  of  this  alle- 
gation was  necessary  to  support  a  conviction.  Mr. 
Woodard  testified  that  he  indorsed  the  bill  of  ex- 
change, and  thinks  he  delivered  it  to  the  defendant, 
but  is  not  positive  about  the  matter,  and  cannot  state 
whether  he  or  the  defendant  presented  it  to  the  bank. 
The  indorsement  which  gave  a  commercial  value  to 
the  instrument  having  been  obtained,  we  think  it  is 
immaterial  whether  the  defendant  or  Mr.  "Woodard 
presented  it  to  the  bank,  and  the  evidence  that  the  de- 
fendant obtained  the  money  thereon  becomes  material 
only  to  show  an  implied  delivery,  for  if  it  be  conceded 
that  the  bill  of  exchange  was  delivered  to  the  bank 
by  the  witness,  and  that  the  money  drawn  thereon 
was  paid  by  him  to  the  defendant,  it  would  show  that 
Woodard  was  acting  in  the  presence  of  the  defendant 
as  his  agent,  and  hence  the  receipt  of  the  money  by 
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the  defendant,  being  a  part  of  the  transaction,  shows 
an  implied  delivery  of  the  instrument.  But,  as  the 
offense  charged  consisted  in  the  unlawfully  obtaining 
of  a  signature  to  a  written  instrument  representing 
value  which  might  prejudice  the  indorsers  thereof  in 
respect  to  their  estate,  it  was  certainly  immaterial 
whether  they  had  paid  the  money  back  to  the  bank. 

4.  It  is  contended  that  the  court  erred  in  its  re- 
fusal to  allow  the  witness  T.  B.  Izard,  the  manager 
and  secretary  of  the  El  Montecito  Manufacturin<T 
Company,  to  answer  any  questions  tending  to  show 
what  amount  of  money,  if  any,  was  due  the  defendant 
from  said  corporation  at  the  time  the  bill  of  exchange 
was  drawn  by  him.  This  witness  having  been  called 
by  the  state,  stated  on  cross-examination  that  the  de- 
fendant at  the  time  he  drew  the  bill  of  exchange  was 
in  the  employ  of  said  corporation  as  a  salesman  at  a 
salary  of  seventy-five  dollars  per  month,  whereupon 
the  witness  was  asked:  **0n  the  twenty-sixth  of  Aug- 
ust how  much  was  due  him  upon  salary?"  An  ob- 
jection to  the  question  having  been  sustained,  the 
following  was  asked:  **Was  there  any  money  due  from 
El  Montecito  Manufacturing  Company  to  the  defend- 
ant, F.  A.  Hanscom,  on  the  twenty-sixth  day  of  Aug- 
ust, eighteen  hundred  and  ninety -five,  on  the  day  that 
this  draft  was  drawn?"  to  which  the  court  also  sus- 
tained an  objection.  These  questions  could  become 
material  only  upon  the  theory  that  the  indorsement 
was  obtained  for  the  defendant's  accommodation.  If 
the  defendant  had  represented  to  Woodard,  Clarke  and 
Company  that  he  had  money  on  deposit  with  or  due 
him  from  said  corporation,  and  they,  relying  thereon, 
had  indorsed  for  his  accommodation,  the  questions 
asked  by  defendant's   counsel  would   have  been  vital; 
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but  the  indorsers,  by  means  of  the  alleged  telegram 
and  the  defendant's  representations,  relied  upon  the 
responsibility  of  the  El  Montecito  Manufacturing  Com- 
pany, for  whose  accommodation  they  indorsed  the  in- 
strument, and  hence  we  fail  to  see  how  evidence  of 
any  money  the  defendant  had  on  deposit  with  or  due 
him. from  said  corporation  could  be  material. 

5.  It  is  also  contended  that  the  court  erred  in  its 
instruction,  and  particularly  in  answer  to  a  question 
from    one    of    the    jurors.     After    the    court   had  in- 
structed the  jury  upon  all  the  issues  pertinent  to  the 
case,  one  of   the  jurors  asked  the  following  question: 
**  Could  I  ask  your  honor  to  give  us  the  law  in  regard 
to  the  responsibility  of  an  employer  for  the  acts  of 
his  agent?    Would  that  apply  in  this  case?"  to  which 
the  court  answered:   ''An  agent  is  not  supposed  to  ex- 
ceed his  authority.     He  cannot  bind  his  company  if  he 
exceeds  the  instructions  that  are  given  him,  or  the  au- 
thority   vested  in    him."    We  think  this   answer  mig 
leading    for    two    reasons:    1.   The  principal   is   often 
bound  by  the  act  of  his  agent  in  excess  or  abuse  of 
his  actual  authority,  but  this  is  only  true  between  the 
principal  and  third  persons,  who  believing  and  having 
a  right  to  believe  that  the  agent  was  acting  within 
and  not  exceeding  his  authority,  would  sustain  loss  if 
the   act   was    not   considered    that    of    the    principal: 
Walsh    V.   Hartford    Fire    Insurance    Company,  73  N.  Y.  5. 
2.  It  seems  to  leave  the  impression  that  the  defendant 
would  be  criminally  responsible  if  he,  however  inno- 
cently, exceeded  his  authority  in  the  smallest  particu- 
lar.    This  being  so   we    consider  the  remark  of  the 
court  erroneous. 

6.  It  is  insisted  that  the  court  erred  in  overruling 
the    defendant's    motion,    made    after    the    state    had 
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rested,  to  instruct  the  jury  to  return  a  verdict  of  ac- 
quittal. The  bill  of  exceptions  contains  all  the  evi- 
dence given  at  the  trial,  and  hence  an  examination  of 
this  question  becomes  necessary.  Evidence  was  intro- 
duced tending  to  establish  all  the  elements  of  the  of- 
fense, but  upon  the  falsity  of  the  alleged  telegram  it 
is  somewhat  obscure.  R.  L.  Brocklett,  being  called  as 
a  witness  for  the  state,  testified,  in  substance,  that  he 
was  bookkeeper  and  telegraph  operator  of  the  Postal 
Telegi'aph  Company  at  its  office  at  Portland,  Oregon; 
that  on  August  twenty-fourth  last  he,  as  the  operator, 
received  a  telegram  from  Oakland,  California,  to  F.  A. 
Hanscom,  which  was  delivered  to  Woodard,  Clarke  and 
Company,  and  produced  an  office  copy  thereof  as  fol- 
lows:— 

••Office  No.  92. 

••Oakland,  California,  August  24,  1895. 

••ro  F.  A.  Hanscom,  care  of  Woodard,  Clarke  artd  Company, 

Portland,   Oregon — Go    to    Chicago;    draw    on    us    funds 

Woodard,  Clarke  and  Company. 

•*W.  P.  Gould." 

The  witness  Izard  testified,  in  substance,  that  he 
knew  W.  P.  Gould,  who  was  the  president  of  the  El 
Montecito  Manufacturing  Company;  that  Gould  was  at 
Santa  Barbara,  California,  between  the  twenty-fourth 
and  twenty-seventh  of  August  last;  that  the  Postal 
Telegraph  Company  had  no  office  at  that  city,  but  the 
Western  Union  maintained  one  there.  It  is  possible 
that  Gould  may  have  been  at  Oakland,  California,  on 
August  twenty-fourth,  eighteen  hundred  and  ninety- 
five,  and  at  Santa  Barbara  between  that  date  and  the 
twenty- seventh  of  said  month,  or  that  he  may  have 
ordered  some  one  at  Oakland  to  send  the  message  in 
his    name;   but    as    the    state  had  alleged  and  relied 
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upon  the  defendant's  false  representations  as  well  as 
upon  the  alleged  false  token,  we  think  there  was  no 
error  in  denying  the  motion.  For  the  error  noted 
above  the  case  must  be  retried.  Bevebsed. 


Decided  December  9, 1896. 
15^  HUGHES  V.  CLEMENS. 

|'28    4g  [42Pac.617.] 

1.  AppsikL  FROM  Jdstiot  Coubt— Service  of  Notice— PREsujcpnos.— It 

will  be  presumed  by  the  appellate  court  in  support  of  a  retoni  of 
serricc  of  notice  of  appeal  from  a  judgment  of  a  justice  of  the  peace, 
that  the  attorney  for  the  respondent  upon  whom  the  service  was 
made  was  a  resident  of  the  county,  where  nothing  to  the  contrar>- 
api)ears  in  the  transcript  on  appeal :  Roy  v.  Horsl^y,  6  Or.  270;  Benneti 
V.  JfttioM,  28  Or.  339,  approved  and  followed. 

2.  Filing  of  Trahscbipt  oh  Appeal  from  Justice  Court.— A  transcript 

from  a  justice's  court  may  be  filed  with  the  clerk  of  the  circuit  conrt 
immediately  after  the  appeal  has  been  allowed  by  the  justice  without 
allowing  any  time  for  excepting  to  the  sureties  on  the  appeal  bond, 
or  for  such  sureties  to  justify  if  excepted  to. 

Appeal  from  Marion:  George  H.  Burnett,  Judge. 

This  is  an  appeal  from  the  judgment  of  the  circuit 
court  dismissing  an  appeal  from  a  judgment  rendered 
by  the  recorder  of  the  City  of  Salem,  holding  court 
as  a  justice  of  the  peace  ex  o^eio.  The  record  shows 
that  on  October  fourth,  eighteen  hundred  and  ninety- 
three,  a  judgment  having  been  rendered  against  the 
defendant  in  said  justice's  court,  a  notice  of  appeal 
therefrom  was  served,  and  filed  on  the  next  day,  and 
an  undertaking  therefor  having  been  filed  on  the  day 
following,  the  appeal  was  allowed,  and  on  the  ninth 
day  of  that  month  a  transcript  of  the  cause  was  filed 
in  the  office  of  the  clerk  of  the  circuit  court;  that 
on  the  date  last  mentioned  the  plaintiff  filed  with  the 
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justice  exceptions  to  the  sufficiency  of  the  surety  in 
the  undertaking,  and  on  the  same  day  moved  the  cir- 
cuit court  to  dismiss  the  appeal,  assigning  as  reasons 
therefor  the  insufficient  service  of  the  notice  and  pre- 
mature filing  of  the  transcript  No  order  on  this  mo- 
tion having  been  made,  the  defendant,  on  the  follow- 
ing day,  by  leave  of  court,  withdrew  the  transcript, 
returned  it  to  the  justice,  and  on  the  twenty-third  day 
of  the  same  month  served  and  filed  another  notice  of 
appeal,  together  with  a  new  undertaking,  and  obtained 
an  order  allowing  the  second  appeal.  On  the  third 
day  of  the  succeeding  month  the  transcript  was  re- 
filed  with  the  clerk  of  the  circuit  court,  and  thereafter 
the  court,  on  plaintiff's  motion,  dismissed  the  appeal, 
and  the  defendant  appeals.  It  is  contended  by  the 
defendant  that  the  first  appeal  was  not  perfected,  so 
that  in  abandoning  it  he  did  not  preclude  himself  from 
a  new  appeal;  and  that,  having  taken  the  second  ap- 
peal within  the  time  prescribed  by  law,  the  court 
erred  in  dismissing  it.  Affik:.ied. 

For  appellant  there  was  a  brief  by  Messrs.  Bonham 
and  Holmes  and  George  W.  Hollister,  with  an  oral  argu- 
ment by  Mr.  William  H.  Holmes. 

For  respondent  there  was  a  brief  by  Messrs.  George 
G.  Bingham,  jyArey  and  Richardson,  and  Seth  R.  Hammer, 
with  an  oral  argument  by  Messrs.  Bingham  and  Peter  H. 
IfArey. 

Opinion  by  Mb.  Justice  Moore. 

1.  The  motion  to  dismiss  the  original  appeal  being 
based  on  an  alleged  improper  service  of  the  notice 
renders   an   examination   of   the   proof  of   service   in- 
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dorsed  thereon  important  The  return  of  the  officer 
who  made  the  service  is  as  follows:  ** State  of  Oregon, 
County  of  Marion,  ss.  This  is  to  certify  that  I  served 
the  within  notice  of  appeal  by  delivering  a  true  copy 
thereof,  prepared  and  certified  to  by  me  as  marshal  of 
the  City  of  Salem,  Oregon,  and  ex  officio  constable,  to 
Seth  R.  Hammer,  one  of  the  attorneys  for  the  respond- 
ents; that  I  served  the  said  notice  of  appeal  on  the 
said  Seth  R.  Hammer  in  person  and  personally  within 
the  city,  county,  and  state  aforesaid,  on  the  fifth  day 
of  October,  eighteen  hundred  and  ninety  three.  Dated 
at  Salem,  Oregon,  October  fifth,  eighteen  hundred  and 
ninety-three.  (Signed),  H.  P.  Minto,  marshal  of  the 
City  of  Salem,  Oregon,  and  ex  officio  constable.*'  The 
statute  requires  that  the  notice  shall  be  served  on  the 
adverse  party,  but  it  has  been  repeatedly  held  that  a 
notice  of  appeal  from  a  judgment  rendered  by  a  jus- 
tice  of  the  peace  might  be  served  either  upon  the  ad- 
verse  party  or  on  the  attorney  who  appeared  for  him 
in  the  action,  if  such  attorney  be  a  resident  of  the 
county  in  which  the  trial  was  had:  Carr  v.  Hurd,  3  Or. 
160;  Butler  v.  Smith,  20  Or.  126  (25  Pac.  381);  Lewis  Print- 
ing  Company  v.  Reeves,  26  Or.  445  (38  Pac.  622).  It  will 
be  observed  that  the  proof  of  service  does  not  show 
that  Seth  R  Hammer,  upon  whom  the  notice  of  appeal 
was  served,  was  a  resident  of  Marion  County,  but  the 
transcript  discloses  that  he  was  one  of  the  attorneys 
for  the  xDlaintifls  at  the  trial,  and,  nothing  appearing 
to  the  contrary,  it  will  be  presumed  that  he  was  a  res- 
ident of  the  county  in  which  he  appeared  as  counsel: 
Boy  V.  Ilorsley,  6  Or.  270;  Bennett  v.  Minott,  28  Or.  339 
(89  Pac.  997).  It  is  not  contended  that  H.  P.  Minto.  as 
marshal  of  the  City  of  Salem  and  ex  officio  constable  of 
that  district,  was  not  a  proper  officer  to  serve  and  in- 
dorse his  certificate  thereof  on  the  notice  of  appeal, 
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and  hence  it  follows  that  the  original  notice  was  prop- 
erly served,  and  the  proof  thereof  sufficient. 

2.  The  most  important  question  presented  for  con- 
sideration is  whether  the  first  appeal  was  perfected 
when  the  transcript  was  withdrawn  from  the  circuit 
court  This  inquiry  involves  an  examination  of  the 
statute  in  relation  to  the  mode  of  taking  and  perfect- 
ing an  appeal  from  a  judgment  given  in  a  justice's 
court  The  statute,  in  general  terms,  provides  that 
the  appeal  may  be  taken  within  thirty  days  from  tho 
entry  of  the  judgment,  by  serving-  a  notice  thereof  on 
the  adverse  party,  and  filing  the  original,  with  proof 
of  service  indorsed  thereon,  with  the  justice,  and  by 
giving  an  undertaking  with  one  or  more  sureties,  who 
must  have  the  qualifications  of  bail  upon  arrest,  and, 
if  required  by  the  adverse  party,  must  appear  before 
the  justice  at  a  time  and  place  appointed  for  that 
purpose,  and  be  examined  on  oath  touching  their  suffi- 
ciency, in  such  manner  as  the  justice  in  his  discretion 
may  think  proper.  If  required  by  the  adverse  party 
the  examination  shall  be  reduced  to  writing  and  sub- 
scribed by  the  sureties.  When  an  appeal  is  taken  the 
justice  must  allow  the  same,  and  make  an  entry  thereof 
in  his  docket,  and,  on  or  before  the  first  day  of  the 
term  of  the  circuit  court  next  following  the  allowance 
of  the  appeal,  the  appellant  must  file  with  the  clerk 
of  the  appellate  court  a  transcript  of  the  cause,  upon 
the  filing  of  which  the  appeal  is  perfected,  and  there- 
after the  circuit  court  has  jurisdiction  of  the  cause  as 
if  originally  commenced  therein.  When  an  appeal  is 
dismissed  the  appellate  court  must  give  judgment  as 
it  was  given  in  the  court  below,  and  against  the  ap- 
pellant for  costs  and  disbursements  of  the  appeal;  but 
an  appeal  cannot  be  dismissed  on  the  motion  of  the 
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respondent,  on  account  of  the  undertaking  therefor 
being  defective,  if  the  appellant,  before  the  determina- 
tion of  the  motion  to  dismiss,  will  execute  a  sufficient 
undertaking,  and  file  the  same  in  the  appellate  court: 
Hill's  Code,  §§  119,  2117-2129. 

The  undertaking  having  been  given  and  the  appeal 
allowed,  the  transcript  was  filed  with  the  clerk  of  the 
circuit  court  on  the  first  day  of  the  term  of  said  court 
next  following  the  allowance  of  the  appeal,  thereby 
transferring  the  cause  to  and  conferring  jurisdiction 
upon  the  circuit  court,  unless  the  plaintiffs'  exception 
to  the  sufficiency  of  the  surety  rendered  the  filing  at 
that  time  premature.  In  an  appeal  taken  to  this  court 
from  a  judgment  or  decree  rendered  in  the  circuit 
court,  the  adverse  party  is  allowed  five  days  after  the 
filing  of  the  undertaking  to  except  to  the  sufficiency 
of  the  sureties  therein,  and  if  no  exception  be  taken 
within  that  time,  his  right  to  except  thereto  shall  be 
deemed  waived;  and  from  the  expiration  of  the  time 
allowed  to  except  to  the  sureties  in  the  undertaking, 
or  from  the  justification  thereof  if  excepted  to,  the 
appeal  shall  be  deemed  perfected:  HilPs  Code,  §  537. 
But  the  statute  relating  to  appeals  from  judgments 
given  in  a  justice's  court  does  not  contain  this  provis- 
ion. It  provides,  however,  for  the  manner  of  obtain- 
ing the  justification  of  sureties  in  an  undertaking  on 
appeal,  but  does  not  prescribe  the  time  within  which 
exceptions  may  be  taken  by  the  adverse  party  to  their 
sufficiency;  and,  in  the  absence  of  such  regulation,  a 
reasonable  time  would  doubtless  be  granted  for  that 
purpose,  unless  the  transcript  in  the  mean  time  had 
been  filed  with  the  clerk  of  the  circuit  court.  The  ap- 
peal being  perfected  by  the  filing  of  the  transcript, 
the  cause  no  longer  remains  in  the  justice's  court,  and 
it  would  be  useless  to  file  in  that  court  exceptions  to 
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the  sufficiency  of  the  sureties,  for  the  justice  would  be 
powerless  to  secure  the  transcript  for  the  purpose  oi 
obtaining  their  justification,  without  the  consent  of  the 
circuit  court  The  only  injury  that  could  result  to  an 
adverse  party  from  this  interpretation  of  the  statute 
would  be  the  possibility  of  the  justice  accepting  an 
insuflScient  undertaking  on  appeal  and  ^'rantin,*:^  a  staj^ 
of  proceedings,  but  the  statute  has  provided  a  remedy 
in  part  for  this  possible  error  by  providini:r  that  the 
judgment  creditor,  when  the  judgment  has  been  given 
for  money  in  an  action  on  a  contract  for  the  payment 
of  money,  may  give  an  undertaking  and  enforce  the 
judgment,  notwithstanding  the  appellant's  undortakii)^ 
for  a  stay  of  proceedings:  Code,  §  2124.  So,  too,  the 
appellant,  by  leave  of  the  court,  before  a  motion  to 
dismiss  the  appeal  has  been  determined,  may  file  a 
new  undertaking,  if  the  original  be  defective,  and  by 
doing  so  he  will  protect  the  adverse  party  and  secure 
to  himself  a  trial  of  the  action  on  its  merits.  The 
statute  not  having  prescribed  the  time  in  which  excep- 
tions should  be  taken  to  the  sufficiency  of  sureties  on 
an  appeal  from  a  justice's  court,  but  having  provided 
that  a  new  undertaking  may  be  given  in  the  circuit 
court,  leads  us  to  believe  that  a  transcript  from  a  jus- 
tice's court  may  be  filed  with  the  clerk  of  the  circuit 
court  immediately  after  the  appeal  has  been  allowed 
by  the  justice.  The  original  appeal  having  been  per- 
fected by  the  filing  of  the  transcript,  the  appellant, 
after  abandoning  it,  could  not  take  another,  ( MeCarty  v. 
Wintler,  17  Or.  391,  21  Pac.  195;  Ncstucca  Wagon  Road  Com- 
pany v.  Landingham,  24  Or.  439,  33  Pac.  983,)  but,  having 
done  so,  there  was  no  error  in  dismissing  the  second 
appeal,  and  hence  it  follows  that  the  judgment  is  af- 
firmed. Affirmed. 
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1.  CornTs— "Next  Term"  Defiked— Code,  J  2781 -- Statctobt  OoBsraTO- 

TiON. —  The  words  "next  term"  as  used  in  section  2781,  Hill's  Code, 
rereriing  to  the  time  when  the  county  court  may  complete  the  w<Sk 
of  the  county  board  of  equalization,  mean  the  next  session  of  the 
court  after  the  board  has  adjourned:  Tompkins  v.  Clackamas  Cbunty, 
11  Or.  364,  distinguished.  This  statute  being  one  relating  to  the  pab- 
lie  revenue,  it  should  not  be  strictly  construed. 

2.  Special  and  General  Appsabance — Presumption. —  An  appearance  by 

a  party  will  be  i^resuraed  to  have  been  general  so  as  to  give  the  comt 
iurisdiction  of  the  person,  where  the  record  fails  to  show  that  tbo 
appearance  was  special. 

3.  Equalization  of  Taxes — Presumption.— That  alterations  are  made  by 

the  board  of  equalization  on  the  assessment  roll,  upon  pages  before 
and  after  that  on  which  appears  an  assessment  against  a  given  tax- 
})ayer,  raises  no  presumption  that  the  board  approred  such  assess- 
ment. 

4.  Equalization   of   Taxes— Presumption.— Where   an   assessment  roll 

contains  a  column  headed  "As  Equalized  by  the  County  Board,"  it 
will  be  presumed,  where  no  entry  appears  in  that  column  opposite 
an  assessment,  that  the  assessment  was  not  equalized  by  the  county 
board. 

6.  Judgment  Equalizing  an  Assessment— Presumption.— "Where  a  tax- 
payer who  has  been  notified  to  show  cause  before  a  county  conrt 
why  his  assessment  should  not  be  increased  appeared  on  the  hear- 
ing, it  will  be  presumed,  on  a  writ  to  review  a  judgment  increasing 
the  assessment,  that  the  judgment  was  rendered  on  sufficient  en- 
dcnce,  though  the  record  does  not  show  on  what  it  waa  predicated,  or 
that  it  was  rendered  on  any  evidence:  Becker  v.  Malheur  CbtiiUy,  U 
Or.  217,  approved. 

Appeal  from  Douglas:  J.  C.  Pullerton,  Judga 

This  is  a  special  proceeding  by  O.  P.  Godfrey, 
Peter  Hume,  and  S.  C.  Flint,  partners  doing  business 
under  the  firm  name  of  the  Douglas  County  Bank, 
to  have  the  action  of  the  County  Court  of  Douglas 
County  in  the  matter  of  increasing  an  assessment  re- 
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viewed  by  the  circuit  court  The  record  shows  that 
on  July  seventeenth,  eighteen  hundred  and  ninety- 
three,  the  county  court  made  an  order  extending  the 
time  until  the  first  Monday  in  October  for  the  county 
assessor  to  return  the  assessment  roll;  that  on  Sep- 
tember sixth  the  court  met.  and  continued  in  regular 
siBsion  until  the  eleventh  of  that  month,  at  which  time 
it  adjourned  to  October  ninth;  that  the  assessor  within 
the  extended  time  returned  the  assessment  roll,  in 
which  the  said  bank  was  assessed  upon  money,  notes, 
and  accounts  in  the  sum  of  six  thousand  six  hundred 
dollars;  that  on  October  second  the  board  of  equaliza- 
tion met  pursuant  to  notice,  and  continued  in  session 
until  the  seventh  of  that  month,  during  which  time 
the  assessments  of  several  persons  were  examined  and 
altered,  but  no  change  was  made  in  that  of  the  bank; 
that  on  October  seventh  the  board  ordered  a  reduc- 
tion of  ten  per  cent,  to  be  made  in  the  assessed  value 
of  certain  property, — not  including  money,  notes,  and 
accounts, — and  delivered  the  assessment  roll  to  the 
county  court,  with  its  certificate  attached  thereto, 
showing  that  the  equalization  had  not  been  completed; 
that  on  October  ninth  the  court  met,  pursuant  to  the 
adjournment  of  September  eleventh,  to  complete  the 
equalization,  and  a  notice  having  been  served  upon 
the  bank  to  appear  and  show  cause  why  its  assess- 
ment of  money,  notes,  and  accounts  should  not  be  in- 
creased, the  court  on  October  twelfth  made  .the  fol- 
lowing order:  **In  the  matter  of  equalization  of  as- 
sessment roll  for  1893:  Assessment  of  Douglas  County 
Bank.  Now,  at  this  time  it  is  ordered  by  the  court 
that  the  assessment  of  money,  notes,  and  accounts  of 
the  Douglas  County  Bank  for  the  year  eighteen  hun- 
dred and  ninety-three  be  increased  to  fifteen  thousand 
dollars,   S.  C.  Flint,   O.  F.   Godfrey,  and  Peter  Hume 
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each  appearing  in  person  for  said  bank."  It  further 
appears  that,  the  assessment  having  been  increased  in 
pursuance  of  said  order,  this  proceeding  was  instituted, 
and  it  is  alleged  that  the  county  court  in  making  said 
order  exceeded  its  jurisdiction,  to  the  injury  ol  the 
plaintiff's  substantial  rights;  that  the  attempted  in- 
crease of  said  assessment  is  unjust  and  unauthorized 
by  any  facts  proved  before  or  found  by  said  court; 
that  the  assessment  roll  was  not  returned  until  Octo- 
ber second,  at  which  time  the  board  of  equalization 
met  and  approved  the  assessment  of  the  Douglas 
CJounty  Bank;  that  the  county  court  thereafter,  with- 
out legal  notice  thereof,  and  in  the  absence  of  any 
certificate  that  the  assessment  had  not  been  examined 
and  approved,  attempted  to  act  as  a  board  of  equali- 
zation at  an  adjournment  of  the  September  term  of 
said  court;  that  no  evidence  whatever  was  taken  or 
produced  before  the  court  upon  which  it  could  base 
an  alteration  of  said  assessment,  and  that  its  action 
in  so  doing  was  capricious  and  arbitrary.  A  writ  of 
review  having  been  issued  and  served,  the  county  court 
returned  the  same  with  a  certified  copy  of  the  record, 
as  above  recited,  from  which  the  circuit  court  found 
that  the  county  court  had  exceeded  its  jurisdiction  in 
making  said  order,  and  rendered  a  judgment  setting 
it  afiide,  from  which  the  county  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  arma- 
ment by  Mr.  J.  W.  EamiUon. 

For  respondent  there  were   briefs   and  oral  argu- 
ments by  Messrs.  William  R.  Willis  and  A.  M.  Crawford. 

Opinion  by  Mr.  Justice  Moorel 
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The  record  presents  two  questions  for  considera- 
tion: (1)  Did  the  county  court  have  jurisdiction  of  the 
subject  matter  and  persons  of  the  interested  parties  at 
the  time  it  attempted  to  increase  the  assessment;  and, 
if  so,  (2)  Does  the  record  show  a  judgment  unimpeach- 
able upon  a  direct  attack? 

1.  The  first  question  suggested  requires  an  exam- 
ination of  the  statute  prescribing  the  duties  of  the  as- 
sessor, board  of  equalization,  and  county  court  in  the 
matter  of  returning  the  assessment  roll  and  equalizing 
the  assessment.  The  law  requires  the  assessor  to  as- 
sess all  the  taxable  property  within  his  county  and 
return  the  roll  thereof  to  the  county  clerk  on  or  be- 
fore the  first  Monday  in  September,  (Hill's  Code, 
g  2752,)  and  it  is  made  the  duty  of  the  county  judge, 
county  clerk,  and  assessor,  as  a  board  of  equalization, 
to  meet  on  the  last  Monday  in  August,  and,  if  neces- 
sary, to  continue  in  session  one  week,  for  the  purpose 
of  examining  and  correcting  the  assessment  roll  and 
equalizing  the  assessment:  Code,  §§  2760,  277K  And, 
to  guard  against  the  possible  contingency  of  lack  of 
time,  the  statute  provides  that  the  county  court  shall 
at  its  term  in  September  in  each  year  complete  the 
equalization,  (Code,  §  2782,)  but  if  the  assessor  is  un- 
able to  complete  the  assessment  by  the  last  Monday 
in  August  the  county  court  may  at  any  regular  term 
thereof,  prior  to  the  first  Monday  of  September,  ex- 
tend the  time  for  returning  the  assessment  roll  to  a 
day  certain,  not  later  than  the  first  Monday  in  Octo- 
ber: Code,  §§  2752,  2777.  It  is  also  made  the  duty  of 
the  assessor  to  give  three  weeks*  public  notice  of  the 
meeting  of  the  board  of  equalization  prior  to  the  date 
of  returning  the  roll,  (Code,  §§  2760,  2777,)  and,  if  the 
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board  is  unable  to  complete  the  equalization  during 
the  week  in  which  it  is  required  to  meet,  it  shall  be 
the  duty  of  the  county  court  **at  its  next  term  there- 
after sitting  to  transact  county  business,"  to  complete 
such  examination  and  correction,  in  the  same  manner 
and  with  like  effect  as  the  board  of  equalization  is  re- 
quired to  do:  Code,  §  2781.  The  record  shows  that 
the  county  court,  on  July  seventeenth,  eighteen  hun- 
dred and  ninety- three,  at  a  regular  term  thereof,  made 
an  order  extending  the  time  for  the  return  of  the  as- 
sessment roll  to  the  first  Monday  in  October,  at  which 
time,  the  roll  having  been  returned,  the  board  of 
equalization  met  pursuant  to  the  assessor*s  notice,  and 
continued  in  session  one  week;  but  being  unable  to 
complete  its  labors  within  that  time,  the  roll  was  sub- 
mitted to  the  county  court  for  final  equalization,  and 
that  on  October  twelfth  the  court  increased  the  plain- 
tiffs' assessment.  The  plaintiffs  contend  that,  the 
court  having  at  its  regular  session  in  September,  ad- 
journed to  the  ninth  of  October,  when  it  convened  on 
the  latter  date  its  session  was  a  continuation  of  the 
September  term,  and  not  its  '*next  term"  after  the 
meeting  of  the  board  of  equalization,  and  hence  the 
county  court  was  at  that  time  powerless  to  equalize  or 
correct  the  assessment  roll,  and  had  no  authority  to 
do  so  until  the  next  regular  term  after  the  September 
term. 

The  point  for  which  the  plaintiffs  contend  demands 
an  examination  of  the  terms  of  the  county  court  re- 
quired to  be  held  in  Douglas  County  and  a  definition 
of  the  word  **term"  as  applied  to  a  session  thereof. 
The  terms  of  said  court,  appointed  by  law,  are  held 
on  the  first  Monday  in  January,  March,  May,  July» 
September,  and  November,  ( Hill's  Code,  §  2335,)  and  a 
term  may  also  be  held  at  such  other  times  as  the  court 
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in  term  or  the  county  judge  in  vacation  may  appoint: 
Code,  §  899.  In  Tompkins  v.  Clackamas  County,  11  Or.  3t54 
(4  Pac.  1210),  it  was  held  that  when  the  statute  re- 
ferred to  the  terms  of  a  county  court,  it  meant  the 
regular  terms  prescribed  by  law,  and  not  the  special 
terms  appointed  by  the  court  or  judge  thereof.  This 
opinion  was  rendered  in  the  construction  of  a  statute 
under  the  authority  of  which  the  county  court  of 
Clackamas  County  sought  to  establish  a  county  road 
across  the  plaintiff's  premises,  and,  the  proceedings 
taken  being  for  the  purpose  of  appropriating  private 
property  to  a  public  use,  the  court  very  properly  con- 
strued the  statute  strictly.  The  commencement  of 
every  term  is  fixed  by  statute,  and  the  end  by  the  final 
adjournment  for  that  term,  so  that,  if  it  should  sit 
pursuant  to  an  order  of  adjournment  made  and  en- 
tered ujwn  the  record  in  term  time,  it  would  not  bo 
another  session  of  the  court,  but  a  continuation  of  the 
statutory  term,  and  this  is  the  case  whether  the  ad- 
journment be  from  one  day  to  the  next  or  for  a  longer 
period  {Bronson  v.  Schulten,  104  U.  S.  410,)  and  hence  it 
follows  that  when  the  county  court  met  on  October 
ninth,  pursuant  to  the  adjournment  of  September 
eleventh,  it  was  a  continuation  of  the  September  term, 
and,  if  the  statute  is  to  be  construed  strictly,  not  its 
next  term  after  the  meeting  of  the  board  of  equaliza- 
tion. 

Every  citizen  owes  a  duty  to  the  state  to  bear  a 
just  proportion  of  its  burdens,  and  if  the  assessor 
should  undervalue  his  property  or  omit  a  part  thereof 
assessable  for  general  taxation,  he  has  no  just  cause 
for  complaint  if  a  board  of  equalization  or  county 
court  adds  thereto  or  increases  the  value  placed  upon 
it  by  the  officer  chosen  for  that  purpose.  The  duty 
of  supporting  the  state  being  incumbent  upon  the  cit- 
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izen  in  proportion  to  his  taxable  property,  the  right 
to  equalize  the  measure  of  his  burden  must  be  in  the 
state,  which,  in  the  interest  of  the  citizen,  delegates 
this  power  to  the  board  of  equalization,  and,  if  not  com- 
pleted by  it  within  a  given  time,  then  to  the  county 
court  for  final  equalization.  It  is  presumed  that  offi- 
cial duty  has  been  regularly  performed,  (Hill's  Code, 
§  776,  subdivision  15,)  and,  this  being  so,  the  list  of 
property  of  the  citizen  returned  by  the  assessor,  as 
well  as  the  value  placed  thereon,  must  be  deemed 
prima  facie  correct,  and  the  right  of  the  board  or  court 
to  add  to  the  list  or  alter  the  value  so  ascertained 
being  a  delegated  joower,  the  measure  of  such  power 
must  be  found  in  the  statute  conferring  it.  This  would 
require  the  board  or  court,  if  the  statute  was  held  to 
be  mandatory,  to  alter  the  assessment  at  the  time  and 
in  the  manner  only  as  prescribed  by  law;  but,  as  we 
understand  the  law,  proceedings  to  equalize  assess- 
ments of  this  character  are  to  be  construed  much 
more  liberally  than  an  equalization  of  an  assessment 
for  muncipal  purposes:  2  Desty  on  Taxation,  615.  In 
the  counties  of  Josephine,  Curry,  Coos,  and  Wallowa 
no  terms  of  the  county  court  are  held  after  the  first 
Monday  in  September  until  the  first  Monday  in  Janu- 
ary: Code,  §  2335.  The  county  court  at  its  term  in 
September  in  each  year  is  required  to  levy  the  county, 
state,  and  school  taxes,  (Code,  §  2783,)  and  if  the  as- 
sessor in  either  of  these  counties  should  be  unable  to 
return  his  roll  on  the  last  Monday  in  August,  and 
further  time  was  granted  him  for  that  purpose,  the 
county  court  could  not,  to  give  the  statute  a  strict  con- 
struction, equalize  the  assessment  until  the  January 
term,  if  the  board  of  equalization  was  unable  to  com- 
plete its  labors  within  one  week.  The  result  of  this 
would  be  that  the  county  court  must  omit  either  the 
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equalization  or  the  levy  of  taxes,  and  for  this  reason 
we  cannot  think  that  the  legislative  assembly  meant  by 
**the  next  term  thereafter"  the  next  regular  term 
after  the  meeting  of  the  board  of  equalization.  We 
are  strengthened  in  this  belief  from  the  language  of 
section  2777,  Hill's  Code,  which  provides  that  the 
county  court,  at  any  regular  term  thereof,  may  extend 
the  time  fox  the  assessor  to  return  his  roll,  thereby 
implying  that  all  other' statutory  requirements  in  rela- 
tion to  the  assessment,  equalization,  and  levy  of  taxe., 
may  be  complied  with  at  an  adjourned  term  of  the 
court.  The  assessment  having  been  made  to  raise  a 
public  tax,  there  is  no  necessity  for  construing  the 
statute  strictly,  and  we  hold  that  the  language,  **at  its 
next  term  thereafter  sitting  to  transact  county  busi- 
ness," means  at  the  next  session  of  the  county  court 
after  the  meeting  of  the  board  of  equalization. 

2.  The  court  having  jurisdiction  of  the  subject 
matter,  obtained  jurisdiction  of  the  i)ersons  of  the 
plaintiffs  by  their  voluntary  appearance  before  it,  for 
it  is  a  universal  rule,  which  admits  of  no  exception, 
that  if  the  court  has  jurisdiction  of  the  subject  matter, 
a  general  appearance  gives  jurisdiction  of  the  person, 
(2  Encyclopedia  of  Pleading  and  Practice,  639,)  and  if 
the  record  fails,  as  in  the  case  at  bar,  to  show  that 
the  appearance  was  special,  it  will  be  presumed  to 
have  been  general:  Deshier  v.  Foster,  Morris  (Iowa),*403. 

3.  The  plaintiffs'  assessment  having  been  entered  on 
page  57  of  the  roll,  they  contend  that  it  was  approved 
by  the  board  of  equalization,  and  that  this  conclusively 
appears  from  the  fact  that  the  board  altered  an  assess- 
ment entered  on  page  53  and  another  on  page  114 
thereof.     This  could  only  be  so  by  indulging  the  pre- 
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sumption  that  the  board  of  equalization  began  at  the 
first  page  of  the  assessment  roll,  and  continued  to  ex- 
amine and  correct  the  successive  entries  therein  in 
regular  order,  during  the  week  it  was  in  session.  The 
assessor  published  a  notice  of  the  meeting  of  the 
board  of  equalization,  inviting  interested  taxpayers  to 
attend  its  session  for  the  purpose  of  having  their 
assessment  corrected;  but  in  appearing  in  response 
thereto  it  cannot  be  presumed,  or  even  supposed,  that 
the  persons  whose  names  were  entered  on  the  assess- 
ment roll  appeared  before  the  board  of  equalization  in 
the  order  in  which  their  names  were  written  or  ar- 
ranged by  the  assessor,  nor  does  the  fact  that  altera- 
tions were  made  on  the  roll  upon  pages  before  and 
after  that  upon  which  the  assessment  of  the  Douglas 
County  Bank  was  entered,  show  that  the  board  ap- 
proved the  assessment  of  the  bank. 

4.  It  is  contended  that  the  county  court  could  ac- 
quire jurisdiction  to  alter  an  assessment  only  by  means 
of  a  certificate  from  the  board  of  equalization  that  it 
had  not  acted  upon  or  equalized  a  given  assessment, 
and  no  certificate  of  that  character  having  been  is- 
sued, the  county  court  *  had  no  authority  to  alter  this 
assessment.  The  assessment  roll  contains  a  column 
for  the  ** Total  value  of  taxable  property,''  in  which 
the  assessor  carried  out  the  aggregate  value  of  the  sev- 
eral classes  of  property  assessed.  The  next  column 
to  the  right  is  entitled  **As  equalized  by  the  county 
board,"  and  it  must  be  presumed  that  the  board  of 
equalization  entered  in  this  column  every  assessment  it 
corrected  or  equalized,  and,  no  entry  of  that  character 
having  been  made  in  this  column  opposite  the  assess- 
ment of  the  Douglas  County  Bank,  it  was  apparent  to 
the   county   court   from   the    certificate   made  by  t^® 
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board  of  equalization  that  the  plaintiffs'  assessment 
had  not  been  equalized,  and  authorized  the  court  to 
examine,  correct,  and  equalize  the  same. 

5.     The  county  court  having  jurisdiction  of  the  sub- 
ject matter  and  of  the  persons,  it  only  remains  to  be 
seen  whether  the  order  complained  of  is  sufficient  in 
form  to  withstand  a  direct  attack.     It  will  be  observed 
that  the  jud cement  contains  no  recital  that  it  appeared 
to  the  court  from  any  evidence  taken  before  it  that 
the  assessment  complained  of  was  incorrect,  or  that  it 
should    be    increased;    and    the  question  is  presented 
whether  the  entry  of  a  judgment  without  a  statement 
that  any  sum  is  due,  or  of  any  facts  upon  which  it  is 
predicated,  is  binding  upon  the  parties  affected  thereby 
except    in  a  collateral    proceeding.     Mr.   Freeman,  in 
speaking  of  the  sufficiency  of  the  journal  entry  of  a 
judgment,  says:  •*That  whatever  appears  upon  its  face 
to  be  intended  as  the  entry  of  a  judgment  will  be  re- 
garded as  sufficiently  formal  if  it  shows,  (1)  the  relief 
granted;  and  (2)  that  the  grant  was  made  by  the  court 
in  whose  records  the  entry  is  written,"  (Freeman  on 
Judgments,   §  50,)   and    in    another    section    the    same 
learned  author  says:   **No  particular  form  is  required 
in  the  proceedings  of  the  court  to  render  their  order 
a  judgment.     It  is  sufficient  if  it  is  final,  and  the  party 
nriy  be   injured":   Freeman  on  Judgments,   §  51.     Mr. 
Black  also  says:  **It  is  further  to  be  noted,  in  connec- 
tion with  matters  of  form  in  judgments,  that  a  much 
less  degree  of   technicality  and  formality  is  required 
in  the  judgments  of  justices  of  the  peace  and  other 
inferior  courts  than  is  exacted  in  respect  to  the  judg- 
ments   of   courts   of  record":  1   Black  on  Judgments, 
§115.     **The  judgment,"  says  Wheeler,  J.,  in  Hamil- 
ton v.   Ward,  4  Texas,  856,  **  raises  a  legal  presumption 
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of  the  truth  of  every  material  averment  in  the  peti- 
tion or  motion,  which  can  only  be  rebutted  by  a  state- 
ment of  facts  showing  the  absence  of  proof."  And, 
further  in  the  opinion,  the  same  learned  justice  says: 
**It  cannot,  therefore,  be  a  valid  objection  to  the  judg- 
ment that  it  does  not  recite  the  facts  alleged  in  the 
motion  and  proved  at  the  trial."  If  there  be  any  am- 
biguity therein  the  pleadings  may  be  read  in  connec- 
tion with  the  judgment  for  the  purpose  of  explaining 
the  uncertainty.  The  judgment  is  the  final  order 
predicated  upon  the  prior  proceedings  which  may 
always  be  examined  in  aid  of  and  to  supi)ort  the  judg- 
ment: 1  Black  on  Judgments,  §  123. 

The  plaintiffs,  under  the  provisions  of  section  2780, 
Hill's  Code,  were  served  with  a  written  notice  which 
required  them  to  appear  before  the  county  court,  to 
show  why  their  assessment  of  money,  notes,  and  ac- 
counts should  not  be  increased,  and,  in  obedience 
thereto,  they  personally  appeared  for  that  purpose. 
This  notice  is  the  pleading  by  which  the  court  ob- 
tained jurisdiction  of  the  persons,  and  may  be  read  in 
connection  with  the  order  founded  thereon  for  the 
purpose  of  explaining  the  latter.  An  examination  of 
tlio  notice  conclusively  shows  the  nature  of  the  inquiry 
proposed,  and  the  order  of  the  court  based  thereon  is 
LHiuivalent  to  a  finding  that  the  class  of  property  speci- 
liod  in  the  notice  and  order  was  assessed  too  low,  and 
for  that  reason  it  was  the  judgment  of  the  court  that 
the  assessment  thereof  be  increased.  No  board  of 
equalization  can  arbitrarily  increase  the  assessment  of* 
a  taxpayer,  for  to  do  so  would  be  a  confiscation  of 
property;  but  the  pleadings  having  in  effect  stated  a 
cause  of  action,  and  an  order  having  been  made 
thereon,  it  must  be  presumed  that  sufficient  evidence 
was  adduced  from  which  the  court  concluded  that  the 
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assesr^ment  should  be  increased  to  the  amount  found 
by  it  In  Becker  v.  Malheur  County,  24  Or.  217,  Bean,  J., 
in  speaking  of  the  duties  of  a  board  of  equalization  and 
the  presumptions  indulged  in  favor  of  its  conclusions, 
says:  *' There  is  no  provision  of  law  of  which  we  are 
aware  making  it  the  duty  of  the  board  to  reduce  to 
writing  or  preserve  the  evidence  before  it  in  the  mat- 
ter of  the  equalization  of  taxes,  and,  although  it  is  an 
inferior  tribunal,  every  presumption  exists  in  favor  of 
the  regularity  of  its  proceedings,  after  it  has  once  ac- 
quired jurisdiction."  The  judgment  of  the  court  an- 
nulling the  increase  in  the  assessment  being  erroneous, 
the  judgment  will  be  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  writ  of  review. 

Reversed. 


Argued  January  20;  decided  February  10.  1896. 
DAY  V.  SCHNIDER. 

[43  Pac.  6o0.] 

1.  Cloud  on  Title— Pleading— Code,  §2823.— The  averment  in  a  com- 

plaint to  remove  a  cloud  on  title,  tliat  defendant  claims  under  a  tax 
deed,  sulBciently  shows  the  apparent  validity  of  tlie  outstanding 
title,  as  a  tax  deed  in  Oregon  is  prima  facie  evidence  of  title. 

2.  Pleading  —  Joining  Sf.veral  Causes  of  Suit. —  A  complaint  in  a  pro- 

ceeding lu  remove  a  cloud  on  title  is  not  obnoxious  to  the  objec- 
tion that  it  improperly  unites  several  causes  of  suit  because  it  seta 
out  several  reasous  why  the  outstandin<;  title  is  invalid. 

Appeal  from  Lane:  J.  C.  Fullerton,  Judga 

This  is  a  suit  by  Thomas  Day  against  Mike  Schni- 
der to  remove  a  cloud  upon  the  title  to  the  northwest 
quarter  of  section  twenty-two,  township  fifteen  south, 
range  one  east,  in  Lane  County,  created  by  a  tax 
deed.  The  complaint  alleges,  in  substance,  that  the 
plaintiff  is  the  owner  and  in   possession  of  the   real 
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property  in  question;  that  the  defendant  Schnider 
claims  some  right  or  title  thereto  adverse  to  the 
plaintiff,  under  a  sheriff's  tax  deed  of  date  February 
thirteenth,  eighteen  hundred  and  ninety- four,  which  on 
its  face  appears  to  be  regular,  and  recites  that  said 
land  was  levied  upon  by  the  sheriff  as  the  property  of 
Frank  Burgess  for  the  taxes  of  eighteen  hundred  and 
ninety,  amounting  to  seven  dollars  and  twenty  cents, 
and  on  the  fifth  day  of  February,  eighteen  hundred 
and  ninety-two,  was  sold  to  the  defendant  for  the 
sum  of  eighteen  dollars  and  eighty-five  cents,  being 
the  amount  of  said  taxes  and  accruing  costs.  It  then 
proceeds,  in  six  separate  and  distinct  paragraphs,  to 
aver  facts  which,  if.  true,  show  the  deed  to  be  invalid 
and  a  cloud  upon  plaintiff's  title.  It  further  alleges 
that  the  plaintiff  offered  to  pay,  and  tendered  to  the 
sheriff  of  the  county,  the  taxes  for  the  years  eighteen 
hundred  and  ninety-one,  eighteen  hundred  and  ninety- 
two,  and  eighteen  hundred  and  ninety-three,  but  he 
refused  to  receive  the  same  or  any  part  thereof, 
claiming  that  the  taxes  for  all  said  years  had  been 
paid  by  the  defendant  Schnider;  that  prior  to  the  ex- 
piration of  two  years  from  the  date  of  the  tax  sale 
plaintiff  sought  to  redeem  the  land,  and  inquired  both 
of  the  sheriff  and  county  clerk  how  much  or  what 
sum  was  required  to  redeem  the  same,  but  that  both 
said  ofiBcers  refused  to  make  or  permit  redemption  to 
be  made,  but  referred  him  to  the  defendant  who  held 
the  certificate  of  sale,  and  who  also  refused  to  make 
or  allow  redemption  thereof  to  be  made,  or  to  say  for 
what  sum  he  would  relinquish  his  claim  thereto.  That 
since  the  execution  of  the  tax  deed,  and  prior  to  the 
commencement  of  this  suit,  the  plaintiff  offered  and 
tendered  to  defendant  the  entire  amount  paid  by  him 
on  account  of  his  purchase,  with  twenty  per  cent,  per 
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annum  interest  on  the  original  purchase  price,  and  ten 
per  cent,  per  annum  on  all  other  liquidated  charges 
against  said  land,  for  a  quitclaim  thereto;  that  he  de- 
posited with  the  clerk  of  the  court  fifty  dollars  from 
which  the  court  might  reimburse  the  defendant  for 
such  outlay  in  case  he  should  be  found  liable  there- 
for; that  any  and  all  payments  by  defendant  for  said 
premises  and  subsequent  taxes  thereon  have  been  vol- 
untary on  his  part,  and  not  at  the  request  or  wish 
of  plaintiff,  but  against  his  wishes  and  will;  that  the 
reasonable  value  of  said  land  is  one  thousand  dollars. 
A  motion  and  demurrer  to  the  complaint  having  been 
sustained,  and  plaintiff  refusing  to  plead  further,  a 
decree  was  entered  dismissing  the  complaint,  from 
which  he  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  E.  Wheeler. 

For  respondent  there  was  a  brief  by  Messrs.  Bilyeu 
and  Young,  and  an  oral  argument  by  Mr.  L  Bilyeu, 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  only  questions  necessary  to  be  determined 
on  this  appeal  are  the  objections  to  the  sufficiency  of 
the  complaint.  It  is  urged  by  the  defendants  that  the 
complaint  is  defective  because  it  does  not  sufficiently 
show  the  apparent  validity  of  the  tax  title  claimed  by 
the  defendant  Schnider.  The  general  rule  in  a  suit  to 
remove  a  cloud  from  title  is  that  the  complaint  must 
set  out  the  facts  which  show  the  apparent  validity  of 
the  outstanding  title,  and  also  those  showing  its  inva- 
lidity, but  where,  as  in  this  state,  the  statute  declares 
a  tax  deed  to  be  prima  facie  evidence  of  title,  the  mere 
naming  of  the  instrument  and  alleging  that  it  is  regu- 
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lar  upon  its  face  is  sufBcient  to  show  its  apparent  va- 
lidity: Hiirs  Code,  §  2823;  Black  on  Tax  Titles  (2d  ed), 
g  440;  Hihernia  Savings  Society  v.  Ordway,  38  Cal.  679. 

2.  It  is  next  claimed  that  the  motion  and  demur- 
rer were  properly  sustained  because  several  causes 
of  suit  are  improperly  united  in  the  complaint.  But 
this  contention  is  without  merit.  The  object  and  pur- 
pose of  the  suit  is  to  remove  a  cloud  from  the  plain- 
tiff's title,  and  the  several  reasons  given  in  the  com- 
plaint why  the  tax  deed  is  invalid  do  not  constitute 
separate  causes  of  suit.  No  sufficient  reason  is  sug- 
gested  by  respondent's  counsel  why  the  complaint  does 
not  state  a  cause  of  suit,  and  none  has  occurred  to  us. 
The  decree  of  the  court  below  will  therefore  be  re- 
versed, and  the  cause  remanded  with  directions  to 
overrule  the  motion  and  demurrer  to  the  complaint, 
and  for  such  further  proceedings  as  may  be  proper 
and  right  in  the  premises.  Reversed. 

Argued  December  16,  1895;  decided  Febraary  10, 189Qi 
U~l»|  JUSTICE  V.  ELWERT. 

'-  '  [43  Pac.  649.] 

h  Appeal — Findings  on  Conflictino  Evidence. — Findings  of  the  trill 
court  on  conflicting  testimony  will  not  be  disturbed  on  appeal,  unless 
they  are  clearly  against  the  weight  of  evidence. 

2.  IklEciiANic.-'  Liens — Complete  Performance  Prevented  bt  Owskb— 
Waivlk. —  Failure  of  contractors  to  complete  a  building  aocorJing  to 
contract  will  not  prevent  a  lien  from  attaching  in  their  favor  for  so 
much  of  tlie  work  as  was  actually  i)erformed  according  to  the  con- 
tract, where  such  failure  to  complete  was  due  to  an  act  of  the  owner. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  to  foreclose  a  mechanics'  lien.    The 
lien  is  claimed  by  virtue  of  a  contract  entered  into  be- 
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tween  plaintiffs,  Justice  Brothers,  and  the  defendant 
J.  B.  Elwert,  by  which  plaintiffs  agreed  to  furnish  the 
materials,  and  do  certain  painting,  graining,  and  cal- 
cimining  for  Elwert,  upon  her  buildings  at  Portland, 
Oregon,  at  the  agreed  price  and  consideration  of  two 
hundred  and  eighty-five  dollars,  to  be  paid  thirty  days 
after  completion  of  the  work.  The  work  was  to  be 
done  in  accordance  with  certain  specifications,  **in  a 
good,  workmanlike,  and  substantial  manner,  to  the  sat- 
isfaction and  under  the  direction  of  the  said  owner  or 
superintendent,  to  be  testified  by  a  writing  or  certifi- 
cate under  the  hand  of  the  said  contractor."  While 
engaged  in  the  performance  of  this  contract,  x^laintiffs 
claim  that  they  furnished  extra  materials  and  did  cer- 
tain extra  work  for  Elwert,  at  her  instance,  of  the 
agreed  value  of  one  hundred  and  thirty-two  dollars. 
The  claim  of  lien  was  filed  to  secure  these  two  sums, 
less  sixteen  dollars  allowed  as  a  credit.  The  defend- 
ant F.  E.  Beach  also  seeks  to  foreclose  a  lien  claimed 
upon  the  same  property,  to  secure  payment  of  the 
sum  of  one  hundred  and  fifty-three  dollars  and  sev- 
enty-six cents  for  paints,  oils,  and  other  materials 
furnished  to  Justice  Brothers  and  which  were  used  by 
them  in  and  upon  the  buildings.  The  defendant's 
Elwert's  defense  to  the  Justice  Brothers'  lien  is  that 
they  have  not  performed  the  conditions  of  the  contract 
as  required  by  its  stipulations,  nor  secured  the  certifi- 
cate of  the  contractor  or  superintendent  showing  per- 
formance of  the  work  to  his  satisfaction.  She  denies 
absolutely  that  Justice  Brothers  did  any  extra  work 
at  her  instance  or  request,  or  that  she  ever  agreed  to 
pay  them  anything  therefor.  The  plaintiffs  do  not 
claim  to  have  fully  performed  the  contract  upon  their 
part,  but  insist  that  the  nonperformance  was  excused 
by  the  acts  of  defendant  Elwert;  that  they  completed 
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the  work  under  the  contract,  in  the  main,  but  that  de- 
fendant forbaJe  and  i^revented  them  from  performing 
entirely.  The  defense  against  the  Bjjach  claim  is  con- 
fined to  the  legal  question  as  to  whether  he  is  entitled 
to  a  lien  unless  it  is  established  that  Justice  Brothers 
performed  their  contract.  The  court  below,  among 
other  things,  found  that  plaintiffs  had  completed  their 
contract  so  far  as  they  were  permitted  by  Elwert; 
that  she,  without  cause,  refused  to  allow  a  full  per- 
:Lormance,  and  that  plaintiffs  were  entitled  to  the  sum 
of  two  hundred  and  fifty  dollars  for  the  materials  fur- 
nished and  work  done  under  the  contract;  that  plain- 
tiffs furnished  extra  material  and  did  extra  work,  at 
the  request  of  Elwert,  of  the  value  of  one  hundred 
and  seven  dollars,  which,  with  the  contract  obligation, 
amounted  to  three  hundred  and  fifty-seven  dollars, 
against  which  Elwert  was  entitled  to  a  credit  of 
eighty-six  dollars  and  twenty  cents,  leaving  a  balance 
of  two  hundred  and  seventy-one  dollars  and  eighty 
cents.  The  court  further  found  that  F.  E.  Beach  fur- 
nished plaintiffs  materials  used  in  and  upon  said  build- 
ings of  the  value  of  one  hundred  and  forty-nine  dol- 
lars and  sixteen  cents,  which  being  deducted  from 
plaintiffs'  claim,  leaves  a  balance  of  one  hundred  and 
twenty-two  dollars  and  sixty-four  cents  bearing  inter- 
est from  November  twentieth,  eighteen  hundred  and 
ninety-three.  As  conclusions  of  law  the  court  found 
that  plaintiffs  have  a  lien  to  secure  the  sum  of  one 
hundred  and  forty-eight  dollars,  and  the  defendant 
Beach  a  lien  for  one  hundred  and  seventy-nine  dollars 
and  thirty-seven  cents,  which  amounts  include  interest, 
attorneys'  fees,  and  costs  of  filing  liens.  Upon  these 
findings  a  decree  was  entered,  and  defendant  Elwert 
appeals.  Affirmed. 
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For  appellant  there  was  a  brief  by  Messrs.  Watson, 
Beekman  and  Watson,  and  Edward  MendenhaU,  with  orsJ  ar- 
guments by  Messrs,  MendenhaU  and  Benjamin  B.  Beekman, 

For  respondents  Justice  there  was  a  brief  and  an 
oral  argument  by  Mr.  J,  Frank  Booths. 

For  respondent  Beach  there  was  a  brief  and  an 
oral  argument  by  Mr.  George  G.  Gammons. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  position  of  appellant  is  stated  by  her  at- 
torneys in  their  brief  thus:  **Upon  their  face  the  no- 
tices of  lien  appear  to  be  sufficient,  and  we  presume 
no  authorities  are  necessary  to  support  the  proposi- 
tion that  in  order  to  entitle  plaintiffs  to  enforce  their 
lien  for  work  under  their  contract  they  must  have 
performed  its  conditions  on  their  part  to  be  per- 
formed. *  ♦  ♦  We  claim  that,  as  a  matter  of  law, 
plaintiffs  are  not  entitled  to  any  lien,  for  the  reason 
that  they  have  failed  to  perform  their  contract.*'  And 
**that  if  the  plaintiffs  failed  to  perform  their  contract, 
so  as  to  entitle  them  to  recover,  then  Beach  and  Com- 
pany are  not  entitled  to  any  lien."  This  pertains  to 
the  contract  and  its  fulfillment  by  plaintiffs,  considered 
aside  from  the  said  claim  for  extra  materials  and  la- 
bor. The  question  thus  propounded  is  a  mixed  one, 
consisting  of  both  law  and  fact.  The  plaintiffs,  how- 
ever, admit  that  they  have  not  fully  performed,  but 
claim  that  whatsoever  has  been  left  undone  by  them 
was  excused  by  the  acts  of  Mrs.  Elwert.  The  court 
below  found  that  she  refused  to  allow  or  permit  plain- 
tiffs to  fully  comply  with  the  conditions  of  the  con- 
tract, which  finding  appears  to  be  supported  by  the 
testimony,    although    we    find    much    conflict    therein. 
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Eut  the  court  having  seen  the  witnesses,  heard  them 
testify,  and  observed  their  demeanor  while  upon  the 
stand,  its  finding  ought  not  to  be  disturbed,  unless 
clearly  against  the  weight  of  evidence. 

2.  The  real  question,  then,  comes  to  this:  Can  the 
lien  be  maintained  without  full  performance  of  the 
contract  upon  which  it  is  based,  where  such  perform- 
ance is  prevented  by  the  owner,  who  is  a  party  to  the 
contract?  Regarding  this  proposition  the  author  of 
Phillips  on  Mechanics*  Liens,  §  138,  states  the  rule  as 
follows:  **It  is,  however,  universally  true  that  no  loss 
of  lien  is  occasioned  for  the  work  actually  performed 
in  accordance  with  the  contract,  when  the  work  has 
been  stopped  or  abandoned  in  consequence  of  the  de- 
fault of  the  owner."  To  this  rule  some  of  the  author 
Hies  malvc  an  apparent  exception  in  the  case  of  non- 
13ayment  of  installments  by  the  owner,  but  it  is  evi- 
dently true  that,  as  to  this,  the  contract  stipulations 
may  make  the  payment  of  such  installments  condi- 
tions precedent,  and  thus  the  nonpayment  thereof 
would  become  a  material  default  upon  the  yvivt  of  the 
owner.  But  where  the  owner  has  by  positive  acts,  as 
in  the  case  at  bar,  prevented  the  full  performance 
upon  the  part  of  the  contractors,  there  can  be  no 
question  but  they  will  have  a  lien  for  materials  fur- 
nished and  labor  performed,  so  far  as  they  have  in 
•-^  good  faith  proceeded  under  the  contract    See  Hones  v. 

Reliance  Wire  WorJis  Company,  40  Minn.  47  (48  N.  W.  448); 
Charnleij  v.  Honig,  74  Wis.  163  (42  N.  W.  220);  Smith  v. 
Norris,  120  Mass.  63,  and  Merchants'  and  Mechanics'  Savings 
Bank  V.  Dashiell,  25  Gratt.  625.  And  this  rule  also  has 
a  like  application  in  excusing  the  plaintiffs  from  the 
necessity  of  procuring  the  certificate  of  the  architect 
or   superintendent  showing  a  satisfactory  compliance 
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on  their  part  The  court  below  found  that,  as  far  as 
plaintiffs  were  permitted,  they  had  substantially  per- 
formed, and  this  finding  is  warranted  by  the  testi- 
mony. Hence  plaintiffs  were  entitled  to  their  lien  for 
materials  furnished  and  labor  performed  under  the 
coQtract,  and  it  follows  that  Beach  is  also  entitled  to 
his  lien.  All  other  findings  of  fact  are  in  substantial 
accord  with  the  testimony,  and  hence  the  decree  of 
the  court  will  be  affirmed.  Affirmed 


Argaed  Noyember  12,  1895;  decided  January  27,  189G;   rehearing  denied. 
BARBRE  V.  GOODALE. 

[38  Pac.  67;  48  Pac.  378.] 

1.  Appeal— 'Amesdiwo  Proof  of  Skbvice. —  An  imperfect  proof  of  service 

of  a  notice  of  appeal  may  be  amended  on  motion  so  as  to  conform  to 
the  fact:  Dolph  v.  Nickum,  2  Or.  202,  and  A^^dnj  v.  firhnslian,  3  Or.  o63, 
cited  and  approved;  Briney  v.  Starr ^  0  Or.  207,  and  Ilenness  v.  WclUt,  10 
Or.  266,  distinguished. 

2.  General  Dfmurreb — Pleading. —  A  general  demurrer  to  a  complaint 

containing  several  causes  of  action  is  properly  overruled  where  any 
one  of  the  causes  is  well  stated. 

3.  AoEycY  —  Parol  Evidknce  to  Snow  Real  Parties  to  Written    I- 

8TRUMENT. —  Parol  testimony  is  admiasihle  to  show  that  a  contiu'  t 
which  is  not  a  negotiable  instrument,  and  not  re^juired  to  be  under 
seal,  althoup:h  so  in  fact,  executed  by  and  in  the  name  of  an  apront, 
is  the  contract  of  the  principal,  although  the  principal  is  known  to 
the  other  contracting  party  at  the  date  of  its  execution. 

4.  Degree  of  Proof  —  Real  Party   iw   Interest. —  That  plaintiff  is  the 

real  party  in  interest  is  not  required  to  be  established  by  liigher  proof 
than  that  requisite  to  establish  any  other  fact  in  the  case. 

Appeal  from  Lane:  J.  C.  Fullerton,  Judge. 

This  is  an  action  by  J.  I.  Barbre  against  J.  0. 
Groodale  to  recover  upon  two  separate  causes.  The 
first  is  upon  a  written  agreement  which  purports  upon 
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its  face  to  be  the  agreement  of  one  G.  W.  Handsaker,  of 
the  first  part,  and  J.  C.  Goodale,  of  the  second  part.  By 
its  terms,  in  brief,  the  first  party  agrees  to  cut,  haul 
bank,  and  deliver  to  the  second  party  two  million  feet 
©f  fir  logs,   and,   if   certain   conditions  of   the  lumber 
market    continued  to  prevail,  an    additional  one   half 
million    feet,  at  a  certain    point   upon    the    McKenzie 
River,  in  Lane  County,  at  the  rate  of  three  dollars  per 
thousand,  to  be  paid  by  the  second  party  as  follows: 
One  dollar  per  thousand  when  the  logs  were  cut  and 
banked,  and  one  dollar  per  thousand  when  scaled  and 
rolled    in    the  river,  and    such    balance  as  should  be 
found  due  between  the  parties  within  thirty-one  days 
thereafter.     The  last  clause  is  as  follows:  ''It  is  fur- 
ther understood  and  agreed,  and  is  a  part  of  the  con- 
sideration of  this  agreement,  that  the  second  party  re- 
serves out  of  and  deducts  from  the  balance  that  may 
be  due  the  first  party,  after  making  said  first  two  pay- 
ments, any  sum  or  sums  that  may  then  be  due  or  to 
become  due  to  the  second  party  from  J.  L  Barbre,  or 
for  which  he  is  responsible,  to  pay  J.  I.  Barbre  not  to 
exceed  one  thousand  seven  hundred  dollars,  the  obli- 
gations of  which  are  now  created."    The  contract  pur- 
ports to  be  under  seal.     After  the  plaintiff  had  cut, 
hauled,    and    banked    one    million    four    hundred   and 
forty -two  thousand  feet  of  logs,  and  cut  in  the  timber 
three  hundred  and  eighty-two  thousand  feet  more,  and 
while    proceeding  with  the    performance  of    the  con- 
tract, the  defendant,  on  March  first,  eighteen  hundred 
and  ninety- two,  notified    and   directed  him    to  discon- 
tinue the  work,  as  he  would  not  pay  for  or  take  any 
more  of   such  logs.     Whereupon  plaintiff    commenced 
this  action  to  recover  under  the  contract  for  such  logs 
as  he  had  cut  and  banked,  and  also  for  such  as  he  had 
cut  in  the  timber.     The  complaint  proceeds  upon  the 
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theory  that  G.  W.  Handsaker  was  Barbre*s  agent  in 
the  execution  of  said  contract,  and  that  it  was  signed 
and  executed  in  his  name  instead  of  Barbre's  by  con- 
sent of  defendant,  and  hence  that  Barbre  is  entitled  to 
sue  upon  the  agreement  solely  and  in  his  own  name. 
The  second  cause  of  action  is  based  upon  the  sale  and 
delivery  by  plaintiff  to  defendant  of  nine  hundred  and 
eighty- seven  thousand  feet  of  other  logs  at  three  dol- 
lars and  twenty-five  cents  per  thousand,  upon  which  a 
balance  of  four  hundred  and  seventy-two  dollars  and 
thirty-four  cents  is  claimed.  At  the  trial  plaintiff  had 
a  verdict  for  two  hundred  and  fourteen  dollars,  and 
from  the  judgment  entered  thereon  the  defendant  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  L  Bilyeu  and  J.  M.  Williams, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs.  George  B.  and  George  A.  Dorris. 

On  Motion  to  Dismiss. 

Per  Curiam.  1.  This  is  a  motion  to  dismiss  the 
appeal  for  want  of  notice.  The  appellant  tiled  a  cross- 
motion,  based  upon  an  affidavit  and  accompanying 
papers,  from  which  it  appears  that  within  the  time 
allowed  by  law  a  notice  of  appeal  was  regularly 
served  upon  the  attorneys  for  respondent,  and  the 
same  filed  with  the  clerk  of  the  circuit  court,  with 
a  certificate  of  service  attached  thereto  as  follows: 
••State  of  Oregon,  County  of  Lane,  ss.  I  hereby  cer- 
tify that  I  served  the  within  notice  of  appeal  within 
said  state  and  county  on  the  second  day  of  April, 
eighteen  hundred  and  ninety- four,  on  the  within  named 
.  defendants    George   B.  Dorris   and  George  A.  Dorris 
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by  delivering  to  them  and  each  of  them  in  person  a 
true  and  correct  copy  of  this  original  notice.  J.  E. 
Noland,  sheriff  of  Lane  CJounty,  Oregon,  George 
Croner,  deputy."  For  some  reason,  not  explained,  tho 
paper  containing  the  alleged  proof  of  service  becamo 
detached  from  the  original  notice,  and  could  not  be 
found  until  after  the  transcript  had  been  filed  in  this 
court,  and  hence  does  not  appear  therein.  Althongh 
Messrs.  George  B.  and  George  A.  Dorris  were  the  at- 
torneys for  the  respondent,  and  as  such  could  have 
been  and  were  in  fact  served  with  the  notice,  the 
proof  of  such  service  as  indorsed  or  attached  to  the 
notice  of  api)eal  when  filed  is  admittedly  imperfect 
But  under  the  rule  in  Dolph  v.  NicJium,  2  Or.  202,  and 
Seeley  v.  Sabastian,  3  Or.  563,  it  seems  to  us  the  appel- 
lant should  be  allowed  to  amend  the  return  to  con- 
form to  the  fact  The  cases  of  BriTiey  v.  Starr,  6  Or. 
207,  and  Henness  v.  Wells,  16  Or.  266,  relied  upon  by 
respondent,  are  to  the  effect  that  the  proof  of  senHco 
must  accompr^ny  and  be  filed  with  the  notice  of  ap- 
peal, but  in  neither  of  these  cases  was  there  any 
proof  or  attempted  proof  of  service  so  filed,  and  there 
was  therefore  nothing  to  amend,  while  in  the  case  at 
bar  there  was  an  alleged,  though  imperfect,  proof  of 
service  filed  with  the  notice,  and  hence  this  case 
comes  within  the  rule  announced  in  the  two  cases 
first  cited,  and  not  within  the  cases  relied  on  by  the 
respondent.  We  think,  therefore,  the  motion  to  dis- 
miss the  appeal  should  be  overruled,  and  the  cross- 
motion  to  amend  allowed.  Ovehbuled- 
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On  the  Merits. 
Opinion  by  Mr.  Justice  Wolverton. 

2.  A  general  demurrer  was  filed  to  the  complaint, 
but,  as  it  goes  to  the  whole  complaint,  and  one  of  the 
separate  causes  of  action  is  confessedly  well  set  out, 
the  demurrer  was  properly  overruled. 

3.  At  the  trial,  plaintiff,  while  a  witness  in  his  own 
behalf,  was  asked,  and  permitod  to  answer  over  tho 
objection  of  the  defendant,  the  following  questions: 
Question — **How  did  that  clause  about  the  one  thou- 
sand seven  hundred  dollars,  which  allows  Goodale  to 
deduct  from  last  payment  amount  due  him  from  Bar- 
bre,  not  to  exceed  one  thousand  seven  hundred  dol- 
lars, come  to  be  in  the  contract?"  Answer — **I  had 
been  logging  for  Goodale,  and  he  had  paid  me  about 
one  thousand  seven  hundred  dollars  on  logs  which 
were  claimed  by  the  Oregon  and  California  Railroad 
Company,  and  it  sued,  or  threatened  to  sue,  him  to  re- 
cover the  value  of  the  logs.  If  he  had  to  pay  the 
railroad  company  for  the  logs,  this  had  to  be  deducted 
out  of  the  contract  price  of  those  logs."  Question — 
** State  what  the  conversation  was  at  the  time  of  your 
entering  into  the  contract  as  to  who  the  true  parties 
to  the  contract  should  be."  Answer — **Mr.  Goodale 
and  I  had  a  conversation  about  making  the  contract 
to  get  out  some  logs.  I  wanted  to  get  out  some  logs 
for  him,  about  two  million  feet.  I  had  the  teams  and 
everything  necessary  to  carry  on  logging.  Mr.  Good- 
alo  said  that  he  would  let  me  have  a  contract  to  get 
out  two  million,  but  did  not  want  to  have  the  contract 
made  in  my  name;  that  the  railroad  company  had 
sued,  and  he  was  afraid  that  if  the  contract  was  in  my 
name  the  company  would  make  trouble,  and  he  said 
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why  not  make  it  in  the  name  of  George  (meaning 
G.  W.  Handsaker).  I  told  him  that  I  did  not  want  to 
bother  George.  Goodale  said  that  it  would  not  be  any 
trouble  to  him,  that  I  could  go  on  and  carry  on  the 
contract  just  the  same.  I  said  I  could  see  George 
about  it,  and  I  did  speak  to  George  about  it,  and  he 
said  so  long  as  he  would  not  be  bothered  in  any  way 
he  would  assist  me  in  the  matter,  and  it  was  agreed 
between  Mr.  Goodale,  Mr.  Handsaker,  and  myself  that 
the  contract  should  be  drawn  up  and  signed  by  G.  W. 
Handsaker,  and  that  I  should  carry  it  out;  that  it 
should  be  my  contract,  and  not  the  contract  of  G.  W. 
Handsaker,  and  that  Mr.  Handsaker  should  not  be 
bound  by  the  contract.  Under  this  agreement  the  con- 
tract was  drawn  up  and  signed  by  Mr.  Handsaker  and 
Goodale,  and  I  did  the  work  that  was  done  under  it" 
This,  with  other  testimony  of  the  same  nature,  all 
elicited  over  defendant's  objection,  forms  the  basis  of 
the  principal  grounds  of  error  relied  upon  for  the 
reversal  of  the  judgment  below. 

The  question  is  here  presented  whether  it  is  com- 
petent to  show  by  parol  testimony  that  a  contract 
executed  by  and  in  the  name  of  an  agent  is  the  con- 
tract of  the  principal,  where  the  principal  was  known 
to  the  other  contracting  party  at  the  date  of  its  exe- 
cution. There  are  two  opinions  touching  the  question 
among  American  authorities, — the  one  affirming  and 
the  other  denying;  but  the  case  is  one  of  first  im- 
pression here,  and  we  feel  constrained  to  adopt  the 
rule  which  may  seem  the  more  compatible  with  the 
promotion  of  justice,  and  the  exaction  of  honest  and 
candid  transactions  between  individuals.  The  Englis|^ 
authorities  are  agreed  that  parol  evidence  is  a^loa^^^^" 
ble  to  show  that  a  written  contract  executed  ii^  ^^ 
name  of   an  agent  is   the   contract  of  the  principal 
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whether  he  was  known  or  unknown;  and  the  American 
authorities  are  a  unit  so  far  as  the  rule  is  applied  to 
an    unknown    princii^al,    but    disagree    where   he    was 
kno-wn   at  the  time  the  contract  was  executed  or  en- 
tered   into   by   the  parties.     All   the   authorities,  boUi 
English  and  American,  concur  in  holding  that,  as  ap- 
plied   to  such  contracts  executed  when  the  principal 
was    unknown,  parol  evidence  which   shows    that   the 
agent  who  made  the  contract   in   his  own   name   was 
acting  lor  the  principal  does  not  contradict  the  writ- 
ing, but  simply  explains  the  transaction;  for  the  effect 
is  not  to  show  that  the  person  aj^pearing  to  be  bound 
is  not  bound,  but  to  show  that  some  other  person   is 
bound  also.     And  those  authorities  which  deny  the  ap- 
plication of  the  rule  where  the  i^rincipal  was  known 
do  not  assert  or  maintain  that  such   parol  testimony 
tends   to  vary  or  contradict  the  written  contract,  but 
find    support   upon   the   doctrine  of  estoppel,  it  being 
maintained  that  a  party   thus  dealing  with  an   agent 
of   a  known  principal  elects  to  rely  solely  upon  the 
agent's    responsibility,    and    is    therefore   estopped   to 
proceed  against  the  principal     The  underlying  princi- 
ple,   therefore,   upon    which   the    authorities    seem    to 
diverge,  is  the  presumption  created  by  the  execution 
of  the  contract  in  the  name  of  the  agent,  and  the  ac- 
ceptance thereof  by  a  party,  where   the  principal   is 
known.     Is   this  presumption   conclusive  or  is  it  dis- 
putable?   Without  attempting  to  reconcile   the  decis- 
ions, we  believe   the  better  rule   to  be   that  the  pre- 
sumption thus   created  is  a  disputable  one,  and  that 
the  intention  of  the  party  must  be  gathered  from  his 
words,  and  the  various  circumstances  which  surround 
the   transaction,  as   its  practical   effect  is  to  promote 
justice  and  fair  dealing.     The  principal  may  have  re- 
course to  the  same  doctrine   to   bind   the    party  thus 
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entering  into  contract  with  his  agent.  Parol  evidence, 
however,  is  not  admissible  to  discharge  the  agent,  as 
the  party  with  whom  he  has  dealt  has  his  election  as 
to  whether  he  will  hold  him  or  the  principal  respon- 
sible. This  doctrine  must  be  limited  to  simple  con- 
tracts, and  may  not  be  extended  to  negotiable  instru- 
ments and  specialties  under  seal,  as  they  constitute  an 
exception  to  the  rule.  As  bearing  upon  these  deduc- 
tions see  1  Am.  and  Eng.  Ency.  of  Law,  392;  Briggs  v. 
Partridge,  64  N.  Y.  362  (21  Am.  Rep.  617);  Nicoll  v.  Biiri, 
78  N.  Y.  583;  New  Jersey  Steam  Navigation  Company  v.  Mer- 
chants'  Bank,  47  U.  S.  (6  How.),  380;  Nash  v.  Townt\  72 
U.  S.  (5  Wall.),  703;  Stowell  v.  Eldred,  39  Wis.  626;  Chandler 
V.  Coe,  54  N.  H.  561;  Ford  v.  WilUams,Q2  U.  S.  (21  How.), 
289;  Hunter  v.  Giddings,  97  Mass.  41  (43  Am.  Dec.  54); 
Trueman  v.  Loder,  11  Ad.  and  E.  589;  Higgins  v.  Senior, 
8  Mees  and  W.  843;  Calder  v.  Dohell  (Law  Rep.),  6  Com. 
Pleas.  485;  Mechem  on  Agency,  §§  449,  698,  699.  If  an 
instrument  is  valid  without  a  seal,  although  executed 
under  seal,  it  is  to  be  treated  as  written  evidence  of  a 
simple  contract;  and  the  seal  adds  nothing,  except, 
under  our  statute,  it  is  made  primary  evidence  of  a 
consideration:  Stowell  v.  Eldred,  39  Wis.  626;  Byington  v. 
Simpson,  134  Mass.  169  (45  Am.  Rep.  314);  Rector  of  St. 
David's  v.  Wood,  24  Or.  404  (34  Pac.  18). 

Now,  looking  to  the  contract  which  is  the  basis  of 
the  cause  of  action  under  consideration,  we  find  that 
it  was  executed  in  manner  and  form  as  requested  by 
the  defendant,  and  to  subserve  a  special  purpose  jye- 
culiar  to  his  own  interest,  with  the  express  avowal 
that  it  should  be  treated  as  the  contract  of  plaintiff, 
although  executed  in  the  name  of  Handsaker  the 
agent.  It  is  further  disclosed  that  both  the  defendant 
and  the  plaintiff  afterwards  so  treated  it;  the  plaintiff 
proceeding  under  it,  and  in  obedience  with  the  terms 
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and  conditions  thereof  in  cutting,  hauling,  and  banking 
the  logs  preparatory  to  delivery,  and  the  defendant  by 
making  payments  to  him  from  time  to  time,  sometimes 
directly,  and  sometimes  through  Handsaker,  the  agent. 
This  is  ratification,  and  constitutes  a  very  significent 
feature  of  the  inquiry.  Aside  from  this,  the  contract 
discloses  upon  its  face  that  a  part  of  the  consideration 
for  these  logs  moved  directly  from  defendant  to  plain- 
tiff. Under  these  attendant  circumstiiuccs,  and  others 
which  might  be  alluded  to,  we  think  the  court  com- 
mitted no  error  in  admitting  the  tostimuuy  to  show 
who  ^vere  the  real  parties  to  the  contract,  as  well  as 
to  explain  how  the  clause  touchin'j  the  one  thousand 
seven  hundred  dollars  came  to  be  placcJ  tliorein. 
The  admission  of  the  parol  evidence  touching  this 
clause  may  be  upheld  as  being  explanatory  of  the 
consideration  which  in  part  supports  the  contract 

4.  The  court  instructed  the  jury,  among  other 
things,  that  **the  plaintiff  must  make  out  his  case  by 
a  prei>onderance  of  the  evidence;  the  defendant  must 
malce  out  his  case  by  a  preponderance  of  the  evidence; 
that  is,  each  must  make  out  the  better  case  on  what 
he  claims  the  other  owes  him,'*  and  the  defendant  re- 
quested the  court  to  supplement  said  instruction  with 
the  following:  **But  before  plaintilT  can  recover  on  the 
first  cause  of  action  set  up  in  his  complaint  he  must 
establish  that  he  is  the  real  party  in  interest  by  clear 
and  satisfactory  evidence."  This  request  the  court  re- 
fused, and  such  refusal  is  assigned  as  error.  We 
think  the  court's  action  in  this  regard  is  not  open  to 
objection.  There  is  nothing  in  the  case  to  take  it  out 
of  the  ordinary  rule  that  each  party  must  make  out 
his  case,  whenever  the  burden  of  proof  is  cast  upon 
him,  by  a  preponderance  of  the  testimony.  To  estab- 
lish  that  a  party  to  the  action  is  the  real  party  in 
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interest  requires  no  higher  or  superior  proof  than  to 
establish  any  other  fact  in  the  case.  The  additional 
instruction  asked  would  require  this  and  was  there- 
fore properly  refused. 

There  are  some  other  questions  presented  by  de- 
fendant in  his  brief  and  at  the  argument.  These  we 
do  not  deem  it  necessary  nor  profitable  to  discuss  in 
detail,  but  suffice  it  to  say  we  have  carefully  examined 

them  all,  and  find  no  prejudicial  error. 

Affirmed. 

▲rgaed  December  12,  1895;  decided  Febraaiy  3,  1886;  rehearing  denied. 
ARMENT  V.  YAMHILL   COUNTY. 

[43  Pac.  653.1 

1.  BuLE  FOB  CoNSTBUiNO  CoHTEACTB. —  Written  contracts  should  be  con- 

sidered from  the  standpoint  of  the  parties  when  they  were  contract- 
ing, and  be  so  construed  as  to  give  efiTect  to  all  the  provi&iou:},  if  pos- 
sible, always  prefering  that  construction  which  makes  the  agrt^mcnt 
legal  rather  than  one  which  will  make  it  Toid:  BUdebrcLnd  v.  Bioodt- 
worth,  12  Or.  »0,  approved  and  followed. 

2.  CoNSTBCCTioN   OF  CoKTBACT  WITH   CouHTY.— A   contract   with  county 

commisi>ioners  for  plats  and  lists  of  taxable  real  estate  within  the 
county  provided  that,  as  a  "consideration,"  fifty  dollars  was  to  be 
paid  on  their  delivery;  that  in  addition  thereto  the  contractors  were 
to  receive  "for  compensation,"  (1)  "An  amount  equal  to  the  levy  of 
the  total  tax  of  eighteen  hundred  and  ninety  on  all  such  tax&ble 
real  estate  as  shall  be  found  unassessed,"  etc.,  and  (2)  "an  amount 
equal  to  one  half  of  the  levy  •  »  •  of  the  year  eighteen  huiiilred 
and  ninety-one,"  etc.,  payment  "to  be  made  from  month  to  monib, 
as  the  said  tax  shall  have  been  collected  by  the  sheriif  of  >aid 
county,  and  placed  to  the  credit"  of  the  contractors.  Held,  that  the 
additional  consideration  provided  was  not  for  the  payment  absolutely 
of  amounts  equivalent  to  the  designated  parta  of  the  levies  of  eigbtt'ea 
hundred  and  ninety  and  eighteen  hundred  and  ninety-one,  but  for 
the  payment  of  the  designated  part  of  such  leyiea  actually  collected 
by  the  bherit!;  payable  from  month  to  month,  as  collected. 

Appeal  from  Marion:  George  H.  Burnett,  Judge. 

This  is  an  action  to  recover  upon  the  following  con 
tract  as  modified  after  the  date  of  its  execution  by  the 
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parties  thereto,  namely,  **This  agreement  made  and 
entered  into  this  eighth  day  of  January,  A.  D.  one 
thousand  eight  hundred  and  ninety-one,  by  and  be- 
tween the  county  commissioners  of  Yamhill  County, 
State  of  Oregon,  in  regular  session  assembled,  parties 
of  the  first  part,  for  and  in  behalf  of  said  County  of 
Yamhill.  State  of  Oregon,  and  W.  T.  Shurtloff,  J.  A. 
Arment,  and  Paul  A  Ozanne,  parties  of  the  second 
part, — Witnesseth:  That  whereas  said  parties  of  the  sec- 
ond part  have  submitted  to  the  commissioners  of  said 
county  a  proposition  to  furnish  said  county  a  list  of 
all  the  taxable  real  property  lying  within  its  bounda- 
ries, and  also  precinct  plats  showing  the  separate 
tracts  and  individual  ownership  thereof,  as  disclosed 
by  the  records  of  said  county;  and  whereas  said  prop- 
osition of  the  parties  of  the  second  part  has  this  day 
been  accepted,  ratified,  and  approved  by  said  cOiiimis- 
sioners,  for  and  in  behalf  of  said  County  of  Yamhill, 
State  of  Oregon.  Now,  therefore,  be  it  known  that 
the  conditions  of  this  agreement  to  which  we,  the  par- 
ties of  the  first  part,  for  and  in  behalf  of  said  county, 
and  we.  the  parties  of  the  second  part,  are  held  and 
firmly  bound,  are  as  follows,  to  wit:  first,  the  said  par- 
ties of  the  second  part,  for  and  in  consideration  of  the 
sum  of  fifty  dollars,  and  in  further  consideration  of 
the  conditions  hereinafter  mentioned,  hereby  agree  to 
furnish  said  county  precinct  plats  of  all  the  taxable 
real  property  lying  within  the  boundaries  of  said 
county,  as  at  present  subdivided  into  precincts,  said 
precinct  plats  to  show  the  individual  ownership  of  all 
the  taxable  real  property  lying  therein,  as  disclosed 
by  the  records  of  said  county  at  the  date  of  the  de- 
livery thereof;  said  precinct  maps  not  to  include  the 
plat  of  any  town  or  towns  lying  therein;  second,  said 
parties  of   the   second   part  further  agree  to  furnish 


476  Arment  v.  Yamhill  County.         [28  Or. 

said  county  with  a  list  or  roll  of  all  said  taxable  real 
property  lying  within  said  county,  and  showing  the 
individual  tracts  and  ownership  of  the  same  as  dis- 
closed by  said  precinct  plats;  said  rollbook  and  in- 
dices to  same  to  be  furnished  by  said  county;  third,  said 
list  or  roll  above  mentioned  to  contain  a  sufficient 
description  of  the  real  property  therein  described 
so  that  tax  deeds  may  readily  be  drawn  from  said 
descriptions,  if  found  necessary;  fourth,  said  precinct 
plats  and  roll  to  be  delivered  on  or  before  the  first 
day  of  September,  eighteen  hundred  and  ninety-one: 
fifth,  the  parties  of  the  second  part,  in  addition  to  the 
consideration  first  above  mentioned,  are  to  receive  for 
compensation  for  such  services  the  following,  to  wit: 
first,  an  amount  equal  to  the  levy  of  the  total  tax  of 
eightoon  hundred  and  ninety  on  all  such  taxable  real 
property  as  shall  be  found  unassessed  on  or  after  this 
date,  whether  found  by  the  said  parties  of  the  second 
part  or  otherwise,  the  usual  fee  allowed  the  sheriff  of 
said  county  for  the  collection  of  said  tax  to  be  de 
ducted  therefrom;  second,  an  amount  equal  to  one  half 
of  the  levy  of  the  total  tax  of  eighteen  hundred  and 
ninety-one,  as  made  by  the  County  Court  of  Yamhill 
County  for  county  purposes,  less  one  half  of  the  usual 
fee  allowed  the  sheriff  of  said  county  for  the  collec- 
tion of  said  tax;  third,  the  parties  of  the  second  part 
shall  further  be  entitled  to  receive  an  amount  equal 
to  one  half  of  all  the  collectible  taxes  in  arrears  for 
the  five  years  preceding  the  year  eighteen  hundred 
and  ninety,  upon  all  such  i)roperty  as  shall  hereafter 
be  found  unassessed;  *  »  *  sixth,  the  asssessment 
upon  all  real  property  hereafter  found  unassessed  shall 
be  fairly  and  equitably  made;  seventh,  the  fifty  dollars 
first  above  mentioned  shall  be  paid  to  second  party 
upon   the  delivery  of  said  precinct  plats  and  assess- 
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ment  roll,  and  the  remaining  payments  to  be  made 
from  month  to  month  as  the  said  tax  shall  have  been 
collected  by  the  sheriff  of  said  county,  and  placed  to 
the  credit  of  said  parties  of  the  second  part."  On 
March  thirteenth,  eighteen  hundred  and  ninety-one, 
this  contract  was  modified  by  substituting  township 
for  precinct  maps.  On  September  fifteenth  the  time 
for  completing  the  maps  and  roll  was  extended  to  Oc- 
tober first,  eighteen  hundred  and  ninety-one,  and  there- 
after clause  numbered  ** third"  was  stricken  out.  In 
other  respects  the  contract  sued  upon  remained  as  exo- 
cuted. 

It  appears  from  the  complaint  that  the  plaintif.^ 
found  unassessed  sixty-five  thousand  four  hundred  and 
seventy -one  acres  of  real  property  and  numerous  cify 
and  town  lots  within  the  county,  which  the  shorl.T 
afterwards  assessed  for  the  year  eighteen  hundred 
and  ninety  at  two  hundred  and  seventy-nine  thousand 
three  hundred  and  sixty -six  dollars.  The  tax  levy  for 
the  year  named  was  twenty-two  mills  on  the  dollar, 
which  would  produce  six  thousand  one  hundred  and 
forty-six  dollars  and  five  cents.  Deducting  the  sher- 
iff's fees,  one  hundred  and  thirty-three  dollars  and 
thirty-one  cents,  there  would  remain  a  balance  of  six 
thousand  and  twelve  dollars  and  seventy-four  cents. 
Of  this  tax  so  levied  the  sheriff  has  collected  about 
one  thousand  two  hundred  dollars,  the  exact  amount 
of  which  is  unknown  to  plaintiffs.  The  plaintiffs  have 
been  paid  out  of  the  general  funds  of  the  county  two 
thousand  and  twenty-two  dollars  and  ninety-four  cents, 
leaving  a  balance  due  them  on  this  account  of  three 
thousand  nine  hundred  and  eighty-nine  dollars  and 
eighty  cents.  The  tax  levy  for  county  purposes  for 
the  year  eighteen  hundred  and  ninety-one  was  four 
and  ninety-eight  hundredths  mills  on  the  dollar,  and 
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the  entire  levy  upon  such  unassessed  lands  and  town 
lots  was  one  thousand  three  hundred  and  ninety-one 
dollars  and  twenty-four  cents,  one  half  of  which,  after 
deducting  the  usual  fee  allowed  the  sheriff,  amounts 
to  six  hundred  and  eighty-eight  dollars  and  sixty- 
seven  cents.  Of  this  three  hundred  and  eighty-five 
dollars  and  thirty  cents  has  been  paid  by  the  county, 
leaving  a  balance  due  from  this  source  of  three  hun- 
dred and  three   dollars   and  thirty-seven   cents.    It  is 

alleged  that  about  March  ,  eighteen  hundred  and 

ninety -tiivo,  the  defendant  and  said  sheriff  ceased  all 
further  efforts  to  collect  the  tax  levied  upon  said  as- 
sessments, and  that  Shurtleff  had  assigned  his  interest 
in  the  contract  to  plaintiffs.  The  prayer  is  for  judg- 
ment against  defendant  for  four  thousand  two  hundred 
and  ninety-three  dollars  and  seventeen  cents,  and  costs 
and  disbursements.  The  complaint  contains  other  al- 
legations pertinent  to  the  cause,  but  the  foregoing 
statement  of  the  facts  is  sufficient,  under  the  view  we 
take  of  the  contract,  to  give  the  reader  a  proper  un- 
derstanding of  the  opinion.  A  demurrer  was  inter- 
posed, which  being  sustained,  judgment  was  entered 
dismissing  the  complaint,  from  which  plaintiffs  ap- 
peals. Affirmed. 

For  appellants  there  was  briefs  by  Messrs.  Irvine  and 
Coshow,  and  Durham,  Piatt  and  Piatt,  with  oral  arguments 
by  Messrs.  0.  P.  Coshow  and  Robert  Treat  Piatt. 

For  respondent  there  was  a  brief  by  Messrs.  James 
McCain,  district  attorney,  and  Ramsey  and  Fenton,  with  an 
oral  argument  by  Mr.  W.  M.  Ramsey. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  contract  which  we  are  called  upon  to  con- 
strue was  certainly  not  drawn  by  the  hand  of  an  adept 
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in  the  business,  as,  without  its  modification,  it  would 
seem  the  draughtsman  had  been  peculiarly  felicitous 
in  stating  as  much  of  what  was  not  wanted  to  be 
stated  as  that  which  was  pertinent.  Even  in  its  pres- 
ent condition  plaintiffs  are  not  claiming  under  it  as 
its  literal  interpretation  would  seem  to  import.  But, 
like  all  other  contracts  in  writing,  this  must  be  con- 
strued by  taking  it  at  the  four  corners  and  looking 
through  the  whole  instrument  from  the  identical 
standpoint  of  the  contracting  parties  when  it  was  en- 
tered into,  and  that  construction  must  be  given  it,  if 
possible,  which  will  give  effect  to  all  its  parts  and 
carry  out  the  obvious  intention  of  the  parties,  and 
which  will  make  the  contract  legal,  rather  than  one 
that  will  render  it  void:  Hildebrand  v.  Bloodswcrth,  12  Or 
80  (6  Pac.  233);  2  Parsons  on  Contracts,  500,  505. 

2.  The  parties  differ  widely  as  to  the  proper  in- 
terpretation of  those  provisions  of  the  agreement 
touching  the  nature  and  amgjint  of  the  additional 
consideration,  and  the  time  and  manner  of  its  pay- 
ment by  the  county.  The  plaintiffs  contend  that  the 
** first,"  ** second,"  and  *•  third,"  clauses  read  in  connec- 
tion the  ** seventh,"  determines  the  measure  of  the  ad- 
ditional consideration  to  be  an  amount  equal  to  the 
levy  of  the  total  tax  of  eighteen  hundred  and  ninety 
on  all  such  taxable  real  property  as  should  be  found 
unassessed  on  or  after  the  date  of  the  contract,  plus 
an  amount  equal  to  one  half  of  the  levy  of  the  total 
tax  of  eighteen  hundred  and  ninety-one  for  county 
purposes  only,  upon  such  taxable  real  property,  less 
the  usual  fee  allowed  the  sheriff  for  collection,  and 
that  in  effect  the  county  obligated  itself  to  pay  these 
amounts  absolutely,  at  the  expiration  of  a  reasonable 
time  within  which  to  make  the  collections;   in   other 
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words,  that  the  county  incurred  an  absolute  liability 
by  entering  into  said  contract,  upon  its  performance 
by  plaintiffs,  to  pay  under  the  ** first"  clause  six  thou- 
sand and  twelve  dollars  and  seventy-lour  cents,  and 
under  the  ** second"  the  sum  of  six  hundred  and 
eighty-eight  dollars  and  sixty-seven  cents,  all  which 
was  payable  unconditionally  at  the  expiration  of  a  rea- 
sonable time  within  which  to  collect  the  sums  named 
from  the  taxpayers.  Upon  the  other  hand,  the  de- 
fendant claims  that  the  additional  consideration  which 
the  plaintiffs  were  to  receive  was  made  conditional, 
and  depended  upon  the  collection  of  the  taxes  desig- 
nated, that  the  identical  money  (taxes)  collected 
should  be  placed  to  the  credit  of  plaintiffs,  and  paid 
to  them  from  month  to  month,  and  none  other,  and 
that  the  liability  of  defendant  is  commensurate  only 
with  the  amount  of  such  taxes  actually  collected.  So 
we  are  to  extract  from  this  contract  the  nature  and 
amount  of  the  additional  consideration  provided  for, 
and  the  time  and  manner  of  its  payment.  The  nature 
and  amount  of  such  consideration  is  the  pivotal  ques- 
tion, the  time  and  manner  of  payments  are  but  inci- 
dents thereto,  yet  the  provisions  of  the  contract 
touching  the  latter  are  of  vital  force  in  determining 
the  former.  It  will  be  unnecessary  to  make  a  critical 
analysis  of  the  contract,  as  the  controversy,  thus  nar- 
rowed, must  be  determined  by  the  effect  of  a  few 
controlling  elements,  considered  from  the  standpoint 
of  the  parties  at  the  time  of  its  execution. 

The  duties  of  sheriff  as  tax  collector  are  well 
known.  He  is  m  no  way  subject  to  the  control  and 
direction  of  the  county  court  in  the  exercise  of  such 
duties,  and  can  in  no  way  be  affected  by  its  actions 
touching  the  assessment  of  omitted  property  and  the 
collection  of    taxes,  except  as    its  exercise  of  discre- 
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tionary  powers  touching  settlements  with  that  oflScer 
upon  his  return  of  the  tax  rolls,  and  at  the  annual 
accounting  required  in  July  of  each  year,  may  inci- 
dentally affect  him.  As  tax  collector  he  is  not  an  offi- 
cer of  the  court  to  execute  its  orders  and  mandates, 
but  is  simply  accountable  under  the  statute  and  upon 
his  official  bond,  as  other  officers  known  to  the  law. 
By  clause  ** sixth"  the  county  has  stipulated  that  **the 
Tvssessment  upon  all  real  property  hereafter  found  un- 
assessed  shall  be  fairly  and  equitably  made."  Thus 
far  it  vouches  for  the  acts  of  the  tax  collector,  that 
the  assessment  when  made  by  him  shall  be  fair  and 
equitable,  otherwise  it  does  not  undertake  that  his 
duties  shall  be  faithfully  performed,  and  especially  is 
it  true  that  the  county  does  not  undertake  that  he 
shall  collect  the  whole  tax  to  be  levied.  Taxes  of  the 
kind  contemplated  by  the  contract,  state,  county,  and 
school,  and  especially  the  county  tax,  are  the  funds 
and  property  of  the  county  in  -which  they  are  levied: 
Eiwie  V.  Kelly,  28  Or.  398  (43  Pac.  380).  Now,  in  the 
light  of  these  conditions,  it  was  stipulated,  in  contra- 
distinction to  the  consideration  of  fifty  dollars,  which 
was  to  be  paid  absolutely  upon  the  delivery  of  the 
plats  and  assessment  roll,  that  the  parties  of  the  sec- 
ond part  are  to  receive  for  compensation  in  addition 
to  the  fifty -dollar  j^ayment,  **  first,  an  amount  equal  to 
the  levy  of  the  total  tax  of  eighteen  hundred  and 
ninety  on  all  such  taxable  real  property  as  shall  be 
found  unassessed  *  *  ♦  the  usual  fee  allowed  the 
sheriff  of  said  county  for  the  collection  of  said  tax  to 
be  deducted  therefrom";  and  ** second,  an  amount  equal 
to  one  half  of  the  levy,"  etc.,  of  the  year  eighteen 
hundred  and  ninety  one  for  county  purposes,  with  the 
same  provision  as  to  the  **  usual  fee  allowed  the  sher- 
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iff."  Then  comes  a  stipulation  for  the  payment  of 
these  equivalent  amounts,  which  is  *•  to  be  made  from 
month  to  month  as  the  said  tax  shall  have  been  col- 
lected  by  the  sheriff  of  said  county,  and  placed  to  the 
credit  of  said  parties  of  the  second  part"  We  think 
a  reasonable  deduction  to  be  drawn  from  all  this  is 
that  the  additional  consideration  which  the  plaintiffs 
were  to  receive  was  made  contingent  and  conditional 
upon  the  sheriff  making  collection  of  the  taxes  named, 
which  should  constitute  a  fund  to  be  set  aside  by  the 
county  for  their  benefit,  and  should  be  paid  to  them 
from  month  to  month  as  collected.  If  the  contract 
does  not  mean  this,  why  make  and  sustain  the  distinc- 
tion all  the  way  through  between  the  two  kinds  of 
consideration,  and  why  provide  for  the  collection,  set- 
ting aside,  and  payment  of  a  special  fund  to  the  plain- 
tiffs? It  would  have  been  a  simply  and  easy  matter 
to  have  provided  directly  just  what  the  consideration 
should  be.  Not  having  done  this,  it  is  but  a  reasona- 
ble inference  that  no  absolute  consideration  was  in- 
tended, aside  from  the  fifty  dollars  named.  Under  this 
construction  of  the  contract  stipulation,  Noland  v.  Bull, 
24  Or.  479,  (23  Pac.  ©83,)  and  other  authorities  of  like 
tenor  relied  upon  by  plaintiffs  can  have  no  application. 
The  doctrine  there  established  is  that  **  where  there  is 
a  present  indebtedness  due  absolutely,  and  the  hap- 
pening of  some  future  event  is  fixed  for  a  convenient 
time  for  payment  merely,  and  such  future  event  does 
not  happen,  the  debt  is  payable  within  a  reasonable 
time."  Here  there  is  no  present  or  absolute  indebted- 
ness; indeed,  no  debt  aside  from  the  fifty  dollars  was 
contemplated,  but  provisions  were  made  looking  to  the 
creation  of  a  fund  to  be  paid  to  plaintiffs  as  it  accum- 
ulated, and  to  which  they  were  to  look  solely  for  com- 
pensation, aside  from  the  consideration  first  named  in 
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the  contract  Viewed  in  the  light  of  this  construction 
of  the  agreement,  the  complaint  shows  upon  its  face 
that  plaintiffs  have  been  paid  even  more  than  they 
were  entitled  to,  and  hence  the  judgment  of  the  court 
below  will  be  afiSrmed.  Affirmed. 


Aigned  December  18, 1895;  decided  Febraajy  8, 1896. 
LEICK   V.  BEERS. 

[43  Pac  658.  J 

L  KoncE  OP  Mechawics'  Lien— Code,  g  3673.— A  claim  for  a  mechanics' 
lien  reciting  that  claimant  "have,  by  virtue  of  a  contract  hcretofor-' 
made  with  B.,  •  •  *  in  the  fumisiiing  sketches,  plans,  •  •  • 
and  sin>erintendence  of  a  certain  dwelling-house.  The  groand  on 
which  said  dwelling  house  was  conj'tructed  being  at  the  time  the 
property  of  said  B.,  who  aiused  said  house  to  be  constructed," —  is 
insufficient,  for  failure  to  state  the  person  to  whom  the  services  were 
rendered,  as  required  by  the  Code:  Dillon  v.  Hart,  26  Or.  49,  approved 
and  followed. 

2,  Costs  — Discretion  op  Court.— It  is  within  the  discretion  of  the  trial 
court  under  Hill's  Code,  g  543,  to  refuse  costs  to  either  party  in  a 
suit  in  equity:  Lovejny  v.  Chapman,  23  Or.  671;  Cole  v.  Logan,  24  Or. 
305,  ai .proved  and  followed. 

This  is  a  suit  to  foreclose  a  mechanics'  lien  for  the 
services  of  plaintiff  as  architect  in  the  construction  of 
a  dwelling-house.  The  plaintiff  was  employed  hy  and 
rendered  the  services  to  Mr.  and  Mrs.  C.  W.  Beers,  but 
the  building  was  erected  upon  land  owned  by  the  in- 
vestment company  for  which  Mrs.  Beers  had  a  bond 
for  a  deed.  Mr.  Beers  had  no  interest  in  the  building 
or  real  estate  upon  which  it  was  erected  other  than 
as  husband  of  the  obligee  in  the  bond  from  the  in- 
vestment company,  but  he  signed  the  contract  for  the 
erection  of  the  building,  and  acted  in  reference  thereto 
as  if  he  was  the  owner,  and  the  referee  and  court 
below  found  that  he  was  the  reputed  owner  thereof. 
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The  lien  claim  as  filed,  so  far  as  material  to  any 
question  presented  on  this  appeal,  is  as  follows: 
•'Know  all  men  by  these  presents,  that  C.  W.  Leick, 
of  the  City  of  Portland,  in  the  County  of  Multnomah, 
Oregon,  have,  by  virtue  of  a  contract  heretofore  made 
with  0.  W.  Beers,  of  the  County  of  Multnomah,  Ore- 
gon, in  the  furnishing  sketches,  plans,  specifications, 
details,  contract,  and  superintendence  as  architect  in 
the  construction  of  a  certain  dwelling-house.  The 
ground  upon  which  said  dwelling-house  was  con- 
structed being  at  the  time  the  property  of  said  C.  W. 
Beers,  who  caused  the  said  house  to  be  constructed, 
said  dwelling-house  and  land  being  known  and  par- 
ticularly described  as  follows,"  etc.  There  was  a  de- 
cree for  defendants,  and  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr. 
John  H.  Woodward. 

For  respondent  there  was  an  oral  argument  by  Jfir. 
George  H.  Williams. 

Opinion  by  Mr.  Chiep  Justice  Bean. 

1.  The  court  below  held  the  lien  insufficient  be- 
cause it  states  that  C.  W.  Beers  was  the  owner  of  the 
property  and  not  the  reputed  owner  thereof,  and  there 
is  respectable  authority  to  support  the  ruling:  MeElwee 
V.  Sandford,  53  How.  Pr.  89;  Malter  v.  Falcon  Mining  Com- 
pany,  2  Pac  50.  But  it  is  unnecessary  for  us  to  place 
our  decision  upon  that  ground  as  the  lien  is  clearly 
insufficient  within  Rankin  v.  Malarkey,2d  Or.  593,  (32  Pac. 
620,  34  Pac.  816,)  and  Dillon  v.  Hart,  25  Or.  49  (34  Pac. 
817). 
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2.  The  refusal  of  a  trial  court  to  allow  costs  to 
either  party  in  a  suit  in  equity  will  not  be  reviewed 
here  except  in  case  of  an  abuse  of  discretion  whicli 
is  not  shown  in  this  case:  Code,  §  543;  Louejoy  v.  Chap- 
man, 22  Or.  571  (32  Pac.  087);  Cole  v.  Logan,  2-i  Or.  305 
(33  Pac.  568).  The  decree  of  the  court  below  is 
aflSrmed.  Affirmed. 


Decided  December  2, 1895:  rehearing  denied.  28  4» 

WILLAMETTE     REAL    ESTATE    COMPANY    v.      IJj  ^ 
HENDRIX. 

[42  Pao.  514.] 

1.  Execution— CJouBTB.— In  the  absence  of  a  statatory  provision  anther- 

l^ng  an  execution  to  be  issued  out  of  the  circuit  court  upon  a  judg- 
ment rendered  in  the  county  court,  the  writ  cannot  be  so  issued,  and 
such  writ  is  an  absolute  nullity. 

2.  Shbkiff's   Deed  as  Evidence— Recitals.— The   recitals  in  a  eheriffs 

deed  of  land  sold  under  execution  are  prima  facie  evidence  of  the 
matters  recited. 

8.  Void  Jcdomeiit — Publicatiok  of  Summons. —  A  judgment  against  a 
nonresident  on  service  of  summons  by  pulAicatlon  is  void,  where 
the  record  fails  to  show  that  the  court,  prior  to  the  publication,  ob- 
tained jurisdiction  of  his  i)roperty  by  attachment  process.* 

4.  Extent  to  Which  a  Cowfirmatiow  Cures  Infirmities.— The  infirmity 
of  a  ji:<'^ment  for  want  of  jurisdiction  of  the  court  to  render  it  is 
not  cured  by  the  court's  approval  of  a  sherilFs  deed  of  premises  sold 
on  au  execution  thereunder,  as  a  confirmation  of  an  execution  sale 
of  real  property  does  not  supply  defects  founded  in  a  want  of  juris- 
diction. 

6.  Advbbsb  Fossbssioiv.— Claim  of  ownership  of  premises,  in  the  absence 
of  occupancy,  can  never  become  the  foundation  of  an  adverse  right. 

0,  CoNBTKUCTiYB  POSSESSION.- Entry  and  occupancy  of  one  of  several 
known  lots  or  tracts  conveyed  by  the  same  instrument  is  not  con- 
structively an  occupancy  of  all,  for  the  purpose  of  adverse  posseasioa : 
Eicklin  v.  McClear,  18  Or.  V26,  cited  and  approved. 

•The  validity  of  personal  Jadgments  rendered  upea  oonstruelive  service  of 
PToceBS  it  the  subject  of  an  extensive  note  to  iroyer  v.  Buda  (lad.),  16  L.  S.  a. 
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Appeal  from  Washington:  T.  A.  McBride,  Judge. 

This  is  a  suit  by  the  Willamette  Real  Estate  Com- 
pany against  H.  H.  Hendrix  to  quiet  the  title  to  lots 
three,  four,  five,  six,  seven,  eight,  nine,  and  ten  in 
block  twenty-five;  lots  six,  seven,  eight,  nine,  and  ten 
in  block  twenty-six;  blocks  thirty- five,  thirty-six,  and 
four  blocks  known  as  the  Courthouse  Square,  in  the 
town  of  Cornelius,  Oregon.  The  facts  are  that  on 
June  seventh,  eighteen  hundred  and  sixty,  the  defend- 
ant was  the  owner  in  fee  simple  of  the  following  de- 
scribed premises,  to  wit:  "Beginning  at  a  point  thir- 
teen and  twelve  hundredths  chains  east  of  the  north- 
west corner  of  B.  Q.  Tucker's  land  claim,  in  Washing- 
ton County,  Oregon;  running  thence  south  forty- five 
and  seventy-five  hundredths  chains  to  the  base  line; 
thence  east  thirty  chains;  thence  north  forty-five  and 
seventy-five  hundredths  chains;  thence  west  thirty  and 
sixty  hundredths  chains  to  the  place  of  beginning, 
containing  one  hundred  and  forty  acres."  On  the 
third  day  of  July,  eighteen  hundred  and  sixty,  the 
County  Court  of  Washington  County,  Oregon,  rendered 
judgment  in  favor  of  one  W.  T.  Newby  against  the 
said  defendant,  upon  his  confession,  in  words  and  fig- 
ures as  follows,  to  wit:  **In  the  County  Court  of  the 
State  of  Oregon  for  Washington  County.  W.  T. 
Newby  versus  H.  H.  Hendrix  —  Confession  of  Judgment 
I,  H.  H.  Hendrix,  the  defendant  above  named,  hereby 
confess  myself  indebted  to  W.  T.  Newby  of  Yamhill 
County,  Oregon,  in  the  sum  of  three  hundred  and  ten 
dollars,  due  upon  a  written  contract  for  the  payment 
of  money  only.  And  I  hereby  further  state  that 
the  said  sum  of  three  hundred  and  ten  dollars  is 
justly  due  said  plaintiff.  And  I  authorize  judgment  to 
be  entered  against  me  for  said  sum  of  three  hundred 
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and  ten  dollars.     (Signed)  H.  H.  Hendrix.     Dated  the 
seventh  day  of  June,  A.  D.  one  thousand  eif^ht  hun- 
dred and  sixty.     Witnesses:  W.  D.  Hare,  Wm.  Brown. 
State  of    Oregon,    County    of    Washington,  ss.     H.   H. 
Hendrix  being  duly  affirmed,  deposes  and  says  tliat  the 
foregoing  confession  of  judgment  is  true  and  correct, 
and   made  by   him.      (Signed)   H.   H.   Hendrix.      Sub- 
scribed  and  sworn  to  before   me   this  seventh  day  of 
June,  eighteen  hundred  and  sixty.     W.  D.  Hare,  Clerk 
of  the  County  Court''    On  October  twenty- third,  eigh- 
teen  hundred  and  sixty-one,   by  consideration   of   the 
circuit  court  of    said  county,   one  S.  M.  Gilmoro   ob- 
tained   a    judgment    against    said    H.   H.   Hendrix   for 
eight  hundred  and  ninety  dollars  and  fifty-three  cvjuts, 
in  his   absence,    the  service  of    the    summons    having 
been    made    by    publication.      On    March    eighteenth, 
eighteen  hundred  and  sixty-two,   an  execution  was  is- 
sued upon  the  Newby  judgment,  which   recited   that: 
•'Whereas  on  the  seventh  day  of  June,  eighteen  hun- 
dred  and  sixty,   by  consideration  of    a  confession   of 
judgment  in  the  Circuit  Court  of  the  County  of  Wash- 
ington in  the  State  of  Oregon,  W.  T.  Newby,  plaintifiF, 
recovered  judgment  against  H.  H.  Hendrix,  defendant, 
for  the   sum   of    three   hundred    and    sixteen    dollars 
damages  and  costs,  which  judgment  was  enrolled  and 
docketed  in    the  clerk's  office  of    said    court   on    the 
seventh   day  of    July,   eighteen    hundred    and    sixty," 
and  commanded  the  sheriff  of  said  county  to  satisfy 
the  same  out  of  the  personal  property  of  the  defend- 
ant, or.  if   sufficient  could  not  be  found,  then  out  of 
the  real  property  belonging  to  him  in    that  county. 
On  the  same  day  an  execution  was  also  issued  on  the 
Gilmore  judgment. 

The  sheriff  levied  on  the  real  property  above  de- 
scribed, and  other  lands  of  the  defendant,  under  both 
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writs,  and  made  the  following  return  on  the  first  exe- 
cution: •*  Served  the  within  execution  by  levying  upon 
the  following  described  real  estate  (for  the  want  of 
personal  property)  to  wit:  Lying  and  being  in  the 
County  of  Washington,  Oregon,  and  described  as  fol- 
lows" (here  follows  the  description  of  the  one  hun- 
dred and  forty- acre  tract  as  above  given,  and  also  the 
description  of  another  tract  known  as  the  H.  H.  Hend- 
rix  Donation  Land  Claim).  "And  after  duly  advertis- 
ing the  same  as  required  by  law,  as  the  annexed  notice 
will  show,  for  sale  to  the  highest  bidder,  for  cash,  on 
the  premises,  on  Tuesday,  the  twenty-second  day  of 
April,  A.  D.  one  thousand  eight  hundred  and  sixty-two, 
on  which  day  I  proceeded  to  offer  said  premises  as  fol- 
lows, to  wit:  The  first  described  piece,  and  sold  the 
same  to  Mrs.  Adelia  Snelling  for  the  sum  of  three  hun- 
dred dollars,  she  being  the  highest  bidder  therefor.  I 
then  proceeded  to  offer  the  second  described  piece,  and 
sold  the  same  to  Mrs.  Adelia  Snelling  for  the  sum  of 
one  hundred  dollars,  she  being  the  highest  bidder 
therefor, — being  the  sum  of  four  hundred  dollars  for 
the  whole  of  said  lands;  the  interest  sold  being  the 
entire  interest  of  said  H.  H.  Hendrix  in  and  to  the 
same.  And  I  disposed  of  said  proceeds  of  said  sale 
as  follows:  Paid  to  W.  T.  Newby  the  sum  of  two  hun- 
dred and  eighty-three  dollars  and  seventy-five  cents 
($283.75),  being  the  principal  and  interest  of  this  exe- 
cution; paid  W.  D.  Hare,  clerk,  four  dollars  and  sev- 
enty-one cents,  clerk's  fees;  paid  sheriff's  fees,  original 
costs,  seventeen  dollars  and  ten  cents;  county  fee, 
three  dollars;  paid  accruing  costs,  thirty  dollars  and 
fifty-five  cents;  leaving  in  my  hands  the  sum  of  sixty- 
three  dollars  and  eighty -five  cents  to  apply  on  an  exe- 
cution in  my  hands,  issued  out  of  the  circuit  court  in 
favor  of  W.  T.  Newby,  assignee  of  S.  M.  Gilmore  versus 
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H.  H.  Hendrix,  to  pay  the  costs  of  the  same, — leaving 
the  sum  of  forty-five  dollars  and  ninety-two  cents  dua 
on  this  execution  Af)ril  twenty-second,  eighteen  hun- 
dred and  sixty- two.  (Signed)  R.  E.  Wiley,  Sheriff  of 
Washington  County."  Said  officer  indorsed  on  the 
second  execution  the  following  return:  ** Served  this 
execution  by  applying  thereon  the  sum  of  sixty- three 
dollars  and  eighty-five  cents,  proceeds  of  the  sale  of 
lands,  on  an  execution  in  favor  of  W.  T.  Newby  versus 
H.  H.  Hendrix,  upon  which  this  execution  was  levied 
by  order  of  plaintiff,  and  the  land  advertised.  I  dis- 
posed of  the  said  sums  as  follows,  to  wit:  Paid  clerk's 
fees,  four  dollars  and  sixty -five  cents;  sheriff's  orig- 
inal, seven  dollars  and  sixty -five  cents;  county,  five  dol- 
lars; advertising,  sixteen  dollars;  paid  accruing  costs, 
thirty  dollars  and  fifty  cents.  (Signed)  R.  E.  Wiley, 
Sheriff  of  Washington  County."  On  October  tweKth, 
eighteen  hundred  and  sixty-three,  the  sheriff  executed 
to  the  said  purchaser,  Adelia  Snelling,  a  deed,  wherein 
he  recited  that  the  premises  therein  do.cribed  had 
been  levied  on  and  sold  to  her  in  pursuance  of  an 
execution  issued  out  of  the  circuit  court  in  the  case 
of  Gilmore  v.  Hendrix,  and  by  virtue  of  an  execution  is- 
sued out  of  the  county  court  in  the  case  Nciubij  v.  Hen- 
drix. The  following  indorsement  api)oars  on  said  deed: 
•'State  of  Oregon,  County  of  Washington,  ss.  No  ir- 
regularity in  the  proceedings  concerning  the  sale 
within  recited  appearing,  this  deed  is  approved  in 
open  court  this  thirteenth  day  of  October,  A.  D.  one 
thousand  eight  hundred  and  sixty-three.  Erasmus  D. 
Shattuck,  Judge  of  the  Circuit  Court." 

Adelia  Snelling  having  died  intestate,  one  Whee- 
lock  Simmons  was  appointed  administrator  of  her  es- 
tate, who,  on  July  fifteenth,  eighteen  hundred  and 
sixty- six,   in  pursuance   of  an  administrator's  sale  of 
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tbe  decedant's  real  property,  executed  to  one  Stephen 
Sell  a  deed  to  the  premises  so  purchased  from  the 
sheriff.  On  April  seventeenth,  eighteen  hundred  and 
seventy -one,  Sell  and  wife  by  deed  conveyed  the  same 
premises  to  one  William  L.  Halsey,  who  established 
and  platted  the  townsite  of  Cornelius  thereon,  and, 
having  dedicated  the  streets  to  the  public,  on  Sep- 
tember twenty-second  of  that  year  filed  a  plat  thereof 
for  record.  On  December  fifth,  eighteen  hundred  and 
sGventy-two,  Halsey  and  wife  by  deed  conveyed  the 
lots  and  blocks  first  above  described,  together  with 
other  lots  and  blocks  in  the  town  of  Cornelius,  to  the 
plaintiff,  who  immediately  removed  the  fences  which 
inclosed  the  premises  so  platted  into  lots  and  blocks. 
In  December,  eighteen  hundred  and  ninety-one,  the 
defendant  commenced  to  inclose  the  land  in  contro- 
versy, and,  refusing  to  desist  when  so  ordered,  this 
suit  was  instituted.  The  plaintiff  alleges  in  its  com- 
plaint that  it  is  the  owner  in  fee  and  in  the  possession 
of  the  premises,  and  that  it  had  been  in  the  continued 
adverse  possession  thereof  for  a  period  of  more  than 
ten  years  prior  to  the  commencement  of  the  suit,  and 
prays  that  the  defendant  be  required  to  set  forth  any 
title  that  he  may  claim  therein;  that  he  be  decreed  to 
have  no  title  to  said  premises,  and  that  plaintiff  has  a 
valid  title  thereto.  The  defendant,  after  denying  the 
material  allegations  of  the  complaint,  alleges  that  he 
is  the  owner  and  in  possession  of  the  premises,  and 
sets  out  the  source  and  muniments  of  his  title;  that 
the  plaintiff  is  asserting  some  title  thereto,  but  that 
its  conveyances  and  claim  based  thereon  constitute  a 
cloud  on  his  title  which  he  prays  may  be  removed. 
The  reply  having  put  in  issue  the  allegations  of  new 
matter  contained  in  the  answer,  the  case  was  referred 
to  C.  E.  Runyon,  who  took  and  reported  the  evidence, 
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from  which  the  court  below  found  that  the  equities 
were  with  the  defendant,  and,  having  rendered  a  de- 
cree as  prayed  for  in  the  answer,  the  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Albert  H.  Tanner. 

For  respondent  there  were  briefs  and  oral  argu- 
ments by  Messrs,  Thomas  H.  Tongue  and  5.  B.  Huston. 

Opinion  by  Mr.  Justice  Moore. 

1.  It  is  contended  by  plaintiff  that  the  county 
court,  being  a  court  of  record,  and  invested  with  civil 
jurisdiction  to  be  defined,  limited  and  regulated  by 
law,  not  exceeding  the  amount  of  five  hundred  dollars, 
(Constitution  of  Oregon,  Article  VII,  §§  1,  12,)  was 
further  invested  by  an  act  of  the  legislative  assembly, 
approved  June  fourth,  eighteen  hundred  and  fifty-nine, 
(Laws,  1859,  p.  9,)  with  authority  to  enter  on  the  de- 
fendant's confession  a  judgment  which  should  not  bo 
subject  to  review  in  a  collateral  suit.  Conceding  with- 
out deciding  that  the  county  court  had  such  authority, 
we  will  examine  the  foundation  of  plaintiff's  alleged 
title,  namely,  the  judgment,  execution,  sale,  and  deed : 
McRae  v.  Daviner,  8  Or.  63;  Faull  v.  Cooke,  19  Or.  155  (20 
Am.  St.  Rep.  836,  26  Pac.  662);  aoud  v.  El  Dorado  County, 
12  Cal.  128  (73  Am.  Dec.  526);  Clark  v.  Loekwood,  21  Cal. 
220;  Blood  v.  Light,  38  Cal.  649  (99  Am.  Dec.  441).  The 
sheriff's  return  shows  that  the  real  property  was  sold 
upon  an  execution  issued  out  of  the  circuit  court  on  a 
judgment  by  confession  rendered  in  the  county  court. 
Every  court  has  the  inherent  right  to  control  its  own 
process,  and,  unless  authorized  by  law,  no  other  court 
can  interfere  with  such  right:   Harris  v.  Cornell,  SO  111. 
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54.  There  being  no  statutory  provision  authorizing 
the  clerk  ol  the  circuit  court  to  issue  an  execution  out 
of  that  court  upon  a  judgment  rendered  in  the  county 
court,  the  writ  so  issued  must  be  regarded  as  an  ab- 
solute nullity:  1  Freeman  on  Executions,  §  15;  Chandler 
V.  Colecrd,  1  Okl.  260  (32  Pac  330). 

2.  The  defendant  insists  that,  the  Gilmore  judg- 
ment having  been  rendered  in  the  circuit  court  on  a 
service  of  summons  by  publication,  no  jurisdiction  of 
the  person  was  obtained,  and,  the  record  introduced  in 
evidence  failing  to  show  that  the  land  had  been  at- 
tached so  as  to  render  a  judgment  given  in  the  action 
quasi  in  rem,  no  jurisdiction  of  the  subject  matter  was 
acquired,  and  hence  the  judgment  is  void;  while  the 
plaintiff  contends  that  the  court  rendering  the  judg- 
ment being  one  of  general  jurisdiction,  and  the  record 
being  silent,  it  must  be  presumed  from  the  judgment 
that  the  court  complied  with  every  statutory  require- 
ment, and  thereby  obtained  jurisdiction.  The  sheriffs 
return  indorsed  on  the  execution  issued  on  this  judg- 
ment discloses  that  the  property  was  levied  upon  by 
virtue  thereof,  and  advertised  for  sale;  but  it  does  not 
show  that  any  sale  was  made  in  obedience  to  its  com- 
mands. "While,"  says  Baldwin,  X,  in  Cloud  v.  El 
Dorado  County,  12  Cal.  128,  (73  Am.  Dec.  526,)  ^4t  is 
undoubtedly  the  duty  of  the  sheriff  to  make  this  re- 
turn, and  while  it  is  important  as  evidence  of  a  per- 
manent and  authentic  character  that  he  should  do  so, 
the  title  of  the  purchaser  does  not  depend  upon  his 
performance  of  this  duty.  The  purchaser  has  no  con- 
trol over  the  conduct  of  the  officer  in  this  respect; 
nor  is  it  just  or  reasonable  that  he  should  be  respon- 
sible for  the  remissness  or  negligence  of  the  sheriff 
in  the  discharge  of  such  an  office."    This  doctrine  was 
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affirmed  in  Clark  v.  Lockwood,  21  Cal.  220;  Blood  v.  Light, 
38  Cal.  649,  (99  Am.  Dec.  441,)  and  lastly  in  Fnnk  v. 
Roe,  10  Cal.  296  (11  Pac.  820).  If  the  necessary  pre- 
ceding steps  have  all  been  properly  taken,  a  sheriff's 
deed  is  evidence  of  title  in  the  grantee,  and  the  re- 
citals therein  are  prima  facie  evidence  of  the  facts 
recited:  DoJph  v.  Barney,  5  Or.  191.  **A  sale,"  says  Mr. 
Freeman  in  his  work  on  Executions,  volume  2,  §  32?, 
**may  be  made  under  several  writs.  Some  of  these 
writs  may  be  valid,  and  the  others  void.  If  either  of 
the  writs  under  which  a  sale  is  made  is  valid,  the 
officer  has  the  power  to  sell,  and  consequently  the 
power  to  convey.  If  in  his  deed  he  recites  several 
writs,  some  of  which  are  valid  and  some  void,  the 
recital  of  the  void  writs  may  be  treated  as  surplusage, 
and  the  deed,  being  supported  by  the  valid  writ,  and 
the  power  to  sell  and  convey  thereby  conferred,  is  as 
effective  as  if  all  the  writs  were  unobjectionable." 

3.  The  sheriffs  deed  being  prima  facie  evidence  of 
title  in  plaintiff's  grantors,  the  question  is  presented 
whether  the  judgment  rendered  in  the  case  of  Gilmorc 
V.  Hendrix,  upon  which  the  deed  must  rest  for  its  found- 
ation, is  valid,  or  at  least  not  vulnerable  to  collateral 
attack.  The  judgment  in  this  case  is  as  follows: 
**S.  M.  Gilmore  versus  H.  H.  Hendrix.  And  now  on 
this  day  comes  the  plaintiff,  by  M.  McBride,  his  attor- 
ney, and  the  said  plaintiff  files  affidavit  of  publication 
of  notice  of  the  pendency  of  this  suit,  to  wit  (here  in- 
sert), in  accordance  with  the  order  of  this  court  made 
at  the  May  term  thereof,  eighteen  hundred  and  sixty- 
one;  and  said  defendant,  being  called,  comes  not,  but 
makes  default.  It  is  therefore  ordered  by  the  court 
that  the  default  of  the  defendant  be  entered.  And  it 
appearing  to  the  court  that  this  suit  is  founded  upon 
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a  promissory  note  for  the  payment  of  money  only,  and 
that  there  is  now  due   and  owing  from  the  said  de- 
fendant thereon  to  the  said  plaintiff  the  sum  of  eight 
hundred  and  ninety  dollars  and  fifty- three  cents;  it  is 
therefore  considered  and  adjudged  by  the  court  that 
the  plaintiff  have  and  recover  off  and  from  said  de- 
fendant the  sum  of  eight  hundred  and  ninety  dollars 
and   fifty-three   cents,   together   with   his   costs  to  be 
taxed,  and  that  he  have  execution  therefor."    It  ap- 
pears from  this  record  that  the  defendant  was  a  non- 
resident of  the  state,  and,  not  appearing  or  answering, 
the  court  acquired  no  jurisdiction  to  render  a  judg- 
ment in  personam  on  the  service  of  a  summons  by  pub- 
lication;  and  hence  the  authority  to  render  the  judg- 
ment, so  as  to  become  quasi  in  rem,  must  depend  on  the 
court's  having  obtained  jurisdiction  of  the  defendant's 
property    by    some    legal    process,  before    any   order 
could  be  made   authorizing  the  service  of  a  summons 
by  publication:   Pennoyer  v.  Neff,  95  U.  S.  714;  Goodale  v. 
Coffee,  24  Or.  346  (33  Pa<;.  990).     The  statute  in  force 
at  the  time  of  the  rendition  of  the  judgment  contained 
ample  provisions  for  and  prescribed  the  mode  of  at- 
taching the  defendant's  property  to  satisfy  any  judg- 
ment which  might  be  rendered  against  it:  Statute  1855, 
§  119,  et  seq.     It  will   be  observed  that  the   judgment 
contains  no  recital  of  the  defendant's  property  being 
attached,  and  no  other  evidence  thereof  having  been 
introduced,  can  it  be  presumed  that  the  court  obtained 
jurisdiction  of  the  subject  matter?    **The  jurisdiction," 
says  Mr.  Freeman  in  his  work  on  Judgments,  volume 
1,  §  12o,   **  exercised  by  courts  of  record  is,   in  many 
cases,  dependent  upon  special  statutes  conferring  an 
authority  in  derc:?ation  of  the  common  law,  and  speci- 
fying  the   manner   in  which   such   authority   shall  be 
employed.      The   decided    preponderance   of   adjudged 
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cases  upon  the  subject  establishes  the  rule  that  judg- 
ments arising  from  the  exercise  of  this  jurisdiction 
are  to  be  regarded  in  no  other  light,  and  supported 
by  no  other  presumptions,  than  judgments  pronounced 
in  courts  not  of  record.  The  particular  state  of  facts 
necessary  to  confer  jurisdiction  will  not  be  presumed; 
and  if  such  facts  do  not  appear,  the  judgment  will  be 
treated  as  void."  It  is  needless  to  cite  further  author- 
ity in  support  of  this  proposition,  for  the  rule  has 
been  already  settled  in  this  court  that  whenever  a 
mode  of  acquiring  jurisdiction,  not  in  accordance  with 
the  general  course  of  the  common  law,  has  been  pre- 
scribed by  statutes,  that  mode  must  be  strictly  fol- 
lowed, and  the  authority  for  rendering  the  judgment 
in  pursuance  thereof  must  affirmatively  appear  on  the 
face  of  the  record:  Northeut  v.  Lemery,  8  Or.  31G;  Odell 
V.  Campbell,  9  Or.  298.  From  the  failure  to  prove  that 
the  defendant's  property  had  been  attached  it  follows 
that  jurisdiction  of  the  subject  matter  was  not  ac- 
quired, and  the  judgment  rendered  in  the  case  of  Gil- 
more  v.  Hendrix  is  consequently  void. 

4.  The  deed  recites  that  the  premises  were  sold 
on  execution  issued  from  the  county  court,  and  this, 
under  the  authority  heretofore  cited,  is  prima  facie  evi- 
dence of  the  fact,  but  such  recital  could  not  prevail 
here,  in  the  face  of  a  copy  of  the  execution  in  evidence 
from  which  it  appears  that  the  writ  purports  to  have 
been  issued  from  the  circuit  court.  Nor  could  the 
court's  approval  of  the  sheriff's  deed  cure  the  infirm- 
ities of  the  judgment,  for  a  confirmation  of  an  execu- 
tion sale  of  real  property  is  a  determination  of  the 
regularity  of  the  proceedings  under  the  writ  only,  and 
supplies  all  defects  except  those  founded  in  a  want  of 
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jurisdiction:    Rorer  on  Judicial  Sales,  §  123;  Leinenweier 
V.  Brown,  24  Or.  548  (34  Pac.  475). 

5.  It  is  contended  that  the  plaintiff  and  its  prede- 
cessors in  interest  hcul  been  in  the  adverse  possession 
of  the  premises  in  controversy,  under  a  claim  of 
ownership,  for  a  period  of  more  than  ten  years  im- 
mediately preceding  the  commencement  of  this  suit 
and  that,  the  statute  of  limitations  having  run  in  its 
favor,  the  defendant's  right  of  entry  was  barred.  The 
evidence  shows  that  the  one  hundred  and  forty  acre 
tract  was  inclosed  at  the  time  the  sheriflTs  deed  was 
executed,  October  twelfth,  eighteen  hundred  and  sixty- 
three,  and  that  a  portion  of  the  land  was  cultivated 
from  that  time  until  the  plaintiff  received  its  deed, 
December  fifth,  eighteen  hundred  and  seventy -two,  and 
removed  the  fence  from  that  part  of  the  tract  em- 
braced in  the  townsite  of  Ctornelius;  that  from  eigh- 
teen hundred  and  seventy-two  to  the  commencement 
of  this  suit  the  premises  in  controversy  remained  open 
and  uninclosed,  during  which  time  there  was  no  visi- 
ble evidence  of  any  claim  of  ownership  on  the  part  of 
tu:y  one;  but  that  the  plaintiff  appointed  persons  liv- 
ing at  Cornelius  to  act  as  its  agent,  paid  the  taxes 
annually  assessed  on  the  property  most  of  the  time, 
and  sold  and  conveyed  other  lots  to  persons  who  in 
some  instances  erected  buildings  thereon.  Prom  this 
evidence  it  is  clear  that  no  adverse  title  had  been  ac- 
quired by  plaintiff's  predecessors  at  the  time  it  re- 
ceived its  deed.  **The  legal  title,"  says  Thayer.  J., 
in  Swift  V.  Mulkey,  14  Or.  64  (12  Pac.  76),  *«  draws  after 
it  the  possession,  and  a  right  of  entry  is  not  barred, 
unless  there  has  been  a  disseisin  followed  by  an  ac- 
tual, open,  notorious,  and  continuous  adverse  posses- 
sion   for  the   period  of    ten  years  next  prior  to   the 
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commencement  of  the  action.  To  be  an  adverse  pos- 
session it  must  be  an  occupancy  under  a  claim  of 
ownership,  though  it  need  not  be  under  color  of  title." 
Adverse  possession  depends  upon  the  intent  of  the 
occupant  to  claim  and  hold  real  property  in  opposition 
to  all  the  world,  and  this  intent  is  to  be  inferred  from 
proof  of  the  occupancy:  Rowland  v.  Williams,  23  Or.  515 
(32  Pac.  402).  It  must  be  admitted  that  the  plaintiff 
claimed  title  to  the  loeus  in  quo;  but,  never  having  oc- 
cupied any  portion  of  the  premises,  its  claim  of 
ownership,  in  the  absence  of  occupancy,  can  never 
become  the  foundation  of  an  adverse  right.  In  Curtis 
V.  La  Grande  Water  Company,  20  Or.  34  (10  L.  R.  A.  4^4, 
25  Pac.  373),  Lord,  J.,  in  commenting  upon  the  char- 
acter of  such  occupancy,  says:  **To  effect  that  result, 
the  possession  taken  must  be  open,  hostile,  and  con- 
tinuous; *he  must  unfurl  his  flag  on  the  land,  and  keep 
it  flying,  so  that  the  owner  may  see,  if  he  will,  that 
an  enemy  has  invaded  his  domains,  and  planted  the 
standard  of  conquest.'"  Tested  by  this  rule  there  is 
nothing  to  show  that  the  plaintiff  ever  did  anything 
on  the  land  to  notify  the  defendant  that  it  had  invaded 
the  premises  in  dispute. 

6.  True,  the  deed  of  Halsey  and  wife  described 
the  property  as  lots  and  blocks  in  the  town  of  Cor- 
nelius, but  adverse  possession  of  it  cannot  be  predi- 
cated upon  the  occupancy  of  some  lot  therein  by  a 
grantee  of  the  plaintiff.  When  the  premises  consist 
of  several  known  lots  or  tracts,  and  are  conveyed  by 
the  same  instrument,  each  is  distinct,  and  an  entry 
and  occupancy  of  one  under  color  of  title  is  not  con- 
structively an  occupancy  of  all:  Wilson  v.  McEwan,  7  Or. 
87;  Hicklin  v.  McClear,  18  Or.  126  (22  Pac.  1057);  Stewart 
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V.  Harris,  9  Humph.  714;  Bailey  v.  Carleton,  12  N.  H.  i 
(37  Am.  Dec.  190);  Denham  v.  Holeman,  26  Ga.  182  (71 
Am.  Dec.  198);  Carson  v.  Burnett,  1  Div.  and  Bat  I*  540 
(30  Am.  Dec.  143).  Plaintiff  not  having  acquired  any 
title  by  its  deed,  and  there  being  no  evidence  of  its 
occupancy  of  the  premises,  it  follows  that  the  decree 
must  be  affirmed.  Affirmed. 
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Aigned  December  2, 1895;  decided  Jannary  27, 1896;  rehearing  denied. 
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LORD. 


L  Injunction  at  Suit  of  Private  Citizen  against  Public  Offickes.— A 
private  individual  cannot  have  public  officers  enjoined  from  usinff 
public  funds  unless  some  j^rsonal,  civil,  or  property  rights  are  beinj 
invaded,  or,  in  other  words,  unless  such  individual  wiU  be  himst.: 
injuriously  affected  by  the  proposed  expenditure:  State  v.  Prniwy^. 
26  Or.  205,  approved  and  followed. 

2.  In.tu>'ction  by  State  Against  Public  Officers. — The  state,  when  su- 

ing in  its  corporate  capacity  for  the  protection  of  its  proj^erty  ri^Lii. 
stands  in  no  different  or  better  position  than  an  individual  in  resjcct 
to  an  injunction  against  public  officers:  White  v.  CommifsioTien  «/ 
MuJinonncih  County ^  13  Or.  317;  distinguished. 

3.  Action  Against  Pdblic  Officials  in  Matters  of  Public  Conckik.— 

In  cases  of  purely  public  concern  affecting  the  welfare  of  the  whole 
people  or  the  state  at  large  the  action  of  a  court  can  be  invoked  on'.- 
by  such  executive  officers  of  the  state  as  are  by  law  intrusted  with 
the  discharge  of  such  duties. 

4.  Injunction  Against   Official  Performing  Governmental  DcTiEs.t— 

The  location  of  a  site  for  a  public  institution,  the  purchase  of  a  tr^rt 
of  land  therefor  at  that  place,  the  employment  of  an  architect  to 

•  This  case  was  originally  before  the  supreme  court  aa  Sfate  v.  /Vmaojwr.  i« 
Or.  205  (25  L.  R.  A.  862;  37  Pa<'.  906),  before  the  present  Kovomor  suci^ee^led  Syl 
vaster  Pennoyer.  After  reversal  the  newly  installed  slate  officers  were  sabstitnted 
as  de.endants  for  those  who  had  retired,  and  the  case  proceeded  under  the  p«f- 
eat  title.    The  third  opinion  in  the  case  will  be  found  In  29  Or. .— Bepo«ti»- 

tFor  denial  of  injunction  to  restrain  govemmenUl  or  political  action  mewl'" 
because  unconstitutional,  see  also  Fletcher  v.  TatUe,  (IH.),  25  L.  R.  A.  14S,  tna 
note;  Stoic  v.  Pennoyer  (Or.),  25  L.  R.  A.  862;  Green  v.  MUU,  (Cir.  CL  App.  4th  Cir*. 
80  L.  R.  A.  90.  But  see  also  on  the  otber  hand  MeCuUough  v.  Broun.  (S.  C),  2S  1- 
R.  A.  410,  and  Stale  v.  Cunningham,  (Wis.),  17  L.  R.  A.  145.— Reporter. 
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draw  plans,  etc.,  for  the  building,  and  the  letting  oi  eontracts  therefor 
by  the  governor,  are  matters  governmental  and  executive  in  their 
nature,  with  which  the  courts  cannot  interfere  by  injunction;  for  it  is 
now  sotilcd  by  a  general  consen^«U3  of  authorities  that  in  the  execu- 
tion of  duties  the  performance  of  which  requires  the  exercise  of  judg- 
ment or  discretion,  or  in  jK)litical  or  governmental  matters  pertaining 
to  and  atfecting  the  welfare  of  the  whole  i)eople,  the  executive  is  not 
subject  to  control  by  the  court.**.  Nor  is  this  rule  in  anywise  changed 
by  tlie  fact  that  such  duties  have  been  delegated  to  a  commission,  of 
wliich  the  governor  is  a  member. 

6.  Inpoemation  by  Attorney-Genkral — Prebooativje  Writ. —  The  mere 
signature  of  the  attorney-general  or  other  public  law  officer,  in  his 
official  capacity,  to  a  complaint  or  bill  shown  to  be  that  of  a  private 
relator,  is  not  sufficient  to  impress  it  with  the  functions  and  capacity 
of  an  information  competent  to  put  in  motion  the  machinery  of  the 
courts,  whereby  they  will  take  cognizance  of  questii.ns  i>ertaining  to 
the  high  prerogative  powers  of  the  state  or  atfecting  the  whole  people 
in  their  sovereign  capacity. 

6.  Constitutional  Law — Practice. —  Courts  will  not  pass  upon  constitu- 

tional questions  unless  they  are  necessary  to  the  determination  of  a 
cause :  Elliott  v.  Oliver,  22  Or.  47,  approved  and  followed. 

7.  Jurisdiction  op  Equity.— A  court  of  equity  will  not  assume  to  deter- 

mine tlie  constitutionality  of  a  legislative  act  unless  the  case  comes 
within  some  recr)gnized  ground  of  equity  jurisdiction,  and  presents 
some  actual  or  threatened  infringement  of  the  rights  of  property  on 
account  of  such  unconstitutional  legislation. 

Appeal  from  Marion:  H.  H.  Hewitt,  Judga 

This  is  a  suit  to  enjoin  the  defendants  William  P. 
Lord,  H.  R  Kincaid,  and  Philip  Metschan,  in  their  ca- 
pacity as  a  state  board  of  commissioners  of  public 
buildings,  from  carrying  into  effect  certain  acts  of  the 
legislative  assembly  providing  for  the  construction  of 
a  branch  asylum  in  the  eastern  portion  of  the  state, 
and  appropriating  money  therefor,  because  of  the  al- 
leged unconstitutionality  of  the  portions  thereof  locat- 
ing such  asylum  in  eastern  Oregon.  The  amended 
complaint,  omitting  the  caption  and  formal  parts,  al- 
leges: **That  the  relator  herein,  A.  C.  Taylor,  in  con- 
nection with  other  citizens  of  the  State  of  Oregon,  is 
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a  resident  taxpayer  within  said  state,  and  owns  prop- 
erty within  said  state  subject  to  taxation  therein; 
that  the  defendants  William  P.  Lord,  H.  R.  Kincaid, 
and  Philip  Metschan  are,  in  the  order  in  which  their 
names  appear  in  this  amended  complaint,  the  Governor, 
Secretary  of  State,  and  State  Treasurer  of  the  State 
of  Oregon,  and  as  such  constitute  the  board  of  commis- 
sioners of  public  buildings  for  said  State  of  Oregon, 
and  as  such  board  are  bound  to  expend  large  sums 
of  the  moneys  of  plaintiff,  to  be  raised  by  taxation, 
for  the  purposes  hereinafter  more  fully  stated,  which 
expenditures  the  plaintiff  alleges  are  unlawful  and  re 
pugnant  to  the  organic  law  of  the  State  of  Oregon, 
namely:  The  members  of  said  board,  by  virtue  of  tho 
powers  vested  in  them  as  such  board,  are  about  to 
expend  large  sums  of  money  belonging  to  the  plaintilT 
in  the  purchase  of  lands  at  some  point  east  of  the 
Cascade  Mountains  for  the  purpose  of  constructing 
what  is  alleged  to  be  a  branch  asylum  in  the  eastern 
portion  of  said  state,  as  one  of  the  public  institutions 
of  the  state,  which  said  acts  of  the  defendants  afore- 
said they  claim  to  exercise  under  and  by  virtue  of  a 
so-called  act  of  the  legislative  assembly  of  the  said 
state  purporting  to  have  been  passed  by  said  legis- 
lature at  the  seventeenth  biennial  session  thereof, 
which  said  act  was  filed  in  the  ofiice  of  the  secretary 
of  state  on  the  twenty -first  day  of  February,  eighteen 
hundred  and  ninety-three. 

*'That  of  the  aforesaid  moneys  of  the  plaintiff  said 
defendants  propose  to,  and,  unless  restrained  by  this 
honorable  court,  will,  expend  of  the  moneys  of  the 
plaintiff  then  claimed  to  have  been  appropriated,  and 
also  subsequently  appropriated  by  the  eighteenth  bi- 
ennial session  of  said  legislature,  the  sum  of  one  hun- 
dred and  sixty-five  thousand  dollars  in  the  construction 
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of  said  buildings  and  fitting  the  same  for  use,  and  for 
lands  on  which  to  erect  said  buildings. 

'*That  the  said  defendants,  as  such  board,  threaten 
to  and  are  about  to  appoint  three  citizens  of  the  State 
of  Oregon,  to  be  known  as  supervisors  of  the  work  of 
constructing  such  buildings,  in  some  of  the  counties 
east  of  the  Cascade  Mountains,  more  than  three  hun- 
dred miles  from  the  seat  of  government  of  said  state, 
which  said  alleged  supervisors  are  to  have  charge  of 
the  work  of  constructing  such  buildings  on  lands  to 
be  purchased  and  paid  for  by  them  of  the  moneys  oX 
the  plaintiff,  and  threaten  to  and  are  about  to  direct 
said  supervisors  to  expend  large  sums  of  money  be- 
longing to  the  plaintiff  aforesaid  in  advertising  for 
plans  and  specifications  for  such  buildings,  and  arc 
about  to  proceed  to  construct,  in  pursuance  of  said 
so-called  act  of  said  legislature  aforesaid,  a  branch 
insane  asylum  and  a  public  institution,  together  with 
outbuildings,  excavations,  and  appurtenances  thereto, 
which,  in  the  judgment  of  said  alleged  supervisors, 
may  be  necessary,  under  the  direction  and  sui)ervisory 
control  of  the  defendants  hereinbefore  named,  and  are 
about  to  expend  of  moneys  of  the  plaintiff  aforesaid 
the  sum  of  one  thousand  five  hundred  dollars  to  the 
said  so-called  supervisors  for  their  alleged  services  in 
the  construction  of  said  work. 

''That  the  said  defendants  as  such  board  propose 
to,  and,  unless  restrained,  will,  if  said  buildings  are 
permitted  to  be  constructed  and  erected,  employ  a  su- 
perintendent to  conduct  said  institution  at  a  salary  of 
two  thousand  five  hundred  dollars  per  annum,  and  as- 
sistant physicians  and  attendants,  all  to  be  allowed  the 
same  compensation  now  fixed  by  law  for  like  officers 
and  attendants  at  the  state  insane  asylum  at  Salem. 
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•*That  the  said  proposed  expenditures  of  the  plain- 
tiff's moneys  aforesaid,  if  permitted,  would  be  contrary 
to  law  and  the  constitution  of  the  State  of  Oregon,  in 
that  the  said  institution  is  not  being  constructed  at  the 
seat  of  government  of  the  said  state,  but  more  than 
three  hundred  miles  therefrom;  that  the  expenditures 
extend  to  the  equipping,  furnishing,  oflScering,  and 
maintaining  the  same,  and  will  greatly  increase  the 
burden  of  taxation,  and  require  the  expenditure  of  one 
hundred  thousand  dollars  more  than  would  be  neces- 
sary  to  expend  in  the  construction  of  like  buildings 
at  the  seat  of  government. 

**And  the  plaintiff  further  alleges  that  the  annual 
cost  of  maintaining  the  same  after  it  is  equipped  and 
ready  for  use  will  be  fifty  thousand  dollars  per  annum 
more  than  would  be  necessary  to  be  expended  in  main- 
taining like  services  for  the  unfortunate  insane  of  said 
state,  if  the  same  facilities  are  provided  therefor  in 
connection  with  the  institution  now  in  operation  at  the 
fcieat  of  government 

**That,  unless  restrained  by  this  honorable  court,  the 
defendants  will  purchase  and  pay  for  the  lands  afore- 
said, contract  therefor,  and  build  and  pay  for  said 
building,  appoint  the  supervisors  and  employ  superin- 
tendents, physicians,  and  attendants,  upon  salaries  as 
aforesaid,  all  to  be  paid  out  of  the  public  funds  of  the 
State  of  Oregon,  raised  by  taxation,  thereby  greatly 
increasing  plaintiff's  burden  of  taxation,  to  the  great 
and  irreparable  injury  of  plaintiff;  that  plaintiff  has  no 
plain,  speedy,  or  adequate  remedy  at  law  for  the  re- 
dress of  the  grievances  herein  complained  of. 

** Wherefore,  plaintiff  prays  that  an  injunction  may 
issue  restraining  the  defendants  and  their  agents,  serv- 
ants, and  attorneys  from  using  the  moneys  of  the 
plaintiff  for  any  of   the  purposes  which  they  propose. 
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as  specified  in  the  complaint,  and  that  on  final  hearing 
said  injunction  be  made  perpetual,  and  for  such  fur- 
ther order  or  relief  as  may  be  meet  with  equity,  and 
also  for  costs  and  disbursements.  James  McCain, 
district  attorney  for  the  third  judicial  district.  H.  J. 
Bigger  and  W.  H.  Holmes,  attorneys  for  plaintiff. 

'*  State  of  Oregon,  County  of  Marion,  ss.  I,  A.  C 
Taylor,  being  first  duly  sworn,  say  that  I  am  the  per- 
son commencing  the  above  action  as  relator  for  and  in 
behalf  of  the  State  of  Oregon;  that  I  have  read  the 
foregoing  complaint,  and  know  the  contents  thereof; 
that  1  believe  said  complaint  to  be  true.  A.  C.  Tay- 
lor. Subscribed  and  sworn  to  before  me  this  second 
day  of  March  eighteen  hundred  and  ninety -five. 
(Seall)  Webster  Holmes,  Notary  Public  for  Oregon." 
The  defendants  demurred  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit,  which  demurrer  was  overruled 
and  the  defendants  answered.  A  trial  was  had  upon 
the  issues  thus  joined,  resulting  in  a  decree  in  accord- 
ance with  the  prayer  of  the  complaint,  from  which  de- 
fendants appeal.  REVEEiSED. 

For  appellant  there  were  oral  arguments  by  Messrs. 
William  P.  Lord,  in  pro,  per.,  and  Julius  C.  Morelahd,  with  a 
brief  by  Messrs.  Moreland  and  George  G.  Bingham,  to  this 
effect. 

An  injunction  will  not  lie  to  control  the  action  or 
discretion  of  the  executive.  This  is  an  extraordinary 
proceeding.  The  power  of  the  state  is  invoked  to  re- 
strain the  executive  officers  of  the  state  from  carry- 
ing out  a  plain  enactment  of  the  legislature.  And 
this  not  because  they  are  invading  any  private  right 
of  the  complainant,  but  because  he  alleges  such  action 
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would  increase  in  some  infinitesimal  degree  his  taxes. 
The  constitution  divides  the  government  into  three 
branches,  executiye,  legislative,  and  judicial.  Each  one 
of  these  departments  is  as  much  bound  by  the  man- 
dates of  the  constitution  as  the  other.  The  executive 
takes  as  solemn  an  oath  to  support  the  constitution  as 
do  the  judges.  He  has  quite  as  much  right  to  inter- 
pret the  constitution  as  has  any  other  person.  He 
must  interpret  the  law,  and  being  a  coordinate  branch 
of  the  government,  his  office  created  by  the  same  in- 
strument that  created  this  court,  his  interpretation 
must  be  final.  The  granting  of  an  injunction  carries 
with  it  the  idea  of  the  power  to  punish  for  contempt 
in  case  of  disobedience.  While  such  an  occasion  will 
not  arise  in  this  case,  the  decision  in  this  cause  will 
form  a  precedent,  and  should  be  made  with  this  end 
in  view:  People  v.  The  Governor,  29  Mich.  320  (18  Am.  Rep. 
89);  State  v.  Towns,  8  Ga.  372;  People  v.  Bissell,  19  HI.  233 
(68  Am.  Dec  591);  People  v.  Yates,  40  HI.  126;  State  v. 
Warmoth,  22  La.  Ann.  1  (2  Am.  Rep.  712);  Re  Dennett,  32 
Me.  508  (54  Am.  Dec.  602);  Re  Inquiries  submitted  by  Gov- 
ernor, 58  Mo.  369;  State  v.  The  Governor,  25  N.  J.  Law, 
331;  Jonesboro,  Fall  Branch,  and  Blair's  Gap  Turnpike  Company 
V.  Brown,  8  Baxt  490;  Hawkins  v.  The  Governor,  1  Ark.  570 
(33  Am.  Dec.  346);  State  v.  Kirkwood,  14  Iowa,  162. 

The  president  of  the  United  States  cannot  be  re- 
strained by  injunction  from  carrying  into  effect  an  act 
of  congress  alleged  to  be  unconstitutional,  nor  will  a 
bill  having  such  a  purpose  be  allowed  to  be  filed:  Mis- 
sissippi V.  Johnson,  71  U.  S.  (4  Wall.),  475  (18  L.  ed.  437.) 
And  it  is  confidently  believed  that  no  case  can  be 
found  where  an  executive  has  ever  been  enjoined  from 
carrying  out  a  law  regularly  passed  by  the  legislature. 

The  court  will  not  grant  an  injunction,  unless  the 
plaintiff  proves    that   he  will   be   damaged.     Specula- 
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tion  will  not  answer  the  demands  of  the  law:  Giyjs 
V.  Green,  54  Miss.  612;  Tongue  v.  Gaston,  10  Or.  328;  State 
V.  Pennoyer,  26  Or.  205  (25  L.  R.  A.  862);  Esson  v.  WaL- 
ticr,  25  Or.  75. 

Contemporaneous  construction  of  a  constitutional 
provision  is  always  a  persuasive  authority.  When  au 
act  of  the  legislature  has  long  been  recognized  as 
binding,  and  when  important  affairs  of  the  community 
affecting  individual  rights  have  been  transacted  in  ac- 
cordance with  its  provisions,  it  should  DOt  be  dis- 
turbed, unless  it  plainly  and  unequivocally  conllictj^ 
with  the  organic  law:  Crawford  v.  Bcanl,  12  Or.  -132; 
Endlich  on  Interpretation  of  Statutes,  g  527;  Stuart  v. 
Laird  5  U.  S.  (1  Cranch).  2L)9  (2  L.  ed.  115);  Cooley  on 
Constitutional  Limitations,  pp.  82,  81;  KAlij  v.  Muliynndh 
County,  18  Or.  359;  Mitchell  v.  CamjMl,  19  Or.  198;  Pcoi,Jc 
v.  La  Salle  County  Supervisors,  100  IlL  504;  Moers  v.  Read- 
ing, 21  Pa.  188;  Johnson  v.  Juliet  and  Chicago  Railroad  Com^ 
pany,  23  111.  207;  People  v.  Dayton,  55  N.  Y.  877;  R'j^'trs  v. 
Goodwin,  2  Mass.  478. 

For  respondent  there  was  an  oral  argument  by  Mr. 
H.  J.  Bigger,  with  a  brief  by  Messrs.  Bigger,  James  IJcCain, 
district  attorney,  and  William  H.  Holmes  urging  these 
points. 

The  appellants  are  acting  without  authority  of 
law,  and  in  violation  of  the  constitution  of  the  State 
of  Oregon,  and  may  be  enjoined  like  other  corporate 
ofiBcers  from  wasting  public  funds  in  doing  that  which 
the  law  gives  them  no  authority  to  do,  or  for  pro- 
ceeding in  a  manner  contrary  to  that  prescribed  by 
law:  Carman  v.  Woodruff,  10  Or.  135;  White  v.  Multnomah 
County  Commissioners,  3  Or.  317  (57  Am.  Rep.  20);  Wonn- 
ington  v.  Pierce,  22  Or.  606;  Baker  v.  Payne,  22  Or.  _335; 
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Rice  V.  Smith,  9  Iowa,  270;  Drake  v.  Phillips,  40  lU.  388; 
Colton  V.  Hanchett,  13  111.  615;  Webster  v.  Harwinton,  32 
Conn.  131;  Portland  and  Willamette  VaUey  Railway  Company 
V.  Portland,  14  Or.  188  (58  Am.  Rep.  299). 

The  relator  need  not  be  the  real  party,  or  have 
any  special  interest  to  enforce  a  public  right,  but  as 
a  voter  and  citizen  he  has  a  general  interest  in  the 
execution  of  the  law:  State  v.  Ware,  13  Or.  380.  The 
same  rule  applies  in  this  case  as  in  an  application  lor 
mandamus.  The  relator  need  show  no  further  inter- 
est than  that  of  a  citizen  interested  in  having  the  law 
enforced  or  observed,  or  an  unlawful  act  enjoined: 
Pike  County  Commissioners  v.  People,  11  111.  208;  Hall  v.  Peo- 
vie,  57  111.  307;  Gleneoe  v.  People,  78  m.  383;  People  v.  Pa- 
cheeo,  29  Gal.  212;  Linden  v.  Alameda  County  Supervisors,  45 
Cal.  7;  Sanger  v.  Kennebec  County  Commissioners,  25  Me.  291; 
Heffner  v.  Commissioners,  28  Pa.  108;  People  v.  Regents  of 
University  of  Michigan,  4  Mich.  98. 

Injunction  is  the  proper,  in  fact  the  only,  rem- 
edy, as  the  appellants  have  acted,  and  purpose  and 
threaten  to  act,  in  violation  of  the  constitution 
and  the  rights  of  the  people,  who  have  only  the 
remedy  of  injunction:  State  v.  Judge  of  Seventh  Judicial 
District  Court,  42  La.  Ann.  1104;  Bradley  v.  Powell  County 
Commissioners,  2  Humph.  428;  Ford  v.  Farmer,  9  Humph. 
157;  Bridgenor  v.  Rodgers,  1  Coldw.  259;  Marian  County  v. 
Grundy  County,  5  Sneed,  490;  Hilliard  on  Injunctions,  443; 
High  on  Injunctions,  §§  1308,  1319,  1321,  1327. 

The  inquiry  primarily  is,  is  the  act  sought  to  be 
restrained  by  the  injunction  one  which  is  purely 
ministerial;  or  does  it  partake  of  any  element  of 
judgment  or  discretion  upon  the  part  of  the  gover- 
nor? Pennoyer  v.  McConnaughy,  140  U.  S.  1  (35  L.  ed.  363); 
State  V.  Chase,  5  Ohio  St.  528;  Tennessee  and  Coosa  Railroad 
Company  v.  Moore,  36  Ala.  371;  Cotton  v.  Ellis,  7  Jones'  L. 
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545;  State  v.  Police  Jury,  39  La.  Ann.  759;  Groome  v.  Gwirm, 
43  Md.  572;  Middleton  v.  Low,  30  Cal.  597;  Gray  v.  State,  72 
Ind.  567;  Harpending  v.  Haight,  39  Cal.  189  (2  Am.  Rep. 
432);  Mott  v.  Pennsylvania  Railway  Company,  30  Pa.  St.  9  (72 
Am.  Dea  664);  State  v.  Kirkwood,  14  Iowa,  102;  State  v. 
Blasdel,  4  Nev.  241;  State  v.  W^AiYesii/cs,  30  S.  C.  579  (3 
L.  R.  A.  777);  Greenwood  Cemetery  Land  Company  v.  Routt, 
17  Colo.  156  (15  L.  R.  A.  369);  Mechem  on  Public  Of- 
ficers, §  954  et  seq,;  Moses  on  Mandamus,  80.  Counsel 
for  appellants  has  failed  to  distinguish  between  the 
governor  of  the  state  acting  in  his  executive  capacity, 
and  his  acting  in  a  clerical  capacity  in  the  discharge 
of  some  duty  cast  upon  him  by  an  act  of  the  legisla- 
ture: Pennoyer  v.  McConnaughy,  140  U.  S.  1  (35  L.  ed.  363). 

Opinion  by  Mr.  Justice  Wolverton. 

1.  When  this  case  was  here  before  {State  v.  Pen- 
noyer, 26  Or.  205;  25  L.  R.  A.  H62;  37  Pac.  906),  we  held 
that  a  private  individual  could  not  have  public  officers 
enjoined  from  using  public  funds  unless  it  could  be 
shown  that  some  civil  or  property  rights  were  being 
invaded,  or,  in  other  words,  that  the  individual  was 
going  to  get  hurt  by  the  transaction.  Upon  that  ijrin- 
ciple  it  was  decided  that  he  should  be  required  to 
show  that  the  location  and  building  of  the  branch  asy- 
lum in  eastern  Oregon  would  be  attended  with  greater 
cost  and  expense  than  if  constructed  at  the  capital, 
thereby  increasing  the  burden  of  taxation  which  would 
be  imposed  upon  him,  with  others  whose  duty  it  is  to 
contribute  to  the  support  of  the  government. 

2.  It  was  also  held  that  the  state,  suing  in  its 
corporate  capacity  for  the  protection  of  its  property 
rights,  stood  in  no  different  or  better  position  in  this 
regard  than  an  individual.     This  doctrine  is  supported 
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by  high  authority.     Allen,  J.,  in  People  v.  Canal  Boar:'. 
65  N.  Y.  395,   says:    **Wheii   the   state   as  plaintiff  in- 
vokes the  aid  of  a  court  of  equity,  it  is  not  exempt 
from  the  rules  applicable  to  ordinary  suitors;  that  is, 
it  must  establish  a  case  of  equitable  cognizance,  and  a 
right  to  the  peculiar  relief  demanded."  And,  as  is  said 
by  the  same   eminent  jurist  in  People  v.  Ingersoll,  58  K. 
Y.  14  (17  Am.  Rep.   178),   **A  distinction  is  to  be  ob- 
served between  actions  by  the  people  or  the  state  in 
right  of  the  prerogative  incident  to  sovereignty,  and 
those  founded  upon  some   pecuniary  interest  or  pro- 
prietary right     The  latter  are  governed  by  the  ordin- 
ary rules  of  law  by  which  rights   are  determined  be- 
tween individuals."    To  the  same  effect  is  the  doctrine 
announced  in  People  v.  Fields,  58  N.  Y.  614.     See  also 
2  High  on  Injunctions,  §  1327.     So  that  we   then  con- 
cluded the  plaintiff  herein  occupied  no  better  or  su- 
perior position,  from  a  legal  standpoint,  for  enforcing 
the  remedy  sought  to  be  invoked  than  the  plaintiff  in 
Sherman  v.  Bellows,  24  Or.  553  (34  Pac.  549).     From  this 
position  we  see  no  sufficient  reason  for  receding,  as 
we  believe  it  to  be  in  sound  law,  and  supported  upon 
reason  and  authority.     It  is  insisted  that  the  decision 
in  WJiite  v.  Commissioners,  18  Or.  317  (58  Am.  Rep.  20,  13 
Pac.  484),  stands  in   the  way  of  this  position,  but  we 
do  not  think  so.     White  had  a  private  interest  to  sub- 
serve in   bringing  the  suit.     The  increase  of  the  bur- 
den of  taxation  consequent  upon  maintaining  the  ma- 
chinery necessary  to  secure  a  registration  of    voters 
under  the  law  was  sufficient  to  give  him  a  standing  in 
court  to  restrain  the  invasion  of  a  private  right:  See 
FlcU'her  v.    Tuttle  and  Blair  v.  Einrichsm,  151  111.   41  (25 
L.  R.  A.  143;   37  N.  E.  683).     But  the  question  touch- 
ing the  power  of  the  court  to  interfere  by  injunction 
in  restraint  of  the  action  of  the  county  commissioners 
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was  not  mooted  at  the  hearing,  and  was  not  a  point 
in  controversy,  although  jurisdiction  was  necessarily 
assumed  before  the  ultimate  question  in  the  case  could 
have  been  decided.  So  the  case  is  not  in  point,  nor 
is  it  controlling  here. 

It  is  stoutly  contended  that  it  is  shown  by  the 
evidence  taken  and  submitted  that  the  relator  will  be 
damnified  by  reason  of  the  location  and  construction 
of  the  branch  asylum  at  the  town  of  Union,  under  the 
rule  above  established.  We  have  carefully  examined 
all  the  testimony  found  in  the  record,  and  are  unable 
to  concur  with  this  view.  The  whole  theory  of  the 
relator,  by  which  he  seeks  to  establish  injury,  is  basod 
upon  the  assumption  that  the  legislative  and  executive 
departments  of  the  state  will,  in  the  event  that  the 
location  and  construction  of  the  branch  asylum  is  re- 
strained, provide  ways  and  means  for  the  construction 
of  such  institution  upon  what  is  known  as  the  '*Cot- 
tage  Farm,"  a  tract  of  land  now  belonging  to  the 
state,  and  situate  some  six  miles  from  the  capital,  and 
thereby  prevent  the  necessity  of  purchasing  and  ac- 
quiring other  lands  upon  which  to  establish  and  con- 
struct such  buildings;  that  they  will  utilize  in  connec- 
tion therewith  certain  outbuildings  now  in  use  by  the 
state,  and  save  the  expense  of  constructing  other  like 
buildings;  and  that,  by  reason  of  the  proximity  of 
such  location  to  the  present  state  asylum,  they  could 
dispense  with  the  cost  of  an  additional  superintendent, 
and  some  additional  physicans  and  assistants.  But 
who  can  say  that  the  legislature  would  be  content  to 
build  the  branch  asylum  at  the  Cottage  Farm,  or  that 
it  would  see  fit  to  utilize  the  outbuildings  now  in  uf-e 
in  connection  therewith,  or  that  it  would  not  in  any 
event   provide   for   the   employment  of   an    additional 
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superintendent,  and  other  physicians  and  assistants? 
The  matter  is  of  such  vital  and  public  concern,  and 
attended  with  such  diverse  and  dependent  circum- 
stances, and  so  wholly  and  peculiarly  within  the 
province  of  the  legislature  to  devise  the  ways  and 
means,  that  it  would  be  but  a  conjecture  at  best  to  at- 
tempt to  determine  in  advance  the  result  of  its  delib- 
erations in  this  respect.  If  the  conditions  assumed 
were  established,  then  the  question  might  possibly  be 
capable  of  demonstration;  but  where  the  establishment 
of  these  conditions  is  first  left  to  a  body  with  discre- 
tionary powers,  the  ultimate  question  for  the  court  to 
pass  upon  becomes  speculative,  and  too  remote  for 
practical  solution  and  determination.  So  we  are  con- 
strained to  pass  the  point  without  further  comment 
touching  the  evidence  submitted. 

3.  But  it  is  now  contended  for  the  first  time  that 
this  is  a  suit  by  the  state  in  the  right  of  prerogative 
incident  to  sovereignty;  that  it  was  instituted  by  the 
law  officer  of  the  state  in  the  interest  of  the  whole 
people,  and  being  so  instituted,  the  high  prerogative 
powers  of  government  are  set  in  motion,  and  that  the 
courts  of  appropriate  jurisdiction  will  take  cognizance 
to  control  the  officers  of  state  from  acting  in  violation 
of  duties  imposed  upon  them  by  law,  and  more  espe* 
cially  where  they  sustain  trust  relations  to  the  whole 
people, — not  in  the  sense  that  a  public  office  is  a  pub- 
lic trust,  but  as  it  pertains  to  the  public  funds  of  the 
people,  raised  by  taxation,  and  intrusted  to  their  man- 
agement and  control  under  the  laws  of  the  state. 
Under  the  common  law  suit  was  instituted  in  behalf 
of  the  Crown,  or  of  those  who  partook  of  its  preroga- 
tive, by  the  attorney-general,  who  made  his  complaint 
to  the  court  purely  by  way  of  informatioiL     A  private 
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person  having  cause  to  complain  in  a  court  of  equity 
proceeded  by  written  statement  of  his  cause,  which 
was  called  a  **bill  in  chancery."  In  all  cases  of  suits 
which  immediately  concerned  the  rights  of  the  Crown, 
its  officers  proceeded  upon  their  own  authority,  with- 
out the  intervention  of  any  other  person;  but  where 
the  suit  did  not  immediately  concern  the  rights  of  the 
Crown,  they  generally  depended  upon  the  relation  oi 
some  person  whose  name  was  inserted  in  the  informa- 
tion, and  who  was  called  the  * 'relator."  It  sometimes 
happened  that  the  relator  had  an  individual  interest  in 
the  matter  in  dispute,  as  where  he  was  entitled  to 
compensation  for  an  injury.  In  such  a  case  his  per- 
sonal complaint  was  joined  to  and  incorporated  with 
the  information  given  to  the  court  by  the  Crown  offi- 
cer; these  together  comprised  what  is  known  and 
termed  as  **an  information  and  bill."  It  was  the  gen- 
eral practice,  where  suits  immediately  concerned  the 
right  of  the  Crown,  for  the  Crown  officers  to  proceed 
without  a  relator;  yet  by  reason  of  a  prerogative  of 
the  Crown  not  to  pay  costs  to  a  subject  except  in 
certain  cases,  sometimes,  through  the  tenderness  of 
the  officers  toward  the  defendant,  the  interposition  of 
a  relator  was  required,  against  whom  the  costs  were 
taxed  in  case  it  appeared  that  the  suit  was  improperly 
instituted  or  prosecuted.  The  introduction  of  a  re- 
lator was  a  mere  act  of  favor  on  the  part  of  the 
Crown  and  its  officers:  Story's  Equity  Pleadings, 
(9th  ed.)  §§  7,  8;  1  Daniel's  Chancery  Practice,  2,  3,  7. 
11,  12;  State  ex  reL  v.  Dayton  Railroad  Company,  36  Ohio  St. 
434;  Attorney-General  v.  Delaware  Railroad  Company,  27  N.  J. 
Eq.  631.  In  Attorney^General  v.  Mayor  of  Dublin,  1  Bligh, 
312,  Lord  Redesdale  says:  ''The  relator  is  introduced 
properly  by  the  attorney-general,  that  there  may  bo 
some  person  responsible  for  the  costs  of  the  proceed- 
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ings,  if  finally  there  should  be  an  opinion  in  the 
court  that  the  information  has  been  improperly  insti- 
tuted, or  if  in  the  proceedings  it  should  be  in  any 
manner  improperly  conducted.  It  is  for  the  benefit  of 
the  subject  that  the  attorney-general  in  all  those  pro- 
ceedings provides  persons  to  be  responsible  as  re* 
lators  in  the  information,  that  the  court  may  a^rard 
against  them  what  the  court  cannot  do  against  him." 
So  that  the  relator,  where  the  proceeding  immediately 
concerned  the  rights  of  the  Crown,  excoi^t  so  far  as 
to  stand  sponsor  for  costs  in  case  the  Crown  officers 
were  unsuccessful  in  the  suit,  had  no  personal  right 
or  authority  to  become  a  party  to  the  proceeding, 
either  by  relation  or  otherwise  It  was  only  in  cases 
where  he  had  some  private  or  individual  interest  to 
subserve,  either  in  conjunction  with  the  rights  of  the 
Crown,  or  wherein  it  was  the  province  of  the  Crown 
to  protect  the  rights  of  its  subjects,  acquired  from  it 
by  grant  or  otherwise,  that  he  could,  as  a  matter  of 
right,  interpose  as  a  relator  through  the  attorney- 
general  to  set  in  motion  the  machinery  of  the  court. 
The  case  stands  different  in  mandamus  proceedings. 
There  a  private  person  may,  in  behalf  of  the  public, 
and  without  showing  any  io dividual  or  special  inter- 
est to  be  subserved,  become  a  relator,  and,  through 
the  proper  state  officer,  institute  the  proceeding.  Al- 
though the  authorities  are  much  divided,  it  is  settled 
in  this  state  that  **  where  the  question  is  one  of  pub- 
lic right,  and  the  object  of  the  mandamus  is  to  pro- 
cure the  enforcement  of  a  public  duty,  the  people  are 
regarded  as  the  real  party,  and  the  relator,  at  whose 
instigation  the  proceedings  are  instituted,  need  not 
show  that  he  has  any  legal  or  special  interest  in  the 
result,  it  being  sufficient  to  show  that  he  is  a  citizen, 
and  as    such    is    interested    in    the   execution    of    the 
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law":  State  v.  Ware,lS  Or.  383  (10  Pac  885);  High  on 
Extraordinary  Legal  Remedies,  §  431.  But  in  equita- 
ble proceedings,  where  the  immediate  rights  of  the 
Crown  were  alone  concerned,  we  have  seen  that  the 
attorney- general  only  could  invoke  the  action  of  the 
courts  through  tne  instrumentality  of  an  information, 
and  if  a  relator  was  made  a  party,  it  was  at  his  dis- 
cretion, that  there  be  some  one  to  stand  responsible 
for  the  costs,  the  relator  as  of  right,  having  no  inter- 
est in  the  proceeding,  and  no  power  nor  authority  to 
direct  or  control  the  suit  in  any  particular  whatever. 
The  attorney-general  could,  at  common  law,  by  in- 
formation in  chancery,  enforce  trusts,  prevent  public 
nuisances,  and  the  abuse  of  trust  powers:  Pcnv'!e  v.  Mi- 
ner,  2  Lans.  396.  His  supervision,  through  equitable 
instrumentalities,  of  public  trusts,  and  his  authority  to 
prevent  the  abuse  of  trust  powers  public  in  their  na- 
ture, was  apparently  the  outgrowth  of  equitable  inter- 
position regarding  charitable  uses.  It  was  formerly 
held  that  it  was  the  source  from  which  the  funds 
were  derived,  and  not  the  purpose  for  which  they 
were  dedicated,  that  constituted  the  use  charitable: 
Attorney' General  v.  Heelis,  2  Sim.  and  Stu.  77.  But  sub- 
sequently it  was  settled  that  the  purpose  to  which  the 
funds  were  dedicated  was  the  real  criterion  by  which 
the  charitable  use  was  to  be  determined.  And  this 
enlargement  of  the  principle  governing  charitable 
uses  extended  equitable  jurisdiction  to  public  trusts 
involving  all  funds  raised  by  taxation  or  otherwise 
for  public  purposes:  Attorney-General  v.  Brown,  1  Swanst. 
-65;  Attorney 'General  v.  Mayor  of  Dublin,  1  Bligh  (N.  S.), 
ol2;  Attorney-General  v.  Eastlake,  45  Eng.  Ch.  218  221.  In 
the  latter  case  it  was  declared  that  the  attorney-gen- 
eral was  the  proper  person  to  represent   those    who 
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were  interested  in  having  these  public  funds  faithfully 
applied  to  the  general  and  public  purposes  for  which 
they  were  provided  and  intended.     Allen,  J.,  in  People 
V.   Ingcrsoll,    58  N.  Y.   14,  says:  **It  is    well  settled  in 
England    that,    in    right    of    the    prerogative    of   the 
Crown,  the  attorney-general,  in  his  name  of  office,  may 
proceed,  either  by  information  or  bill  in  equity,  to  es- 
tablish and  enforce  the  execution  of  trusts  of  prop- 
erty by  public  corporations,  to  prevent  the  misappro- 
priation or  misapplication  of  funds  or  property  raised 
or  held  for  public   use;   and   the   abuse  of   power  by 
the  governors  of  corporati6ns  or  public  ojOBcers,  or  the 
exercise  of  powers  not  conferred  by  law,  and,  gener- 
ally, to  call  upon  the  courts  to  see  that  right  is  done 
the  subjects  of  the  Crown  who  are  incompetent  to  act 
for  themselves.     Ordinarily,  the  remedies  sought  have 
been  preventive,  but  in  some  cases,  as  incident  to  the 
preventive  and  prospective  relief,    a  claim   has   been 
made  for  retrospective  relief,  especially  when  the  mis- 
appropriated funds  could  be  traced  and  reclaimed  in 
specie.     The  jurisdiction  has  been  sustained  upon  the 
general  principles  of  the  right  and  duty  of  the  court 
to    grant    preventive    relief,    and    the    relief    actually 
granted,   if  any,   in  addition  and  as  incident  to  that, 
has  depended  upon  circumstances."    But  in  all  cases 
the  court's  action  was  invoked  against  faithless  trust- 
ees  to   compel   a  proper   execution  of  the    trust,   and 
the  right  use  of   trust  funds,   at  the  hands  of    those 
charged  with  its  administration.     A  breach  or  viola- 
tion of   public  duty  enjoined  upon   those  with  whom 
the    trust    and    the    execution    thereof    is  confided  or 
committed,   either  actual  or  threatened  or  impending, 
is  at  the  foundation  of  every  action  by  the  attorney- 
general  or  of  the  Crown,  or  the  people  as  sovereign, 
and  essential  to  the  right  of   either  to  maintain,   as 
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well  as  the  right  of  a  court  of  equity  to  entertain  ju- 
risdiction of,   a  suit    by    either  touching  property  or 
funds  held  by  public   or    municipal    corporations    for 
public  use.     These  principles  thus  established  in  Eng- 
land have  been  affirmed  to  some  extent  by  the  courts 
of  4his  country  and  applied  in  like  cases.     In  People  v. 
Ingerso'U   58  N.  Y.   14,   it  is  further  said:    ** Doubtless, 
the  prerogatives  of  the  Crown,  except  as  affected  by 
constitutional  limitations,  exist  in  the  people  as  sover- 
eign, but  to  what  extent  the  exercise  of  this  preroga- 
tive is  committed  to  the  public  ol'ilcials,  either  by  the 
legislature  or  the  common  law,  is  a  question  worthy 
of  grave  consideration,  and  not  to  be  lightly  decided, 
and  should  only  be  determined  when  necessary  to  a 
judgment  and  decision.    *    *  *    If  there  wore  no  other 
remedy  for  a  great  wrong,  and  i)ublic  justice  and  in- 
dividual rights  were    likely    to   suffer  for  want  of    a 
prosecutor  capable  of  pursuing  the  wrongdoer  and  re- 
dressing the  wrong,  the  courts  would  struggle  hard  to 
find  authority  for  the  attorney-general  to  intervene  in 
the  name  of  the  people."    The  doctrine  is  broadly  as- 
serted in  Missouri,  where  it  is  held  that  it  is  compe- 
tent for  the  state,  through  its  authorized  officers,  to 
proceed  in  equity  in  restraint  of   public  corporations 
doing  acts  in  violation  of  the  constitution  and  laws  of 
the  state:  State  v.  Saline  County  Court,  51  Mo.  350.     But 
the  case  made  was  for  a  misappropriation  of  public 
funds  in   subscriptions  to  a  railroad   company,   which 
funds  were  to  be   raised   by   assessment  and  taxation 
of  the  people  of  Saline  County.     So  that  the  case  is 
authoritative    only    upon    the    power    of    a    court    of 
equity  through  its  injunctive  process  to  restrain  pub- 
He  officers  in  the  misapplication  and  misappropriation 
of  public  funds,  instituted  at  the  instance  of  the  exec- 
utive or  law   officers   of    the  state.     The  decision  is, 
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however,  based  to  a  large  extent  upon  a  statute  pro- 
viding that  **The  remedy  by  writ  of  injunction  or 
prohibition  shall  exist  in  all  cases  where  an  injury  to 
real  or  personal  property  is  threatened,  and  to  pre- 
vent the  doing  of  any  legal  wrong  whatever,  when- 
ever, in  the  opinion  of  the  court,  an  adequate  remedy 
cannot  be  afforded  by  an  action  for  damages/'  2  Wag- 
ner's  Statutes,  p.  1032.  Bliss,  J.,  in  that  case  admits 
that  he  found  some  difficulty  in  regard  to  the  ques* 
tion  whether  injunction  would  lie  at  all,  but  concludes 
that  both  upon  reason  and  authority  **  where  the 
wrong  is  a  public  one,  suit  may  be  brought  in  the 
name  of  the  state,  by  its  proper  representative,  and 
that  under  our  statute  that  representative  is  the  cir- 
cuit attorney."  See  also  State  ex  rel  v.  Dayton  RaUroad 
Company,  36  Ohio  St.  434;  State  v.  Curators  of  State  Univer' 
sity,  57  Mo.  178;  State  v.  McLaughlin,  15  Kan.  l!28. 

The  Wisconsin  cases,  though  not  authority  here, 
serve  to  illustrate  the  question  touching  sovereignty 
and  prerogative  appurtenant  thereto,  and  the  use  of 
the  extraordinary  remedy  by  injunction,  when  it  is  in- 
voked in  the  service  of  a  sovereign  state  and  in  the 
interest  of  the  whole  people,  as  distinguished  from  its 
ordinary  use,  or  coupled  with  ordinary  equitable  pro- 
ceedings. It  may  be  said  here  that  injunction,  in 
itself,  is  not  prerogative  or  jurisdictional.  It  was  is- 
sued in  cases  where  the  court  had  jurisdiction  other- 
wise as  preliminary  or  interlocutory  to  the  final  decree, 
or  to  give  effect  and  permanency  to  such  a  decree.  It 
was  remedial  and  in  aid  of  jurisdiction  already  at- 
tached within  the  vast  range  of  equitable  cognizance. 
Not  so  with  mandamus,  habeas  corpus,  and  quo  war- 
ranto, they  were  common  law  prerogative  writs,  which 
**  appertain  to  and  are  peculiarly  the  instruments  of 
the   sovereign   power,  acting  through   its   appropriate 
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department;  prerogatives  of  sovereignty,  represented 
in  England  by  the  king,  and  in  this  country  by  the 
people  in  their  cori^orate  character,  or  in  other  words, 
the  state":  Attorney-General  v.  Blossom,  1  Wis.  -78.  It  has 
begn  said  that  injunction  and  mandamus  are  correla- 
.  tive  in  their  operation;  that  whore  one  commands  tho 
other  forbids;  that  where  there  is  nonfeasance,  man- 
damus compels  the  duty,  and,  where  there  is  malfeas- 
ance, injunction  will  restrain.  But  this  is  so  in  man- 
ner only.  Injunction  is  frequently  mandatory,  and 
mandamus  sometimes  operates  as  a  restraint.  Aside 
from  this,  the  injunctive  writ,  not  being  juribdictional 
but  remedial  in  its  operation,  a  case  of  well  estab- 
lished  equitable  cognizance  must  be  presented  before 
its  use  and  adaptation  would  become  appropriate,  and 
it  is  not  every  restraint  which  may  seem  beneficial  as 
a  remedy  that  the  writ  will  enforce.  For  instance, 
some  civil  or  private  right  must  be  about  to  be  in- 
vaded,  or  some  matter  of  j)ublic  trust  or  concern  of 
which  eciuity  takes  cognizance  must  be  deleteriousiy 
involved  or  affected,  before  injunction  can  be  brought 
into  rec^uisition.  So  that  it  is  apparent  that  it  is  not 
every  case  wherein  mandamus  will  command  that  in- 
junction will,  in  contrast,  restrain.  By  reason  of  a  pro- 
vision in  the  Wisconsin  Constitution  conferring  original 
jurisdiction  upon  the  suiDreme  court  **to  issue  writs  of 
habeas  corpus,  mandamus,/ injunction,  quo  warranto, 
certiorari,  and  other  original  and  remedial  writs,  and 
to  hear  and  determine  the  same,"  it  has  been  there 
held  that  injunction  is  a  quasi  prerogative  writ,  and 
founds  jurisdiction  as  if  it  were  an  original  writ,  when- 
ever a  question  arises  appropriate  to  its  use,  which 
'*  should  be  a  question  quod  ad  statiim  repuhlieae  pertinet, 
one  *  affecting  the  sovereignty  of  the  state,  its  fran- 
chises, or  prerogatives,  or  the  liberties  of  its  people'": 
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Attorney-General  v.  Chicago  and  Northwestern  Railway  Company, 
35  Wis.  513;  Attorn:ij-General  v.  City  of  Eau  Claire,  37  Wis. 
425;  State  v.  Cunningham,  81  Wis.  440  (15  L.  R.  A.  561, 
51  N.  W.  724).  Notwithstanding  this  constitutional 
provision,  the  earlier  cases  sought  for  e('uitable 
grouds  in  support  of  the  injunctive  writ.  For  instance, 
in  Attorney-General  v.  Chicago  and  Northwestern  Ralrd'crj  Com- 
"pany,  35  Wis.  513,  it  was  argued  that  courts  of  equity 
have  no  jurisdiction,  at  the  suit  of  the  attorney -gen- 
eral, to  enjoin  usurpation,  excess,  or  abuse  of  corpor- 
ate franchise.  The  court,  after  a  careful  review  of  the 
authorities  both  English  and  American,  concluded  that 
the  jurisdiction  exists  in  this  country  as  well  as  in 
England,  and  says:  **The  equitable  jurisdiction  by  in- 
junction goes  upon  the  ground  of  nuisance.  As,  in- 
deed, any  intrusion  upon  public  right  is  in  the  realm 
of  purpresture.  The  ancient  jurisdiction  to  restrain 
nuisance  is,  perhaps,  the  most  direct  ground  of  the 
modern  jurisdiction  under  consideration.  And  the 
former  is  fully  asserted  as  an  American  jurisdiction. 
as  to  remedies  both  by  private  persons  and  by  the 
attorney -general  for  the  public,''  citing  2  Redtield  on 
Railways,  307,  and  2  Story's  Equity,  §§  720,  723.  And 
so  in  Attorney-General  v.  City  of  Eau  Claire,  37  Wis.  425, 
which  involved  the  damming  of  a  public  river  by  the 
City  of  Eau  Claire,  the  court,  considering  such  an  en- 
croachment as  a  purpresture,  and  within  equitable  jur- 
isdiction to  enjoin,  and  as  it  concerned  the  sovereign 
prerogative  of  the  state  and  the  prerogative  jurisdic- 
tion of  the  supreme  court,  declared  it  to  be  a  fit  case 
for  the  exercise  of  its  original  jurisdiction  by  the  in- 
junctive writ.  But  in  State  v.  Cunningham,  81  Wis.  440, 
15  L.  R.  A.  561,  51  N.  W.  724,)  which  was  a  later  case 
involving  the  constitutionality  of  the  act  of  apportion- 
ment of   the   state   into   senatorial   and   assembly  dis- 
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tricts,  the  court  placed  its  jurisdiction,  as  it  had  inti- 
mated might  be  done  in  Attorney-General  v.  Chicago  and 
Northwestern  Railway  Company,  upon  the  single  ground 
that  the  constitution  had  adapted  the  writ  of  injunc- 
tion to  prerogative  uses. 

Pinney,  J.,  says:  **It  may  well  be  conceded  that 
courts  of  equity  would  not,  by  reason  of  their  original 
jurisdiction,  have  authority  to  interfere  by  injunction 
in  a  case  such  as  this;  but  it  is  to  be  borne  in  mind 
that  the  writ  of  injunction,  under  our  constitution,  is 
put  to  prerogative  uses  of  a  strictly  judicial  nature, 
as  a  remedy  of  a  preventive  character  in  case  of 
threatened  public  wrong  to  the  soverignty  of  the 
state,  and  affecting  its  prerogatives  and  franohisps 
and  the  liberties  of  the  people;  their  rights  being 
protected  in  this  court  by  information  in  the  name  of 
the  state,  on  relation  of  the  attorney-general.''  The 
learned  judge  si)oke  advisedly  when  he  said  **it  may 
well  be  conceded  that  courts  of  equity  would  not,  by 
reason  of  their  original  jurisdiction,  have  authority 
to  interfere  by  injunction"  in  such  a  case,  as  indeed 
there  is  high  authority  in  support  of  the  concession. 
Fletcher  v.  Tuttle  and  Blair  v.  Hinrichsen,  151  111.  41,  (25 
L.  R.  A.  143,  37  N.  E.  6S3,)  are  cases  involving  similar 
questions  arising  out  of  the  passage  of  an  act  to  ap- 
portion the  State  of  Illinois  into  senatorial  districts, 
ciuimed  to  be  unconstitutional  and  void;  but  the  suits 
were  instituted  by  private  individuals,  and  it  was 
there  decided  that  wherever  the  established  distinc- 
tions between  equitable  and  common  law  jurisdiction 
are  observed,  courts  of  equity  have  no  authority  or 
jurisdiction  to  interpose  for  the  protection  of  rights 
which  are  merely  political,  and  where  no  civil  or 
property  right  is  involved.  In  all  such  cases  the 
remedy,  if  there  is  one,  must  be  sought  in  a  court  of 
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law,  and  the  case  of  State  v.  Cunningham,  in  Wisconsin, 
is  distinguished.  Doctrine  of  similar  import  is  laid 
down  by  Chief  Justice  Puller  in  Green  v.  MUls,  IG  Cir. 
Ct  App.  516  (69  Fed.  852,  30  L.  R  A.  90)  a  very  re- 
cent and  well  considered  case.  But  whatever  the  true 
doctrine  might  be  as  to  the  right  use  of  the  injunct- 
ive writ  in  cases  involving  merely  political  rights, 
the  question  is  not  involved  hera  These  cases  oper- 
ate, however,  as  powerful  factors  in  determining  equi- 
table jurisdiction,  and  fixing  the  right  use  of  the  in- 
junctive writ  Under  the  Wisconsin  Constitution,  in- 
junction being  held  to  be  a  quasi  prerogative  writ,  its 
operation  becomes  correlative  with  the  common  law 
writ  of  mandamus,  and  will  lie  to  restrain  excess  in 
the  same  clas3  of  cases  that  mandamus  supplies  de- 
fect, the  use  of  the  one  writ  or  the  other  in  each 
case  turning  solely  on  the  accident  of  over-action  or 
shortcoming  of  the  defendant.  But  not  so  where  the 
distinction  between  the  equitable  and  common  law 
jurisdiction  is  still  observed,  as  it  is  in  this  state. 
Hence,  if  jurisdiction  to  issue  the  injunctive  writ  is  to 
bo  entertained,  it  must  be  based  upon  some  well  de- 
fined equitable  grounds  to  support  it  We  have  seen, 
however,  that  in  England  the  equitable  jurisdiction  to 
enforce  trusts,  prevent  public  nuisances,  and  the 
abuse  of  trust  powers,  was  invoked  for  prerogative 
purposes.  Whenever  necessary  and  appropriate  in- 
junction was  issued  in  aid  of  the  jurisdiction,  and  be- 
came effective  in  its  exercise.  While  the  writ  of  in- 
junction is  not  in  itself  a  prerogative  writ,  it  is  put 
to  prerogative  purposes  when  used  in  aid  of  equita- 
ble jurisdiction  invoked  for  such  purposes.  We  have 
also  seen  that  in  this  country  the  jurisdiction  and  the 
writ  may  be  called  into  requisition  for  like  purposes. 
Now,  when  so  called  into  requsition,  in  cases  appro- 
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priate  for  its  adoption  and  use,  is  there  any  roason 
why  the  remedy  thus  invoked  is  not  as  effective  for 
the  accomplishment  of  like  high  purposes  as  the 
quasi  prerogative  writ  peculiar  to  the  state  of  Wis- 
consin under  her  constitution?  We  think  that  none 
exists.  So,  therefore,  the  lawfully  constituted  author- 
ities are  not  without  an  approjiriate  remedy  in  a  case 
where  public  officials  are  proceeding  in  dorogution  of 
law,  in  the  application  and  use  of  public  funds, 
wherever  special  injury  cannot  be  predicated.  The 
sovereign  state,  the  whole  people,  have  a  right  to  see 
that  the  laws  are  duly  executed.  In  most  cases  tlie 
common  law  prerogative  writs  are  appropriate  for  the 
accomplishment  of  such  ends.  Whether  a])propriatcly 
denominated  "prerogative"  in  the  states  of  the  Union, 
it  differs  but  little,  they  emanate  from  a  like  high 
source,  pertain  to  sovereignty,  and  are  adapted  to  like 
uses  and  purposes.  But  wherever  it  is  necessary  to 
prevent  the  abuse  of  trust  powers,  and  the  misappli- 
cation of  trust  or  public  funds,  the  eriuitable  remedy 
is  likewise  appropriate,  and  likewise  emanates  from  the 
like  high  source,  and  is  attended  with  equivalent  at- 
tributes of  power.  See  People  v.  IngersoU,  5S  N.  Y.  14 
and  State  v.  Saline  County  Court,  51  Mo.  £i50.  But  the 
rule  and  the  doctrine  upon  which  it  is  based  has  its 
limitations.  It*  is  not  every  class  of  public  officers 
that  may  be  controlled  in  any  event  at  the  hands  of 
the  judiciary.  This  will  become  apparent  in  the  fur- 
ther development  of  the  opinion. 

4.  We  have  here  to  deal  with  matters  not  polit- 
ical, but  with  matters  publiei  juris,  and  with  the  acts  of 
public  officers  touching  the  administration  of  public 
funds,  and  affecting  the  whole  people,  or  the  state  at 

28  Ob.— 37. 
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large.  And  the  question  comes  to  this,  whether  the 
governor,  the  executive  officer  of  the  state,  can  be  en- 
joined while  in  the  discharge  of  official  duties?  We 
speak  of  the  governor,  as  it  is  in  effect  the  acts  of  the 
governor  which  this  i^roceeding  is  intended  to  inter- 
dict. True,  the  act  providing  for  the  construction  of 
a  branch  asylum  at  Union,  and  appropriating  funds 
therefor,  has  empowered  the  board  of  commissioners 
of  public  buildings  of  .the  State  of  Oregon,  consisting 
of  the  governor,  secretary  of  state,  and  treasurer,  to 
superintend  the  construction  thereof;  but,  in  the  ab- 
sence of  such  a  commission,  it  would  be  the  duty  of 
the  governor  to  see  that  the  law  was  carried  into  ef- 
fect; so  that,  whether  the  duty  is  performed  by  the 
governor,  or  by  a  commission  named  by  the  legisla- 
ture, of  which  he  is  a  constituent  part,  and  empowered 
to  perform  the  service,  the  rules  of  law  touching  the 
interference  of  the  courts  with  the  performance  of 
such  duty  must  be  the  same,  whether  required  to  bo 
performed  by  the  one  or  the  other.  The  purx>ose  of 
the  legislature  was  to  construct  and  equip  more  com- 
modious buildings  and  apartments  for  the  accommoda- 
tion of  the  insane  and  idiotic  of  the  state.  To  provide 
for  and  take  care  of  this  unfortunate  class  of  individ- 
uals, both  for  their  own  good  and  protection,  as  well 
as  for  the  protection  and  security  of  all  citizens,  is  a 
matter  purely  of  public  concern,  as  it  relates  to  the 
welfare  of  the  whole  people.  The  subject  is  one  of 
governmental  concern  only,  and  relates  entirely  to  the 
legislative  and  governmental  departments  of  state.  In 
pursuance  of  this  purpose,  the  acts  involved  here 
Avere  passed  and  became  law  by  the  approval  of  the 
governor.  That  the  legislature  had  the  undoubted 
right  to  determine  upon  the  necessity  for  such  addi- 
tional buildings,  and  the  amount  of   funds   necessary 
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for  their  construction  and  equipment,  as  we  have  said 
in  our  former  opinion,  no  one  can  dispute.  Further- 
more, it  was  entirely  within  its  coordinate  powers  to 
pass  an  act  locating  the  branch  asylum  in  tho  eastern 
part  of  the  state,  and  no  power  vesting  in  the  govern- 
ment could  prevent  it  from  so  doing,  and  yet  its  va- 
lidity would  be  determined  by  the  fundamental  law, 
when  properly  invoked.  The  governor  could  prevent 
:  its  becoming  a  law  by  the  exercise  of  the  veto  power 

;  confided  to  him;  but,  as  above  stated,  the  mea«t<iire  be- 

r  came  a  law  by  the  approval  of  the  executive.     It  is 

the  duty  of  the  governor  to  see  that  all  the  laAvs  are 
faithfully  executed,  and  it  is  now  proposed  to  execute 
this  law.  The  judicial  department  is  called  upon  to 
prevent  its  execution.  Is  it  competent  for  it  to  inter- 
pose in  this  proceeding,  and  restrain  the  executive 
department  of  the  state?  It  may  well  be  admitted 
;  that  if  the  duty  pertained  to  acts  which  are   merely 

ministerial  in  their  character,  which  call  for  no  exer- 
j  cise  of  judgment  or  discretion,  and  do  not  relate  to 

[  political  or  governmental  matters,  the  governor  of  the 

;.  state  may,  at  the  suit  of   interested  parties,  in   a  pro- 

■  ceeding  appropriate  for  the  purpose,  be  compelled  at 

the  hands  of  the  judiciary  to  perform  them:    C-tcnrood 
Cemetery  Land  Company  v.  Routt,  17  Colo.  156  (15  L.  R.  A. 
i  369,  28  Pac.  1125);  Gaines  v.  Thompson,  74  U.  S.  (7  Wall.), 

347;  Moses  on  Mandamus,  80;  Enterprise  Savlrvjs  Associa- 
tion V.  Zumstein,  15  Cir.  Ct.  App.  153  (67  Fed.  ICOO); 
Board  of  Liquidation  v.  McConib,  92  U.  S.  541.  But  if  it 
pertains  to  duties  which  require  the  exercise  of  judg- 
ment or  discretion  to  perform,  or  to  matters  political 
or  governmental  in  their  nature,  all  the  authorities 
agree  that  the  executive  is  clearly  independent  of  the 
other  coordinate  departments  of  government,  and  is 
not   subject  in    any   manner   to  their  direct  supervis- 
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ion or  control.  Chief  Justice  Taney,  in  Mississippi  v. 
Johnson,  71  U.  S.  (4  Wall.),  498,  says:  ••A  ministerial 
duty,  the  performance  of  which  may,  in  proper  cases, 
be  required  of  the  head  of  a  department,  by  judicial 
process,  is  one  in  respect  to  which  nothing  is  left  to 
discretion.  It  is  a  simple,  definite  duty,  arising  under 
conditions  admitted  or  proved  to  exist,  and  imposed 
by  law." 

This  cleGnition  of  a  ministerial  duty  is  concurred  in 
by  Mr.  Justice  Miller  in  Gaines  v.  Thompson,  74  U.  S. 
(7  Wall),  347.  Now,  what  is  the  nature  of  the  duties 
oast  upon  the  governor  by  these  acts?  are  they  purely 
ministerial  or  do  they  belong  to  the  domain  of  govern- 
mental affairs?  What  is  he,  or  the  board  of  which  he 
is  a  member  required  to  do?  This  latter  question  an- 
swered, the  former  is  answered  also  without  the  neces- 
sity of  comment.  He  shall,  within  sixty  days,  locate  a 
site  for  a  branch  insane  asylum  at  some  x^oint  in  one 
of  the  counties  named  lying  in  the  eastern  part  of  the 
state;  ho  shall  contract  for  and  purchase  a  tract  of 
land  at  the  place  selected;  he  shall  hire  a  competent 
architect,  who  shall,  under  the  direction  of  the  board, 
draw  plans,  prepare  specifications,  etc.  When  these 
are  completed  the  board  shall  approve,  and  thereupon 
shall  give  notice,  and  in  due  time  let  contracts,  etc. 
In  all  those  prescribed  duties  there  is  not  a  single  item 
that  partakes  of  a  ministerial  character.  They  all 
pertain  to  executive  duties,  and  are  wholly  and  en- 
tirely governmental  in  their  nature  and  purport.  The 
governor  can  execute  them  or  not  at  his  will,  as  they 
fall  exclusively  wWiin  his  department  of  government 
To  test  the  question  as  to  whether  these  enumerated 
duties  aro  ministerial  or  governmental,  suppose  these 
acts  of  the  legislature  were  entirely  free  from  doubt 
touching  their  constitutional  validity,  and  the  governor. 
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or  the  board  acting  in  his  aid,  should  refuse  to  t^re- 
cute  the  requirements  thereof,  would  this  court  by  a 
mandamus  proceeding  compel  him  to  act?  Undoubt- 
edly not,  and  why?  Because  the  acts  required  of  him 
do  not  fall  within  the  domain  of  those  acts  which  are 
denominated  "ministerial."  On  the  contrary,  they  are 
governmental  in  their  nature,  pertain  to  matters  irJjllci 
juris,  and  affect  the  welfare  of  the  people  at  lar^re. 
Now,  for  the  sake  of  the  argument,  concede  that  the 
law  is  unconstitutional,  and  that  injunction  is  an  ap- 
propriate remedy,  and  is  competent  to  restrain  where 
mandamus  will  compel;  could  this  court  with  any  more 
propriety  or  right  interfere  with  the  governmental  and 
executive  acts  of  the  governor?  No  one  will  so  con- 
tend. Chief  Justice  Marshall,  in  Marhury  v.  M.i.^rnn, 
5  U.  S.  (1  Cranch),  170,  says:  **It  is  not  by  the  o.V.ce 
of  the  person  to  whom  the  writ  is  directed,  but  the 
nature  of  the  thing  to  bo  done,  that  the  propriety  or 
impropriety  of  issuing  a  mandamus  is  to  be  deter- 
mined." In  Sutherland  v.  The  Governor,  23  :Mich.  f:S3,  (18 
Am.  Rep.  89,)  Judge  Cooley  says:  **In  many  cases 
it  is  unquestionable  that  the  head  of  an  executive  de- 
partment may  be  required  by  judicial  process  to  per- 
form a  legal  duty,  while  in  other  cases,  in  our  judg- 
ment, the  courts  would  be  entirely  without  jurisJic- 
tion;  and,  as  regards  such  an  officer,  we  should  con- 
cede that  the  nature  of  the  case  and  of  the  duty  to  be 
performed  must  determine  the  right  of  the  court  to 
interfere  in  each  particular  instance."  So  that,  look- 
ing to  the  nature  of  the  thing  to  be  done  and  the 
duty  to  be  performed  by  the  governor  under  the  re- 
quirements of  these  acts,  there  can  be  but  one  conclu- 
sion in  respect  to  them.  Whatever  els©  may  be  said, 
they  are  not  ministerial,  and  hence  no  judicial  process 
of  tho  courts  can  issue  to  compel  or  restrain,  or   in 
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any  manner  affect  or  interfere  with,  the  executive  voli- 
tion of  the  governor  with  respect  thereto.  The  mere 
fact  that  a  law  is  alleged  to  be  unconstitutional  does 
not  confer  jurisdiction  upon  courts  to  interfere  with 
the  acts  of  the  executive  officers  while  proceeding  in 
pursuance  of  its  requirements:  State  of  Mississippi  v. 
Johnson,  71  U.  S.  (4  Wall.),  498.  True,  the  board  is  em- 
powered to  make  payment  upon  contracts  as  the  work 
progresses,  and  it  is  contemplated  that  such  payments 
and  disbursements  shall  be  made  out  of  the  public 
funds  so  appropriated  by  the  legislature,  but  neither 
the  governor  nor  the  board  can  obtain  a  dollar  of  such 
funds  without  a  warrant  from  the  secretary  of  state, 
by  the  very  terms  of  the  acts  themselves.  There  is 
no  intimation  anywhere  that  the  secretary  is  about  to 
or  is  intending  to  draw,  or  contemplating  the  drawing 
of,  any  warrant  against  such  fund,  or  any  public  fund 
of  the  state.  Indeed,  the  secretary  of  state,  acting  in 
his  capacity  as  such  officer,  is  not  a  party  to  the  suit 
The  judiciary  takes  cognizance  of  those  proceedings 
only,  if  at  all,  which  operate  incidentally  as  a  check 
upon  a  coordinate  branch  of  government  It  may,  in 
a  proper  case,  proceed  against  an  officer  engaged  in 
the  discharge  of  purely  ministerial  functions,  which 
may  indirectly  or  incidentally  affect  the  acts  of  a  coor- 
dinate branch,  and  even  nullify  and  render  them  inop- 
erative; but  directly,  as  against  officers  acting  in  a 
political,  governmental,  or  discretionary  capacity,  it 
never  has  and  never  will,  so  long  as  the  relative 
duties  and  powers  of  the  coordinate  departments  are 
justly  observed:  Gaines  v.  Thompson,  74  U.  S.  (7  Wall), 
347. 

5.     Moreover,  it  is  not  fit  that  these  great  powers 
pertaining  to  sovereignty,  which  affect  the  whole  peo- 
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pie  alike,  and  none  less  nor  more  than  the  rest,  should 
be  invoked  by  individual  citizens,  or  by  a  class  or 
classes,  or  body  corporate,  or  an  aggregation  thereof 
less  than  the  whole  state.  State  officers  should  not  be 
subjected  to  the  annoyance  of  a  suit  at  the  instance 
of  every  individual,  when  civil  or  property  rights  are 
not  invaded,  who  might  conceive  that  the  laws  were 
being  improperly  administered,  or  that  public  funds 
were  not  being  applied  to  legitimate  public  purposes. 
State  government  being  divided  into  three  co  jrdinate 
branches, — executive,  legislative,  and  judicial, — it  is 
most  essential  to  the  preservation  of  the  autonomy  of 
government  that  there  be  no  encroachment  of  one 
branch  upon  another.  And  to  this  end  the  just  limi- 
tations of  the  constitutional  powers  accorded  to  either 
branch  should  be  nicely  defined  and  jealously  guarded. 
But  sometimes  one  branch  of  government,  in  the  dis- 
charge of  its  coordinate  functions,  oversteps  the  limit 
of  its  constitutional  powers.  In  such  a  case  one  or 
both  of  the  other  branches  of  government  may  oper- 
ate as  a  check  upon  its  action.  The  legislature  may 
pass  an  act  in  disregard  of  the  inhibitions  of  the  con- 
stitution. The  executive  may  veto  the  measure,  or, 
failing  to  do  so,  the  judiciary  may  refuse  to  recognize 
it  as  controlling.  The  governor  acts  upon  his  own 
motion,  and  by  right  of  high  constitutional  powers 
and  privileges  reposed  in  him.  The  judiciary  acts, 
not  upon  its  own  motion,  but  only  when  some  suitor 
duly  authorized  by  law  presents  in  due  form  a  cause 
appropriate  for  its  cognizance.  Its  machinery  may  be 
set  in  motion  by  private  suitors,  in  some  form  or 
another,  in  all  cases  where  civil  or  property  rights 
are  being  invaded  or  intrenched  upon  to  their  injury 
or  damage,  be  the  suitor  ever  so  humble  or  the  injury 
to  be  encountered  ever  so  small;    but  in  all  cases  of 


528  State  ex  rel.  v.  Lord.  [28  Or. 

purely  public  concern,  affecting  the  welfare  of  the 
whole  people,  or  the  state  at  large,  the  court's  action 
can  only  be  invoked  by  such  executive  officers  of  state 
as  are  by  law  intrusted  with  the  discharge  of  sucb 
duties.  The  attorney-general  was  such  an  officer  at 
common  law.  Under  the  constitution  (article  VII,  sec- 
tion 17)  the  prosecuting  attorneys  are  made  the  law- 
officers  of  ^the  state  and  of  the  counties  within  their 
respective  districts.  These  officers,  says  Waldo,  J., 
in  State  v.  Douglas  County  Road  Compamj,  10  Or.  201,  are 
possessed  '*with  the  powers,  in  the  absence  of  statu- 
tory regulation,  of  the  attorney-general  at  common 
law."  When  the  office  of  attorney-general  was  created, 
it  was  made  the  duty  of  the  incumbent  to  **  prosecute 
or  defend  for  the  state  all  causes  in  the  supreme 
court  in  which  the  state  is  interested":  Laws,  1>91, 
p.  1H8.  Whether  his  duties  and  powers  in  any  manner 
supersede  those  of  the  prosecuting  attorneys  it  is  not 
now  necessary  to  inquire;  but  a  vital  question  here  is 
whether  this  proceeding  has  been  properly  instituted 
by  the  law  officer  of  the  state,  whether  he  be  a  i^ros- 
ecuting  attorney  or  the  attorney-general.  The  plead- 
ing, by  virtue  of  which  it  is  contended  the  court 
should  take  and  entertain  jurisdiction,  may  properly 
be  termed  a  bill  in  equity  by  a  private  individual,  to 
wit:  A.  C.  Taylor,  the  relator.  It  is  verified  by  him, 
and  purports  to  be  his  bill,  and  not  the  information 
of  the  district  attorney  for  the  third  judicial  district, 
although  signed  by  that  officer.  We  have  seen  that 
at  common  law,  if  a  private  invidual  had  an  interest 
in  the  proceeding  apart  from  the  interest  of  the  gov- 
ernment, he  might  as  relator  have  his  bill  incorpo- 
rated with  the  information  of  the  attorne^'-general, 
which  was  denominated  an  ** information  and  bill.'* 
In   practice,  if  it   should   afterwards   appear   that   the 
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relator  had  no  interest  to  be  subserved,  the  bill  was 
dismissed,  and  the  information  retained:  Attorney-General 
V.  Vii'ian,  1  Russel,  236,  237;  State  v.  Cunningham,  81  Wis. 
440  (15  L.  R.  A.  561,  51  N.  W.  724).  But  do  we  find 
here  what  may  be  termed  an  information  or  bill  by 
the  law  oflBcer  of  the  state?  As  such  an  ofticer  is  the 
only  x^erson  competent  to  institute  a  prDceoding  of  the 
nature  under  consideration,  the  information  should 
show  upon  its  face  in  no  uncertain  manner  that  he  is 
the  officer  instituting  and  prosecuting  the  suit,  and 
the  sole  person  responsible  for  its  inception  and  main- 
tenance. The  most  common  form  of  instituting  like 
proceedings,  it  seems,  has  been  in  the  name  of  the  at- 
torney-general: Coosaw  Mining  Compaug  v.  South  Carolinct, 
144  U.  S.  565  (12  Sup.  Ct.  6S!j).  Less  frequently  they 
are  brought  in  the  name  of  the  Crown  or  the  state 
upon  the  relation  of  the  attorney -general:  State  ex  rel, 
V.  Hibernian  Savings  Association,  8  Or.  396.  And,  if  per- 
missible at  all  to  bring  the  suit  in  the  name  of  the 
state  alone,  the  complaint  or  information  should  show 
upon  its  face  that  the  appropriate  law  officer  brings 
the  same  for  or  in  behalf  of  the  state.  The  proceed- 
ing in  either  form  would  fix  the  responsibility  for  the 
maintenance  thereof  upon  that  officer,  and  it  is  not  be- 
lieved that  the  mere  affixing  of  his  signature  in  his 
official  capacity  to  a  complaint  or  bill  shown  to  be 
the  bill  of  a  private  relator  is  sufficient  to  imi)ress  it 
with  the  functions  and  capacity  of  an  information  com- 
petent to  put  in  motion  the  machinery  of  the  courts, 
whereby  they  will  take  cognizance  of  questions  per- 
taining to  the  high  prerogative  powers  of  the  state,  or 
affecting  the  whole  people  in  their  sovereign  capacity: 
See  State  v.  Saline  County  Court,  51  Mo.  350;  Bigelow  v. 
Hartford  Bridge  Company,  14  Conn.  578  (36  Am.  Dec.  502); 
State  v.  Anderson,  5  Kan.  115;  Buck  Mountain  Coal  Company 
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V.  Lehigh  Coal  Company,  50  Pa.  St.  100;  Iroquois  County  Su- 
pervisors V.  Keady,  34  111.  296;  People  v.  Pacheco,  29  Cal. 
213;  Attorney-General  v.  East  India  Company,  11  Sim-  380; 
Bobbett  V.  State,  10  Kan.  15;  United  States  v.  Throckmorton, 
98  U.  S.  70.  Having  reached  these  conclusions,  the 
decree  of  the  court  below  will  be  reversed,  and  the 
complaint  dismissed. 

6.  This  leaves  the  constitutional  question  still  un- 
disposed of,  and  the  fact  that  we  would  probably  not 
declare  the  acts  to  be  unconstitutional  cannot  affect  or 
change  our  duty  in  the  premises.  CJourts  will  not 
assume  to  pass  upon  a  question  of  that  character  un- 
less properly  before  them;  and  the  case  at  bar,  as 
presented,  not  being  within  our  jurisdiction  to  hear 
and  determine,  it  is  clearly  not  within  our  province  to 
assume  now  to  decide  that  question,  although  of  grave 
public  importance-  **As  a  general  rule  a  court  will 
not  pass  upon  a  constitutional  question  and  decide  a 
statute  to  be  invalid  unless  a  decision  upon  that  very 
point  becomes  necessary  to  a  determination  of  the 
cause/'  Lord,  J.,  in  Elliott  v.  Oliver,  22  Or.  47  (29 
Pac.  1).  We  said  when  this  case  was  here  before 
that  **this  rule  arises  out  of  the  due  respect  which 
one  coordinate  branch  of  the  state  government  enter- 
tains towards  another.  The  legislature,  in  adopting 
laws  for  the  government  of  the  people,  does  so  under 
its  construction  of  the  constitution,  and  the  just  pre- 
sumption always  prevails  that  the  business  of  the  leg- 
islature is  transacted  with  due  regard  to  the  funda- 
mental law  by  which  its  acts  are  limited  and  governed. 
It  must  be  a  clear  case,  therefore,  and  one  in  which 
the  constitutional  question  is  the  very  lis  mota,  before 
courts  will  assume  the  responsibility  of  declaring  an 
act  of  the  legislative    assembly    void    upon    constitu- 


Jan.  1896.]  State  ex  rel.  v.  Lord.  531 

tional  grounds,  and  reverse  the  judgment  of  a  coordi- 
nate branch  of  the  state  government.  The  case  be- 
fore us  affords  a  striking  illustration  of  the  soundness 
of  this  doctrine.  The  law  complained  of  was  passed 
at  two  succeeding  sessions  of  the  legislative  assembly, 
and  received  the  approval  of  two  executives  of  the 
state.  By  the  last  act  an  expenditure  of  twenty-five 
thousand  dollars  under  the  former  in  the  purchase  of 
a  site  for  the  branch  asylum  is  approved,  as  well  as 
all  other  acts  of  the  board  in  pursuance  of  its  provis- 
ions. At  the  time  of  the  passage  and  approval  of 
the  latter  act,  this  case  was  pending  in  the  courts, 
which  fact  was  strongly  calculated  to  attract  tlie  at- 
tention of  both  the  legislative  and  executive  branches 
of  the  state  government  to  the  direct  point  at  issue, 
and  it  is  but  just  to  assume  that  the  question  of  its 
constitutionality  was  duly  and  carefully  considered. 
Hence,  the  peculiar  gravity  of  our  assuming  at  this 
time  to  pass  upon  the  constitutional  question  so  ably 
and  elaborately  presented  at  the  hearing.  Being  in- 
hibited by  the  rule  under  discussion,  we  cannot  go 
into  the  question. 

7.  These  conclusions  are  concurred  in  by  the  full 
bench,  but  the  majority  of  the  court  are  of  the  opin- 
ion that  such  conclusions  are  susceptible  of  support 
on  other  grounds,  and  in  this  connection  I  will  pro- 
ceed to  state  them.  The  power  of  a  court  of  equity, 
in  a  proceeding  by  the  attorney-general  or  district  at- 
torney to  enjoin  the  issuance  of  warrants  in  payment 
for  the  Eastern  Oregon  Asylum, — as  is  heretofore  in- 
timated  might  be  done  if  it  be  conceded  that  the  act 
locating  it  is  in  violation  of  the  Contitution, — it  is  be- 
lieved, is  involved  in  grave  and  serious  doubt,  and 
further,  the  facts  in  the  case  do  not  seem  to  bring  it 
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within  any  recognized  equity  jurisdiction.  It  is  not 
claimed,  nor  can  it  be,  that  the  objects  and  purposes 
of  the  acts  in  question  are  unconstitutional,  or  tJiat 
the  defendants  threaten  to  apply  the  public  funds  to 
an  unconstitutional  use,  or  to  waste  or  dissipate  them. 
The  claim  is  that  the  legislature  has  directed  that 
the  branch  asylum  shall  be  located  at  a  place  other 
than  the  seat  of  government,  in  violation,  as  plaintiff 
claims,  of  the  duty  imposed  upon  it  by  the  Constitu- 
tion; and  this,  it  is  asserted,  is  sufficient  ground  upon 
which  a  court  of  equity  should  assume  jurisdiction. 
This  is  not  enough.  The  construction  and  location  of 
public  buildings  of  the  character  in  question  is  purely 
a  public  governmental  question,  belonging  to  the  leg- 
islative and  governmental  departments,  and  affects  no 
private  or  property  right.  Nor  do  the  facts  of  this 
case  justify  the  conclusion,  as  a  matter  of  law,  that  it 
would  be  of  any  pecuniary  injury  to  the  state.  If  the 
legislative  and  executive  departments  have  miscon- 
strued the  constitution  in  this  regard,  their  responsi- 
bility is  to  the  people.  A  court  of  equity  cannot,  for 
that  reason  alone,  assume  the  right  to  sit  in  judgment 
on  their  acts.  There  is  no  authority  to  be  found  in 
the  Constitution  or  statutes  of  this  state  for  the  exer- 
cise of  such  an  extraordinary  power,  nor  is  it  believed 
it  can  be  found  in  the  analogies  of  the  common  law. 
In  this  state  the  distinction  between  common  law  and 
equity  as  a  matter  of  substance  prevails,  although 
both  jurisdictions  are  invested  in  the  same  court: 
Ming  Yue  v.  Coos  Bay  Railroad  Company,  24  Or.  392  (33 
Pac.  641).  And,  it  being  well  settled  that  a  court  of 
chancery  is  conversant  only  with  the  maintenance  of 
property  rights,  it  has  no  jurisdiction  to  interfere 
with  the  duties  of  the  other  departments  of  govern- 
ment, except  when  necessary  to  the  protection  of  such 
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rights,  and  cannot  even  then  interfere  with  the  dis- 
cretion invested  in  either  of  such  departments.  **The 
office  and  jurisdiction  of  a  court  of  equity,"  says  Mr. 
Justice  Gray,  in  Be  Sawyer,  124  U.  S.  210,  (8  Sup. 
Ct  482,)  **  unless  enlarged  by  express  statute,  are  lim- 
ited to  the  protection  of  rights  of  property."  And  in 
Sheridan  v.  Coluin,  78  111.  247,  it  is  said:  '^It  is  elemen- 
tary law  that  the  subject  matter  of  the  jurisdiction  of 
the  court  of  chancery  is  civil  property.  The  coui^  is 
conversant  only  with  questions  of  i^roperty,  and  the 
maintenance  of  civil  rights.  Injury  to  property, 
whether  actual  or  prospective,  is  the  foundation  on 
which  the  jurisdiction  rests.  The  court  has  no  juris- 
diction in  matters  merely  criminal  or  merely  immoral, 
which  do  not  affect  any  right  to  property.  Nor  do 
matters  of  a  political  character  come  within  the  juris- 
diction of  the  court  of  chancery.  Nor  has  the  court 
of  chancery  jurisdiction  to  interfere  with  the  public 
duties  of  any  department  of  government,  except  un- 
der special  circumstances,  and  when  necessary  for  the 
protection  of  rights  of  property."  See  alse  Green  v. 
Mills,  69  Fed.  852,  (30  L.  R.  A.  90,  16  Cir.  Ct  App.  516,) 
and  authorities  cited  by  Mr.  Justice  Gray  in  Re  Saw- 
yer, 124  U.  S.  210  (8  Sup.  Ct.  482). 

The  several  departments  of  government  are  each 
independent  of  the  other.  To  the  judicial  department 
is  intrusted  the  determination  of  rights  and  the  en- 
forcement of  remedies,  and,  as  an  incident  to  the  pro- 
tection of  property,  a  court  of  equity  has  the  un- 
doubted right  to  refuse  to  recognize  as  valid  a  clearly 
unconstitutional  act  of  the  legislature,  because  the  con- 
stitution is  the  paramount  law  of  the  land,  which 
every  suitor  can  invoke  when  an  infringement  of  his 
rights  is  threatened  under  some  law  in  violation 
thereof.     But  the  mere  fact  that  an  act  of  the  legisla- 
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ture  is  alleged  to  be  unconstitutional  gives  it  no  jur- 
isdiction to  determine  that  question.  Its  duty  is  to 
determine  actual  controversies,  when  properly  brought 
before  it,  and  not  to  give  opinions  upon  mooted  ques- 
tions or  abstract  proi)Ositions.  Before  it  can  assume 
to  determine  the  constitutionality  of  a  legislative  acU 
the  case  before  it  must  come  within  some  recognized 
ground  of  equity  jurisdiction,  and  present  some  actual 
or  threatened  infringement  of  the  rights  of  property 
on  account  of  such  unconstitutional  legislation.  When 
the  question,  as  here,  is  publici  juris  alone,  affects  no 
property  rights,  and  no  threatened  waste  of  the  public 
funds  is  shown,  it  may  be  well  doubted  whether  the 
court  has  any  more  power  to  interfere  with  the  duties 
of  the  other  departments  on  the  ground  that  their 
acts  may  be  unconstitutional,  than  it  has  with  their 
discretionary  powers  or  duties.  The  independence  of 
the  different  departments  in  this  respect  is  so  com- 
plete that,  however  ill  advised  the  action  of  the  legis- 
lature or  executive  may  be,  and  no  matter  how  gross 
an  error  may  be  committed,  a  court  of  equity  is  nev- 
ertheless powerless  to  interfere  when  rights  of  prop- 
erty are  not  involved,  unless  express  authority  is  con* 
ferred  upon  it  to  do  so.  The  decision  of  a  large  class 
of  public  questions  must,  in  the  very  nature  of  the 
case,  be  left  to  the  legislative  and  executive  depart- 
ments, and  when  the  decision  is  made  it  must  be  ac- 
cepted as  correct  Among  these  is  the  construction 
and  location  of  public  buildings,  and  the  presumption 
is  just  as  conclusive  that  in  the  discharge  of  this  duty 
they  observe  the  provisions  of  the  constitution  as  it 
is  that  the  courts  properly  interpret  that  instrument 
when  called  upon  to  do  so  in  discharge  of  the  duty 
intrusted  to  them.  It  is  true  that  by  this  rule,  practi- 
cally, public  or  private  interests  may  sometimes  suffer 


Jan.  1896.]  State  ex  rel.  v.  Lord.  535 

in  either  instance,  although  theoretically  there  are  no 
such  cases.  But,  however  gross  the  wrong  in  fact 
committed  by  the  other  departments,  a  court  of  equity 
is  powerless  to  remedy  it,  unless  property  rights  aro 
involved,  or  appeal  to  the  judiciary  is  given  by  law. 
No  greater  evil  could  exist,  under  our  form  of  gov- 
ernment, than  the  usurpation  by  the  judiciary  of  pow- 
ers not  intrusted  to  it  It  should  therefore  refuse, 
under  all  circumstances,  to  assume  jurisdiction  in  any 
case  which  affects  the  powers,  duties,  or  prerogatives 
of  the  other  departments  of  government,  unless  its 
right  to  do  so  is  so  clear  as  to  admit  of  no  reasona- 
ble doubt  In  the  opinion  of  the  majority  of  tho 
court,  this  record  does  not  present  such  a  case.  No 
great  public  wrong  is  threatened,  nor  will  public  jus- 
tice or  individual  rights  suffer  by  the  execution  of 
the  law  in  question.  And  more,  it  must  be  admitted 
that  the  construction  sought  to  be  placed  upon  the 
constitution  by  the  plaintiff  is  at  least  open  to  seri- 
ous question.  It  has,  for  almost  a  quarter  of  a  cen- 
tury, received  a  practical  exposition  to  the  contrary 
by  the  legislative  and  executive  departments,  each  of 
which  is  as  much  bound  to  obey  the  constitution  as 
the  courts,  and  to  this  exposition  the  courts  would  be 
bound  to  yield,  in  a  proceeding  properly  within  their 
jurisdiction,  unless  satisfied  that  it  is  repugnant  to 
the  plain  provisions  of  the  constitution.  Indeed,  the 
very  act  locating  the  branch  asylum  at  Union,  the 
execution  of  which  is  now  sought  to  be  enjoined,  was 
passed  by  the  legislature  with  only  three  dissenting 
votes,  while  this  suit  was  pending  and  its  constitu- 
tional right  to  enact  such  a  law  thereby  challenged. 
Moreover,  it  was  approved  by  the  present  executive, 
whose  eminent  legal  attainments  and  familiarity  with 
the   question,   (it  having  been   argued   before  him   in 
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Sherman  v.  Bellows,  24  Or.  553,  34  Pac.  54r,)  justly  en- 
titles his  opinion  in  the  matter  to  great  respect  The 
court  is  bound,  therefore,  to  assume  that  in  the  opin- 
ion of  the  legislature  and  executive  there  is  no  con- 
stitutional inhibition  against  the  passage  of  such  a 
law,  and  while  none  of  these  facts  would  excuse  the 
court  from  assuming  jurisdiction,  if  its  right  to  do  so 
was  clear,  nor  would  the  exposition  given  the  consti- 
tution by  the  other  departments  be  absolutely  controll- 
ing upon  it  when  called  upon  in  the  discharge  of  its 
duty  to  construe  that  instrument,  yet  they  afford  a 
very  persuasive  argument  why  the  court  should  not 
struggle  to  find  some  grounds,  doubtful  at  best,  upon 
which  it  can  rest  its  jurisdiction.  Before  it  could  as- 
sume the  power  to  question  the  legality  of  the  action 
of  the  other  departments  of  government  in  such  a 
case  its  right  to  do  so  ought  to  be  beyond  all  possi- 
ble question,  and  it  ought  to  be  able  to  place  its 
jurisdiction  upon  some  well  settled  ground  for  equita- 
ble interference,  which  it  is  believed  cannot  be  done 
in  this  case.  Let  an  order  be  entered  dismissing  the 
complaint  and  dissolving  the  injunction. 

Reversed. 

March  2,  1896. 

On  Rehearinq. 

Per  Curiam.  Since  delivering  the  opinion  in  this 
case,  an  elaborate  petition  for  rehearing  has  been 
filed.  We  have  carefully  examined  it,  and,  while 
some  of  the  points  made  at  the  hearing  are  presented 
in  a  new  light  and  with  much  force,  there  is  no  new 
question  made  not  considered  by  us  in  the  former 
opinion.  We  see  no  reason  for  changing  the  conclus- 
ions then  reached,  hence  a  rehearing  is  denied. 

Rehearing  denied. 
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Aigned  July  25;  decided  August  6,  1895. 
EDDY  V.   KINCAID. 

[41  Pac.  157.] 


!•  CoHTEMPORAWEOUB  CoNSTRUCTiow  OF  CONSTITUTION.  —  "Where  a  certain 
construction  has  been  placed  on  a  constitution  by  a  scries  of  legis- 
lative acts,  and  that  construction  has  been  for  a  long  time  aeceptc<l 
by  the  people  and  the  different  departments  of  government,  th<» 
courts  will  hesitate  to  depart  from  it;  such  a  ])ractical  exposition  is 
often  of  controlling  influence:*  Cliney,  Greenwood,  10  Or.  at  page  240, 
approved  and  followed. 

2.  Lkoislative  Powkb  to  Appoint  Railroad  CoMMi«?«roNKR!4 — Constitu- 
TTONAL  Law  —  Code,  §  4003.  In  view  of  the  fact  that  the  Oregon  Icu'is- 
lature  has  from  the  organization  of  the  state  created  numerous  public 
offices  and  ai)^)ointed  per-sons  to  iill  them,  and  that  the  stato  con- 
stitution contains  no  express  inhi'oition  ajrainst  the  exercise  of  such 
power  by  the  legislature,  the  court  feels  bound  to  now  liold  that  a 
section  4003,  Hill's  Code,  which  vests  in  the  legislature  the  i)owcr 
to  appoint  railroad  commissioners,  is  constitutional:  Birigs  v.  Mr- 
Bride,  17  Or.  640,  and  State  v.  Oeorge,  22  Or.  152,  approved  and  fol- 
lowed. 

8.  Tenure  of  Office  of  Railroad  Commissioner. —  In  view  of  the  pro- 
vision in  article  XV,  section  1  of  the  state  constitution,  that  "all 
officers  shall  hold  their  offices  until  their  successors  are  cle(;ted  and 
qualitied,"  and  the  further  proviso  in  the  act  creating  the  board  of 
railroad  commissioners  that  such  ollicers  "shall  hohi  their  otlicc  for 
and  during  the  term  of  two  yeare  and  until  their  successors  are 
elected  and  qualified  as  in  this  act  provided,"  it  necessarily  follows 
that  the  failure  of  the  legislature  to  elect  a  successor  to  a  railroad 
commissioner  at  the  expiration  of  his  term  of  otliue  does  not  create 
a  vacancy,  and  the  incumbent  is  entitled  to  the  emoluments  of  such 
office  until  his  successor  is  duly  elected:  State  v.  Simon,  20  Or.  365, 
approved  and  followed. 

4.  Failure  of  Appointive  Officer  to  Give  Bond. — The  mere  failure  of 
an  officer  rightfully  holding  over  by  virtue  of  the  express  provisions 
of  the  law  creating  the  office,  to  renew  his  bond,  does  not  of  itself 
work  a  forfeiture  of  the  office  so  as  to  deprive  him  of  its  emoluments. 

6.  Repeal  by  Implication  —  Statutory  Construction. —  The  Australian 
Ballot  Law  of  eighteen  hundred  and  ninety-one,  (l^ws,  1891,  p.  8,) 
section  1  of  wliich  fixes  the  date  of  the  general  election  at  which  cer- 
tain named  officers  and  "  all  other  state,  district,  county,  or  precinct 

•In  addition  to  the  case  cited  by  the  court,  the  fallowing  Oregon  cases  will 
be  found  in  point  sustaining  the  present  decision:  Crav^ford  v.  Beard,  12  Or.  447 
<8  Pac.  537j;  KeUy  V.  Multnomah  Cbunty,  18  Or.  8o9  (22  Pac.  1110).— Repokteb. 
28  Oe.— 38. 
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officers  provided  by  law  "  shall  be  elected,  does  not  repeal  by  iini^lica- 
tion  action  4003  of  Hill's  Code  providing  for  the  election  of  railroad 
commissioners  by  the  legi&>lature,  even  if  it  is  in  conflict  with  the 
Code  section,  because  this  section  is  but  a  re^nactmeut  of  a  law  that 
existed  long  prior  to  the  creation  of  the  board  of  railroad  oommis- 
sionera. 

Appeal  from  Marion:  H-  H.  Hewitt,  Judga 

This  is  a  proceeding  by  mandamus  to  compel  Har- 
rison R.  Kincaid,  who  is  secretary  of  state,  to  draw 
a  warrant  on  the  state  treasurer  for  the  balance  of 
salary  alleged  to  be  due  James  B.  Eddy  as  railroad 
commissioner  for  the  quarter  ending  March  thirty- 
first,  eighteen  hundred  and  ninety-five.  The  act  cre- 
ating the  board  of  railroad  commissioners  provides 
that  the  persons  constituting  such  board  shall  be 
chosen  biennially  by  the  legislative  assembly,  and 
**  shall  hold  their  offices  for  and  during  the  term  of 
two  years,  and  until  their  successors  are  elected  and 
qualified  as  in  this  act  provided,  and  if  a  vacancy  oc- 
curs by  resignation,  death,  or  otherwise,  the  governor 
shall  appoint  a  commissioner  to  fill  such  vacancy  for 
the  residue  of  the  term:'*  Hill's  Code  §4003.  In  com- 
pliance with  the  provisions  of  this  statute,  the  legis- 
lature of  eighteen  hundred  and  ninety-three  regularly 
elected  plaintiff  as  one  of  the  commissioners,  and  he 
immediately  thereafter  qualified  and  entered  upon  the 
discharge  of  his  duties,  and  has  continued  so  to  act 
The  legislature  of  eighteen  hundred  and  ninety-five, 
although  making  the  necessary  appropriation  to  pay 
the  salary  and  expenses  of  the  commissioners,  failed 
and  neglected  to  choose  a  successor  to  plaintiff,  and 
by  reason  thereof  and  the  provisions  of  the  law  under 
which  he  was  chosen  he  now  claims  the  right  to  hold 
the  office  and  receive  its  emoluments  until  a  successor 
shall  be  regularly  chosen  in  the  manner  provided  by 
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law.  The  defendant,  the  secretary  of  state,  however, 
being  in  doubt  as  to  the  plaintiff's  right  to  the  office, 
refuses  to  draw  a  warrant  in  payment  of  his  salary 
as  such  commissioner,  and  sug^^'-osts  as  reasons  for  his 
refusal:  (1)  That  so  much  of  the  act  creating  the 
commission  as  provides  for  the  election  of  the  mem- 
bers thereof  by  the  legislature  is  unconstitutional  and 
void,  and  therefore  plaintiff  was  never  legally  elected 
to  such  office;  (2)  that,  if  plaintiff  was  legally  elected 
in  eighteen  hundred  and  ninety-three,  the  failure  of 
the  legislature  to  elect  his  successor  in  eighteen 
hundred  and  ninety-five  created  a  vacancy  in  the  of- 
fice, which  must  be  filled  by  appointment  by  the  gov- 
ernor; (3)  if  he  is  in  error  in  both  of  these  posi- 
tions, he  claims  that  the  failure  of  plaintiff  to  renew 
his  official  bond,  ipso  facto,  worked  a  forfeiture  of  the 
office;  and  (4)  that  so  much  of  the  act  as  provides 
for  the  election  of  railrpad  commissioners  by  the  leg- 
islature is  repealed  by  implication  by  the  act  known 
as  the  ''Australian  Ballot  Law."  The  defendant  de- 
murred to  the  complaint  because  the  facts  therein 
stated  did  not  entitle  the  plaintiff  to  any  relief,  and 
appealed  from  the  order  overruling  his  demurrer  and 
making  the  writ  peremptory.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr. 
Frank  V.  Drake,  and  a  brief  urging  these  points.* 

So  much  of  the  acts  of  the  legislative  assembly 
as  assumes  to  confer  upon  the  legislature  authority 
or  right  to  elect  the  railroad  commissioners  is  un- 
constitutional,— first,    because    it    is    opposed    to    the 

•The  Attomey-genertl  did  net  appe&r  for  the  secretary  of  btatc  in  this  case 
because  lie  had  previouBly  fhrnlshed  to  the  governor  a  wzltten  Qp::iioQ  oa  the 
Tery  question  here  inyolved,  In  which  he  expressed  the  view  that  the  railroad 
oommiaslonen  were  lawfully  holding  over,  and  that  tJhere  mm  no  authority  for 
appointing  their  mccetsors.— Bepoktks. 
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spirit  and  genius  of  our  institutions.     The  people  of 
Oregon  originally  had,    and  they  have    reserved   and 
retained,  the  right  to  nominate  and  select,  by  vote,  all 
their  public  servants;    second,  by  express  prohibition, 
article  III  of  their  constitution,  those  sovereigns  of  the 
state  forbade  the  exercise  of  executive  or  administra- 
tive powers  by  the  legislature;  third,  the  legislature  is 
prohibited  by  the  same  fundamental  law  from  passing 
special  laws  for  the  election  of  state,  county,  or  dis- 
trict officers.      These  three  subdivisions  of    our   first 
point  are    connected    and    associated    with    a    general 
fundamental  principle,  namely,  that  the  people  of  this 
country,  in  organizing  their  new  government,  resolved 
that   they,  as  sovereigns,  would  delegate  to  represen- 
tatives specified  powers  only;    that  those  representa- 
tives should  be  divided  into  three  independent  classes, 
and  that  all  powers  not  delegated  remained  with  the 
sovereigns,  the  people.     They   were  jealous  and  afraid 
of   solidarity  of   governmental  power  in  a  few  hands. 
The  citi/.ens  of  the  State  of  Oregon  could  have  elected 
to  enact  laws  for  their  government  by  direct  legisla- 
tion.    They    chose    the    representative    form    and    be- 
stowed this  power  on  the  legislative  assembly.     They 
conferred  on  that  assembly  no  other  function:    Sedg- 
wick on  Constitutional  and  Statutory  Law  {2d  ed.),  132. 
Referring  specifically  to  the  first  subdivision  of  the 
first    point,  we  submit  that    the    express  declarations 
and  reservations  in  our  constitution  confines  the  power 
of  election  to  public  office  to  the  people,  acting  in  their 
politico-executive  capacity,  viz. :  Article  I,  section  1,  all 
power  is  inherent  in  the  people,  and  all  free  govern- 
ments   are    founded    on    their    authority.      Article   11, 
seciioa  1.  all  elections  shall    be  free   and  equal;    sec- 
tion L\  all  qualified  citizens  are  entitled  to  vote  at  all 
elections  authorized  by  law;   sections  2,  4,  5,  6,  7,  and 
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8  define  the  qualifications  of  electors;  section  8,  tho 
legislative  assembly  shall  enact  laws  to  support  freo, 
unrestrained  suffrage  of  the  people  (not  enact  a  la^-v 
by  which  the  legislators  may  elect);  section  14,  gen- 
eral elections  shall  be  held  on  the  first  Monday  of 
June,  biennially;  section  17,  all  qualified  electors  shall 
vote  in  their  respective  places  of  residence.  So  we 
contend  that  the  constitution  inhibits  the  legislature 
from  attempting  to  elect  any  officer  of  the  state,  or 
^connected  with  the  state  government  proper,  save  that 
each  house,  when  assembled  in  session,  may  elect  its 
own  officers,  to  serve  it  while  in  session,  as  provided 
in  article  IV,  section  11.  No  authority  appears  any- 
where in  that  instrument  for  the  election  of  any  of- 
ficer in  joint  session.  This  high  political  function  be- 
longs to  the  sovereignty,  where,  primarily,  rested  all 
power,  and  which  may  at  any  time  be  resumed  by  tho 
people.  This  basic  principle  must  not  be  lost  sight  of. 
Further  still,  the  legislature  cannot  by  indirection  ob- 
struct or  limit  the  sovereigns  in  the  exercise  of  the 
right  of  suffrage.  The  right  to  particij^ate  in  the  se- 
lection of  public  servants  or  agents  is  of  the  highest 
nature.  The  citizen  has  the  same  transcendent  right 
to  express  his  choice  in  the  selection  of  judicial,  ad- 
ministrative, or  executive  officers  as  to  declare  his 
preference  for  a  legislative  officer.  The  legislative 
body  has  no  more  power  to  assume  this  function  of 
selection  than  it  has  to  place  requirements  on  the  elec- 
tor beyond  those  fixed  by  the  constitution:  White  v. 
Commissioners,  13  Or.  317  (57  Am.  Rep.  20);  Bourland  v. 
HildretK  26  Cal.  215;  Page  v.  Allen,  53  Pa.  St  338  (48 
Am.  Dec.  272);  Day  v.  Jones,  31  Cal.  261. 

The  legislative  assembly  has  no  authority  to  ap- 
propriate the  powers  usually  exercised  through  the 
elective  franchise.    The   framers  of  our  constitution, 
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ex  indiistria,  declared  Skgainst  such  attempt,  not  only  in 
the  provisions  for  elections  before  quoted,  but  in  the 
phraseology  and  terms  adopted  in  article  HI.    In  dis- 
tributing the  powers  of  government  among  their  rep- 
resentatives, they  were  careful  to  declare  that  neither 
the  legislative  or  judicial  departments  should  exercise 
any  of  the  duties  of   the  executive,   including  the  ad- 
ministrative.    Here  all  power  touching  the  active  ad- 
ministration   of    the    government    and    its    laws   are 
vested    in    the    executive  -  administrative    department 
The  people,  in  the  first  instance,  have  the  right  to  se- 
lect their  servants  in  that  department,  and  in  cases  of 
vacancies,    their  chief   representative    in   that  depart- 
ment   may    make    temporary    appointment,    until   the 
sovereigns  shall  meet  again  in  their  constitutional  bi- 
ennial elections.     This  was  the  design:   this  was  the 
purpose.     It  is  the  only  means  by  which  the  people 
can  express  their  choice,  or  participate  in  the  affairs 
of  the  government  of  the  state,  and  must  so  continue, 
unless  they  choose  to  adopt  other  systems,  or  unless 
their  prerogatives  be  assumed  by  a  few  persons  while 
temporarily   filling    the    office    of    legislator,    and    the 
people   submit     The    election  of    a  state  officer  does 
not  involve  legislative  functions;    it  is  a  distinct  and 
independent    prerogative,    distinctly    administrative    in 
character:   Cooley    on   Constitutional   Limitations   (5th 
ed.),  105-111;  State  v.  Hyde,  121  Ind.   20;    State  v.  P^ek, 
121  Ind.  495;    State  v.  Gorhy,  122  Ind.  17;   Mechem  on 
Public  Officers,   §§  104-107;  State  v.  Kennon,  7  Ohio  St 
54G;  People  v.  McKee,  68  N.  C.  429;  State  v.  Denny,  118  Ind. 
457;  City  v.  State,  118  Ind.  427;  People  v.  Bull,  46  N.  Y.  57 
(7  Am.  Rep.  302);   White  v.  Commissioners,  13  Or.  317  (57 
Am.  Rep.  20);  Taylor  v.  Commonwealth,  3  J.  J.  Marshall, 
404;  McGregor  v.  Baglin,  19  Iowa,  43;  Story  on  Constitu- 
tion (5th  ed.).  Vol.  I,  §§  520,  521,  523,  and  525. 
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The  legislature  is  by  constitutional  inhibition  pro- 
hibited from  passing  special  or  local  laws  **  providing 
for    opening    and    conducting    the    election    of   state, 
county,  or  township  officers."    Plaintiff  sues  as  an  in- 
cumbent of  a  public  office  for  the  salary  of  a  i)ublic 
office,  and  claims  that  he  was  elected  by  the  legislative 
assembly    assembled   at   the   capitol   in   the  month   of 
February,  eighteen  hundred  and  ninety- three,  for  the 
term  of   two  years,  and  until  his  successor  should  be 
elected  and  qualified.     He  declares  that  he  is  entitled 
to  an  annual  salary  to  be  paid  out  of  the  public  treas- 
ury by  warrants  to  be  drawn  thereon  by  the  secretary 
of  state,  defendant   here.      Defendant's   contention,   in 
addition  to  all  that  has  been  said  before,  is  that  the 
legislature  had  no  authority  to  provide  for  opening  or 
conducting   such    an   election    at    the   capitol,  for   the 
special  purpose  of  electing  any  state  officer:  Constitu- 
tion.  Art.  IV.,  §  23,  ^  13;  Morrison  v.  Bachert,  112  Pa.  St. 
322;    Maxwell  v.   Tillamook   County,  20  Or.  495,  and  cases 
therein  cited;   People  v.  Cooper,  83  111.  585;   Page  v.  Allen, 
58  Pa.   St.  838  (48  Am.  Dec.  272);  State  v.  Herrmann,  75 
Mo.  340;  State  v.  Denny,  21  N.  E.  257,  274;  Davis  v.  Cook, 
84  111.  590;  City  of  Euansville  v.  State,  21  N.  E.  267;  State 
V.  The  Judges,  21  Ohio  St.  11;  State  v.  Mitchell,  31  Ohio 
St.  529;  State  v.  Hammer,  42  N.  J.  Law,  435;  State  v.  Boise, 
39  N.  E.  64  (40  N.  E.  113).    This  act  is  special  because 
it  provides  for  an  election  of  one  portion  of  the  state's 
officers    by  a  method    different    from    the    election   of 
other  state  officers.      An   act   which    necessarily   pro- 
duces a  result  forbidden  by  the  constitution  cannot  be 
upheld,  whatever  its  form  or  profession:  People  v.  Cooper, 
83  111.  565;  Commonwealth  v.  Patton,  88  Pa.  St  258;  Couteri 
V.  New  Brunswick,  44  N.  J.  Law,  58;   8  Am.  and  Eng. 
Ency.  of  Law,  p.  674. 


644  Eddy  t;.  Kincaid.  [2S  Or. 

The  genius  of  our  institutions,  as  now  formulated, 
is  crystalized  in  one  central  principle,  namely,  that  the 
people  of  the  stat.e  shall,  at  regular  intervals  pre- 
5?cribed  by  law,  select  their  servants  to  discharge,  for 
limited  periods  only,  high  and  responsible  representa- 
tive duties.  It  is  the  sovereign  will,  declared  by  bal- 
lot, by  which  certain  citizens  of  the  state  are  selected 
and  transformed  into  officers  possessing  all  these 
varied  powers  of  government.  This  is  a  grave  and 
momentous  matter  in  which  the  sovereign  voice  alone 
should  be  heard.  It  is  the  primal  and  basic  principle 
of  our  governmental  fabric.  Choice  of  public  officers 
is  the  only  means  by  which  the  people  participate  in 
the  administration  of  our  government  This  participa- 
tion is  indirect,  limited  at  best,  and  ought  not  to  be 
restricted  by  legislatures  acting  in  excess  of  their  de- 
partment. The  people  are  sovereigns,  and  under  our 
system  and  our  constitution  they  only  possess  the 
prerogative  of  selecting  public  officers  within  the 
state.  If  the  act  had  provided  that  the  railroad  com- 
missioners should  be  elected  by  vote  of  the  enrolled 
militia,  or  by  the  members  of  the  trades  unions,  or 
by  the  farmers  of  the  state,  or  the  bankers,  or  by  the 
various  boards  of  county  commissioners  assembled  at 
a  given  time  at  the  seats  of  their  several  counties, 
could  such  enactment  be  held  to  be  a  compliance  with 
the  spirit  or  terms  of  our  constitution?  When  the  in- 
dividual members  of  the  legislature  declare  their  vote 
for  an  incumbent  of  a  public  office  in  recurring  bien- 
nial sessions,  are  they  exercising  legislative  functions? 
When,  ten  years  hence,  members  of  the  legislature 
vote  for  railroad  commissioners  at  Salem,  will  the  act 
constitute  a  part  of  the  legislation  of  eighteen  hun- 
dred and  eighty -seven,  whereby  the  office  was  created? 
Or,  will  the  act  of  voting  for  a  commissioner  ten  years 
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hence  bo  considered  as  an  ** amendment"  to  the  acts  of 
eighteen  hundred  and  eighty-seven  or  eighteen  hun- 
dred and  eighty-nine?  The  principle  for  which  de- 
fendant contends  arose  in  the  recent  case  of  In  re  Sims, 
S7  Pac.  135. 

The  Australian  Ballot  Law  (Laws,  1891,  p.  8,)  pro- 
vided a  complete  system  for  the  election  of  all  state 
officers,  and  supersedes  the  provisions  for  the  elec- 
tion of  certain  officers  by  the  legislature.  Conform- 
ably to  the  spirit  and  terms  of  our  constitution  before 
referred  to  the  legislature  of  the  state  at  its  session 
in  eighteen  hundred  and  ninety-one,  (Session  Laws, 
1S91,  p.  8,)  passed  an  act  providing  for  the  election 
of  all  state,  district,  county,  and  precinct  onicers  pro- 
vided by  law.  Section  1  of  the  act  declares  that  **A 
general  election  shall  be  held  in  the  several  election 
precincts  in  this  state,  on  the  first  Monday  in  June, 
eighteen  hundred  and  ninoty-two,  and  biennially  there- 
after, at  which  there  shall  be  chosen  so  many  of  the 
following  oliicers  as  are  to  be  elected  in  such  year, 
namely,"  (here  naming  several  state  ofiicers,  including 
"justices  of  the  supreme  court,"  *  *  *  circuit 
judges,  members  of  state  senate,  and  other  state  and 
county  officers,)  **and  all  other  state,  district,  county, 
and  precinct  officers  provided  by  law."  One  only  of 
the  justices  of  the  sui^reme  court,  and  a  portion  only 
of  the  judges  of  the  circuit  court  were  to  bo  elected  in 
that  year,  hence,  the  use  of  the  phase  in  section  1, 
**So  many  of  the  following  officers  as  are  to  be 
elected  in  such  year."  The  election  of  all  classes  of 
officers  at  regularly  recurring  general  biennial  elec- 
tions was  thus  provided  for.  Section  9  of  the  same 
act  also  provides  that  ''all  general  or  special  elections 

hereafter  held  in  this  state  shall  be  conducted  under 
2S0II.— 99. 
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the  provisions  of  this  act"  And  the  act  thereupon 
prescribes  in  detail  the  time,  places,  and  proceedings 
for  the  conduct  of  all  such  elections.  Section  72  re- 
peals certain  specified  acts,  ''and  all  acts  and  parts  of 
of  acts  in  conflict  with  this  act."  By  this  act  the 
purpose  and  letter  of  the  constitution  is  accomplished 
and  fulfilled.  It  forms  a  system  harmonious  and  con- 
sistent with  the  fundamental  law.  The  attempt  of  the 
legislature  to  provide  for  a  special  election  of  a  part 
of  the  state  officers  by  less  than  one  hundred  of  the 
electors  of  the  state,  at  a  place  other  than  as  defined 
in  the  fundamental  law,  is  not  only  in  conflict  with 
that  law,  but  in  conflict  with  the  later  legislative  act. 
This  general  law,  governing  and  controlling  all  elec- 
tions in  the  state,  is  **an  act  of  the  legislature, 
*  *  *  original  in  form  and  complete  in  itself,  ex- 
hibiting on  its  face  what  the  law  is  to  be,  its  purpose 
and  scope,  is  valid,  notwithstanding  it  may  affect, 
change,  or  modify  some  other  law  upon  the  same 
subject":  Warren  v.  Crosby,  2i  Or.  561,  562;  Little  v.  Cogs- 
well, 20  Or.  345,  and  cases  there  cited.  Like  the  case  of 
Warren  v.  Crosby,  in  24  Or.  the  effect  of  this  latest  act 
is  to  repeal, /?ro  ^an/o,  former  legislation  (special  legis- 
lation) on  a  subject  common  to  both.  It  is  the  last 
expression  on  the  subject  of  election  of  state  officers, 
and  must  control.  We  invoke  the  rule  enforced  in 
the  case  of  Warren  v.  Crosby,  overruling  State  v.  Wright, 
14  Or.  369,  and  specially  refer  to  so  much  of  the  opin- 
ion as  appears  on  pages  568  and  569,  24  Or. :  Cooley 
on  Constitutional  Limitations,  152.  The  period  of 
commencement  of  the  term  of  the  railroad  commis- 
sion is  not  fixed  in  the  act  creating  that  office.  The 
constitution  and  the  statutes,  now  harmonious,  fix 
the  periods  of  recurring  biennial  elections  in  the 
month  of  June.    The  people  did  not  elect  any  railroad 
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commissioners  in  eighteen  hundred  and  ninety-four; 
the  legislature  did  not  attempt  to  elect  in  eighteen 
hundred  and  ninety-five,  it  had  no  authority  so  to  do; 
the  governor  has  made  no  appointment.  Defendant 
insists  that  there  is  no  incumbent  entitled  to  a  salary. 
The  office  is  vacant — a  house  without  a  tenan.t 

The  act  under  which  petitioner  claims  his  salary, 
(Laws,  1889,  P-  22,)  is  unconstitutional,  as  in  viola- 
tion of  article  IV,  sections  20  and  22  of  the  state 
constitution.  The  original  act  creating  the  board  of 
railroad  commissioners,  (Session  Laws,  1887,  p.  30,) 
was  entitled  **An  act  to  create  and  establish  a  board 
of  railroad  commissioners,  and  to  define  and  regulate  its 
powers  and  duties,  and  to  fix  the  comx)ensation  of  its 
members."  This  act  created  a  board  of  two  persons, 
to  be  appointed  by  the  governor,  to  hold  office  for 
the  term  of  four  years,  and  enacted  that  at  the  ses- 
sion, of  the  legislature  next  preceding  the  expiration 
of  such  term,  the  governor,  during  such  session, 
should,  by  and  with  the  advice  and  consent  of  the 
senate,  appoint  successors,  to  serve  four  years.  In 
eighteen  hundred  and  eighty-nine,  (Session  Laws, 
1889,  p.  22,)  an  ** amendatory"  act  was  passed  under 
the  following  title:  **An  act  to  amend  an  act  entitled 
*An  act  to  create  and  establish  a  board  of  railroad 
commissioners,  and  to  define  and  regulate  its  powers 
and  define  its  duties,  and  to  fix  the  compensation  of 
its  members,'  approved  February  eighteenth,  eighteen 
hundred  and  eighty-seven,  and  being  chapter  LXXIII 
of  the  General  Laws  of  Oregon,"  as  compiled  and  an- 
notated by  William  Lair  Hill.  This  last  act  then  pur- 
ports in  terms  to  amend  section  1  of  **said  act  to 
create  and  establish  a  board  of  railroad  commis- 
sioners, *  *  *  being  section  4002  of  the  General 
Laws  of  Oregon,"  as  compiled  by  William  Lair  Hill, 
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so  as  to  read  as  follows:  ''Section  4002.  There  shall 
be  and  is  hereby  established  for  the  State  of  Oregon 
a  commission  *  ♦  *  to  consist  of  three  persons." 
The  last  named  act  then  purports  to  amend  section  2 
of  the  original  act,  "being  section  4003  of  the  general 
laws"  as  compiled,  so  as  to  read  as  follows:  "Sec- 
tion 4003.  Said  commissioners  ♦  *  *  shall  be 
chosen  biennially  by  the  legislative  assembly  of  the 
State  of  Oregon,  and  shall  hold  their  office  for  and 
during  the  term  of  two  years  and  until  their  suc- 
cessors are  elected  and  qualified  as  in  this  act  pro- 
vided, and  if  a  vacancy  occurs  by  resignation,  death, 
or  otherwise,  the  governor  shall  appoint  a  commis- 
sioner to  fill  such  vacancy  for  the  residue  of  the 
term."  The  last  act.  then  purports  to  amend  section  6 
of  the  original  act,  fixing  the  compensation  of  the 
members.  Then  repeals  section  24  of  the  original  act 
(General  Laws,  §4025).  Then  follows  an  "emergency 
clause." 

Article  IV,  section  20  of  the  constitution,  enacts: 
••Every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title.  But  if  any  subject  shall  be  em- 
braced in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  expressed  in  the  title."  Section  22  of 
the  same  article  is  as  follows:  ''No  act  shall  ever  be 
revised  or  amended  by  mere  reference  to  its  title,  but 
the  act  revised  or  section  amended  shall  be  set  forth 
and  published  at  full  length."  Defendant  calls  atten- 
tion to  the  fact  that  neither  the  above  requirements 
has  been  observed  in  the  acts  referred  to,  and  claims 
that  so  much  of  said  acts  as  relate  to  election  of 
railroad  commissioners  is  void.  In  the  title  to  the  first 
act  no  intimation  is  given  of  the  subject  of  appoint- 
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ment  or  election  to  the  office.     In  the  title  to  the  last 
act  no  intimation  is  given  of  Intention  to  amend  or  re- 
peal any  specific  section  of  the  former  act,  or  to  pro- 
vide for  an  election  of  commissioners  by  the  legisla- 
ture of  the  state.     At  the  time  of  the  passage  of  these 
acts,  the  general  election  laws  of  the  state   (chapter 
XIV,  title  I,  2  Hill's  Compilation,  1170,)  thea  in  force, 
contained  provisions  for  general  elections  to  be  held  in 
the  several  election  precincts  of  the  state  **on  the  first 
Monday  in  June,  eighteen  hundred  and  oighty-six,  aul 
biennially  thereafter,"  for  choosing  **a  governor,  (and 
the  various  state,  county,  and  precinct  oiiicers,)  and  all 
other   state,  district,  county,  and  precinct  ofiicers  pro- 
vided by  law."    Then  followed,  in  detail,  the  method:* 
of  preparing  for,  opening,  conducting,  ascertaining,  and 
declaring  the  results  of  such  election.     All  this  was  in 
substantial  compliance  with  the  mandates  of  the  con- 
stitution.    So  that  the  time  and  methods  of  election  of 
the  ** commissioners"  bad  been  fixed  by  the  constitution 
and  statutes  prior  to  the  creation  of  the  board  of  rail- 
road commissioners,  and  were  in  force  when  both  the 
original  and  amendatory  acts,  creating  the  ollice  of  rail- 
road commissioner,  were  passed.     It  follows  that  the 
matter  of  election  of  the  commissioners  was  not  nee* 
essarily  or  ** properly"  (using  the  words  of  the  consti- 
tution)   connected    with    the    subject    of    the   **act  to 
create  and  establish  the  board,  define  and  regulate  its 
powers,  and  fix  compensation."    It  was  not  essential  to 
the  act,  or  necessary.     The  commissioners  could  have 
been   elected  at  the  general  election  and   their  **  terra 
of  office"  would  have  begun,  under  section  1:557,  Com- 
piled  Laws,  then  in  force  (2  Hill's  Compilation,  1170). 
With    the   election   laws   thus   in  force,  no  one  would 
suppose,   from  reading   the   title  **to  create  a  board, 
regulate  and  define  its  powers  and  duties,  and  fix  its 
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compensation,"  in  the  original  act,  or  the  title  of  the 
amendatory  act,  that  the  legislature  intended  to  disre- 
gard or  repeal  the  general  law  touching  elections,  or 
to  assume  the  functions  of  electors,  while  acting  in 
the  capacity  of  legislators.  Applying  the  test  stated 
in  25  Or.  506,  **  whether,  taking  from  the  title  the  sub- 
ject, we  can  find  anything  in  the  bill  which  cannot  be 
referred  to  that  subject,"  we  submit  that  the  election 
of -railroad  commissioners  by  the  legislators  instead  of 
by  the  people,  under  the  laws  then  in  force,  cannot  be 
referred  either  to  ''creation  of  the  board,"  or  to  "defin- 
ing and  regulating  its  duties  and  powers,"  or  to  "fix- 
ing the  compensation"  of  the  members  of  the  board. 
For  these  reasons  we  claim  that  so  much  of  the  act 
as  provides  for  the  election  of  the  board  by  the  mem- 
bers of  the  legislature  is  unconstitutional  and  void 
The  constitution  of  Indiana  and  Texas,  in  the  particu- 
lars referred  to,  are  identical  with  that  of  Oregon, 
and  some  analogous  cases  from  those  states,  and  oth- 
ers, are  submitted,  namely:  State  v.  Bowers,  14  Ind.  195; 
Igoe  v.  State,  14  Ind.  239;  Mewherter  v.  Price,  11  Ind.  199; 
City  of  San  Antonio  v.  Gould,  34  Texas,  49;  Giddings  v.  An- 
tenia,  47  Texas,  548  (26  Am.  Rep.  321);  Smails  v.  White, 
4  Neb,  353;  City  of  Tecumseh  v.  Phaiips,  5  Neb.  305;  White 
V.  City  of  Lincoln,  5  Neb.  505;  People  v.  Denahy,  20  Mich. 
349;  Evans  v.  Memphis,  etc,  Railway,  56  Ala.  246  (28  Am. 
Rep.  771);  Beeliert  v.  Alleghany  City,  85  Pa.  St.  191;  Ryer- 
son  V.  Utley,  16  Mich.  269. 

The  pretended  term  of  two  years  for  which  plain- 
tiff  claims  he  was  elected,  expired  on  the  twenty- 
third  day  of  February,  eighteen  hundred  and  ninety- 
five,  at  the  farthest,  that  being  the  date  on  which  the 
biennial  session  of  the  legislature  of  eighteen  hun. 
dred  and  ninety-five  adjourned  sine  die.  The  legisla- 
ture did  not  elect  in  eighteen  hundred  and  ninety-five. 
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These  conditions  were  held  to  create  a  vacancy  in  Frils 
V.  Kuhl  51  N.  J.  Law,  191;  People  v.  Rcid,  6  CaL  288;  Peo- 
ple V.  Baine,  6  Cal.  519;  People  v.  Miser,  7  Cal.  519;  People  v. 
Langdon,  8  Cal.  1.  See  opinion  of  Justice  Field  in  Peo- 
ple V.  Whitman,  10  Cal.  39,  at  page  46  et  seq.,  and  in  Pco^^le 
V.  Tilton,  37  Cal.  614.  The  case  of  People  v.  Rcid,  was 
overruled  by  a  divided  court,  two  out  of  live  judges 
dissenting.  See  dissenting  opinions.  That  the  express 
term  of  two  years  is  a  limitation  of  the  tenure  of  offioo 
of  the  incumbents,  and  that  the  qualification  or  con- 
tingency ** until  successors  are  elected  and  qualified''  i3 
intended  to  provide  for  brief  intervals  only  —  interreg- 
nums occurring  by  reason  of  varying  dates  in  election 
years  rather  than  a  right  to  hold. for  two  terms.  Sco 
County  V.  Bigham,  10  Iowa,  39,  43;  County  v.  Ring,  -9  ^linn. 
405;  Chelmsford  v.  Demurest,  7  Gray,  at  page  3;  Stc^te 
V.  Cocke,  54  Texas,  482  (citing  dissenting  opinion  of 
Field  in  10  Cal.  48,  and  dissenting  opinion  in  State  v. 
Lusk,  18  Mo.  345,  which  see,  and  numerous  cases  cited 
under  the  next  succeding  point).  Finally,  the  conten- 
tions arising  in  this  case  did  not  arise,  nor  were  they 
presented  or  passed  upon  in  Biggs  v.  McBride,  or  Ever- 
ding  v.  Simon,  or  State  v.  George. 

One  asserting  rights  to  emoluments  of  office  must 
show,  when  properly  challenged,  (x)  that  he  was  and 
continues  to  be  eligible;  (2)  that  he  has  been  duly 
and  legally  elected;  and  (3)  that  he  has  qualified  as 
the  law  requires.  The  constitution  (article  V,  section 
3)  requires  that  **  every  person  elected  or  appointed 
to  office  shall,  before  entering  on  the  duties  thereof, 
take  an  oath  to  support  the  constitution  of  the  United 
States,  the  constitution  of  Oregon,  aad  an  oath  of 
office.  Section  4006  of  the  statutes,  in  like  terms,  re- 
quires that  persons  elected  as  commissioners  before 
entering,  etc.,  must  make  oath  and  file  it  with  the  sec- 
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retary  of  state,  and  before  entering  on  the  discharge 
of  his  duties  shall  also  execute  a  bond  with  security 
to  be  approved  by  the  governor  in  the  sum  of  ten 
thousand  dollars,  and  file  it  with  the  secretary  of 
state.  And  section  2551  of  the  statute  declares  that  a 
failure  or  neglect  to  give  or  renew  official  bonds  or  to 
deposit  oath  or  bond  in  the  time  required  by  law, 
shall  create  a  vacancy.  The  oath  required  of  a  rail- 
road commissioner  must  set  forth,  among  other  things, 
that  he  will  faithfully  discharge  his  duties;  that  he 
owns  no  railway  stock  or  bonds;  is  not  an  officer, 
attorney,  agent,  or  employe  of  such  corporation,  and 
has  no  pecuniary  interest  therein:  Section  4006.  The 
term  of  office  is  two  years,  and  they  shall  be  elected 
biennially:  Section  4003.  Biennial  elections  are  held 
in  June,  as  prescribed  by  the  constitution  and  the 
statutes  concerning  elections.  Now,  notwithstanding 
all  favorable  presumptions,  it  is  quite  possible  (1) 
that  a  person  could  take  that  oath  in  eighteen  hun- 
dred and  ninety-three,  and  not  be  able  to  do  so  in 
eighteen  hundred  and  ninety -five;  and  (2)  he  might 
be  able  to  furnish  security  in  the  state  in  the  sum  of 
ten  thousand  dollars  in  eighteen  hundred  and  ninety- 
three  and  fail  utterly  to  do  so  in  eighteen  hundred 
and  ninety-five.  His  sureties  may  have  been  responsi- 
ble in  eighteen  hundred  and  ninety-three,  and  be  in- 
solvent in  eighteen  hundred  and  ninety-five.  The 
sureties  on  his  bond  filed  in  eighteen  hundred  and 
ninety-three  are  not  liable  for  defaults  or  omissions 
for  four  years.  They  became  surety  for  one  term 
only  —  two  years.  The  state  has  demanded  the  oath 
and  the  bond  as  security  for  itself  and  its  citizens, 
and  as  a  prerequisite  to  occupancy  of  the  office  and 
payment  for  services  rendered  therein.  More  than 
two  years  have  elapsed  since  the  petitioner  filed  his 
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oath  and  bond  as  a  railroad  commissioner.  The  legis- 
lature in  the  mean  time  has  convened  in  regular  bien- 
nial session  and  adjourned.  No  one  has  been  elected 
by  the  people  or  the  legislature  to  succeed  the  peti- 
tioner. He  has  not  renewed  either  oath  or  bond,  but 
demands  a  salary.  The  secretary  refuses  payment 
Petitioner  assumes  that,  under  the  circuiu stances,  his 
is  a  continuing  term;  that  it  embraced  four  years,  and 
that  the  oath,  and  bond  filed  by  him  on  February 
eighteenth,  eighteen  hundred  and  ninety-three,  are 
cflBcacious  still,  and  give  him  title  to  the  office  and 
salary. 

That  the  legislative  intent  was  to  fix  the  term  a'j 
two  years  is  so  clearly  manifested  by  the  expressed 
term  of  two  years,  and  the  provision  for  biennial  elec- 
tions set  forth  in  the  original  act,  (section  4.03,)  B,\\^^ 
the  subsequent  amendatory  act  of  eighteen  hundre.! 
and  ninety-one,  (Session  Laws,  18131,  §  1,  p.  9,)  as  to  lo 
fairly  indisputable.  The  phrase  **and  until  their  suc- 
cessors are  elected,"  etc,  is  but  a  common  pro  vision 
for  an  interregnum  likely  to  occur  between  two 
'•terras.''  It  was  not  intended  to  operate  as  creating 
a  term  of  four  years.  This  phraseology  has  been 
under  the  consideration  of  the  courts  in  numerous  and 
some  well  considered  cases,  and  the  weight  of  reason 
and  authorities  are,  we  think,  decidedly  with  the  posi- 
tion taken  by  the  defense  in  this  case:  Count ij  of  WupcUo 
V.  Bigham,  10  Iowa,  39;  Mayor  v.  Crowd!,  40  N.  J.  Law, 
207;  Dover  v.  Twombly,  42  N.  H.  59.  The  bond  filed  by 
petitioner  on  February  eighteenth,  eighteen  hundred 
and  ninety- three,  under  his  alleged  election  by  the  leg- 
islature in  eighteen  hundred  and  ninety-tiiree,  cannot 
be  enforced  for  the  present  (assumed)  ** extended" 
term.  Except  for  past  delinquencies,  if  any,  it  is  fune- 
tus    GJp.eio.     As    to    sureties,    the    rule    strktissimi  juris 
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always  applies.  The  sureties  on  executing  the  bond 
were  justified  in  relying  upon  the  expressed  term  of 
two  years,  and  in  relying  upon  the  presumption  that 
the  legislature  (or  the  people  under  the  act  of  eigh- 
teen hundred  and  ninety-one)  would  elect  a  successor 
to  their  principal  on  the  bond.  The  provisions  of  the 
statute  were,  by  operation  of  law,  incorporated  into 
the  terms  of  their  contract  as  sureties.  No  recovery 
for  future  delinquencies  can  be  recovered  on  that  bond: 
Chelmsford  v.  Demurest,  7  Gray,  1;  Bigelow  v.  Brh^jcs,  8 
Mass.  274;  County  of  Wapello  v.  Bigham,  10  Iowa,  39; 
Mayor  v.  Crowell,  40  N,  J.  Law.  207;  Dover  v.  TwomhJy,  42 
N.  H.  59;  State  Treasurer  v.  Mann,  34  Vt.  371  (the  author- 
ities are  reviewed  in  this  case  in  a  lengthy  opinion); 
King  County  v.  Ferry,  5  Wash.  St  536;  Norridgewock  v.  Hale, 
80  Me.  363;  Jackson  v.  Ring,  29  Minn.  393;  Welch  v.  Sey- 
mour, 28  Conn.  387;  Harris  v.  Babbitt,  4  Dillon  (Cir.  Ct.), 
18G;  Brown  v.  Lattimor,  17  Cal.  93;  Winnieshiek  County  v. 
Maynard,  44  Iowa,  15;  Miller  v.  Stewart,  9  Wheaton,  681; 
United  States  v.  Kirhpatrick,  9  Wheaton,  720. 

Qualification  for  office  v^hen  required  by  law  is  a 
prerequisite,  a  condition  precedent,  to  the  right  of 
office:  United  States  v.  LeBaron,  19  U.  S.  (How.),  73,  p.  73; 
Jump  V.  Spence,  28  Md.  1;  Thomas  v.  Owens,  4  Md.  189. 
The  statute,  as  before  stated,  requires  an  oath  of  one 
first  duly  elected,  which  oath  must  disclose  certain 
facts.  Unless  the  facts  exist  in  his  favor  he  is  dis- 
qualified—  not  eligible.  The  state  demands  a  good 
and  sufficient  security  for  the  faithful  discharge  of 
duty,  and  the  statute  makes  this  security  also  a  pre- 
requisite. Failure  to  furnislf  one  or  both  of  these  op* 
erates  as  a  defeasance — causes  a  vacancy:  Opinion  of 
Justices,  14  Fla.  277;  State  v.  Cocke,  54  Texas,  482;  State 
ex  rel.  v.  Matlieny,  7  Kan.  327;  Rounds  v.  Bangor,  46  Me. 
541  (74  Am.  Dec.  469);   Falconer  v.   Shoves,  87  Ark.  389; 
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County  V.  Bigham,  10  Iowa,  39;  People  v.  Taylor,  57  Cal.  620; 
Pague  v.  San  Francisco,  3  Cal.  122;  Opinion  of  Field,  J., 
in  case  of  People  v.  Whitman,  10  Cal.  46,  and  People  v. 
Reid,  6  Cal.  288. 

Finally,  if  it  be  conceded  that  petitioner  is  an  offi- 
cer de  facto  still,  it  is  essential  to  his  claim  for  a  sal- 
ary that  he  be  an  officer  de  jure.  He  must  show 
that  he  is  a  qualified  officer:  Jump  v.  Spcnec,  L'8  Md.  1; 
Thomas  v.  Owens,  4  Md.  48;  State  v.  Cache,  54  Texas,  48;2; 
Creighton  v.  Commonwealth,  83  Ky.  143  (4  Am.  St  Rep. 
103);  Rounds  v.  Bangor,  46  Me.  541  (74  Am.  Doc.  4G9); 
County  V.  Bingham,  10  Iowa,  39,  and  cases  before  cited; 
Mechem  on  Public  OflScers.  g  331.  Defendant  c  intends 
that  plaintiff  is  not  entitled  to  salary  or  comp'^usation, 
because  he  has  not  furnished  the  required  piooT  of  his 
eligibility  to  the  office  by  filing  the  statu  to  jy  oath; 
and  because  he  has  not  furnished  the  state  the  se- 
curity (bond)  required  by  law.  He  presents  no  proof 
of  his  election;  presents  no  commission  of  appoint- 
ment or  election;  presents  no  oath  or  bond  of  oilice. 

For  respondent  there  was  a  brief  by  Messrs.  Julius  C. 
Moreland,  and  Bolph,  Mallory  and  Simon,  with  oral  argu- 
ments by  Messrs.  Moreland  and  Rufus  Mallory. 

Opinion  by  Mr.  Chief  Justice  Bean. 

It  will  be  observed  that  this  is  not  a  contest  be- 
tween the  plaintiff,  claiming  to  hold  over  after  the  ex- 
piration of  his  original  term,  and  an  appointee  of  the 
governor  made  on  the  assumption  that  a  vacancy 
existed  in  the  ofi&ce.  Nor  does  the  case  involve  the 
existence  of  the  office  itself,  but  the  real  quesiiDU  here 
is,  whether  the  plaintiff  shall  hold  the  oftice  and  re- 
ceive its  emoluments  by  virtue  of  his  election  in  eigh* 
teen  hundred  and  ninety-three,  or  whether  it  is  vacant, 
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and  must  be  filled  by  an  appointment  by  the  governor? 
We  proceed  to  state  briefly  our  views  of  the  objections 
made    by    the    secretary    of    state  to  the  payment  of 

plaintlfl's  salary. 

1.     In  view  of  the  former  decisions  of   this  court, 
and  the  practical  exposition  of  the  constitution  from 
almost  the  organization  of    the    state    to   the  present 
time,  it  is  in  our  opinion  now  too  late  to  question  the 
right  of  the  legislature  to  appoint  the  class  of  public 
officers  to  which  the  plaintiff  belongs.     It  is  admitted 
that  there   is  no  direct  inhibition   in   the   constitution 
against  the  exercise  of  such  a  power  by  the  legisla- 
ture,  and  it  has  been  the  long  continued   practice  of 
that  body   to  create   a  certain  class   of  public  oQices, 
and    to    appoint    the    incumbents    thereof.     The   state 
librar'an,   tish    and  pilot    commissioners,  food  commis- 
sioner, game  and  fish  warden,  boatman  at  Astoria,  and 
the   railroad  commissioners   have   always  been  elected 
by   the   legislature  in  joint  convention,  and   the  right 
to  do  so  has  never  been  questioned  except  in  the  case 
of    !'r<  V.   M?Bride,  hereafter  referred  to.     We    have 
thus  for  a  series  of  years  concurrent  legislative  expo* 
siticm  01  the  constitution  to  which  the  court  ought  to 
yield  unless  satisfied  that  it  is  repugnant  to  its  plain 
^vords.     Of  course  the  plain  provisions  of  the  constitu- 
tion c;;nnot  be  broken  down   by  practical  exposition, 
but  wliun,   as  here,  such  a  practice  is  in  violation  of 
none  ox  its  express  provisions,  such  an  exposition  is  a 
veiy    jjersuasive    argument,    and   often    of  controlling 
force.     In  speaking  of  the  effect  of  practical  exposi- 
tion, it  w\s  said  by  an  able  court  that  '*It  has  always 
been  r  \<^arded  by  the  courts  as  equivalent  to  a  posi- 
tive law'':  Bruce  y.  Schuyler,  4:  Oilman,  2G7  (46  Am.  Dec. 
417).     And  in  Rogers  v.  Goodwin,  2  Mass.  477,  in  giving 
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a  reason  for  adhering  to  long  continued  exposition,  it 
is  said:  '*We  cannot  shake  a  principle  which  in  prac- 
tice has  so  long  and  extensively  x^i'evailec]."  Indeed, 
harmony  prevails  throughout  the  whole  scope  oJ'  judi- 
cial opinion  on  this  question:  Clino  v.  Greenwood.  10  Or. 
230;  Hovey  v.  State,  119  Ind.  386  (21  N.  E.  800),  and  au- 
thorities there  cited.  Independently,  then,  of  judicial 
anthority,  we  should  hesitate  to  declare  the  act  in 
question  unconstitutional  because  of  the  practical  ex- 
position given  to  the  constitution  by  the  legislature, 
and  acquiesced  in  by  the  other  departments  of  govern- 
ment and  the  people.  But  we  are  without  authority 
on  the  question. 

2.  In  Biggs  V.  MeBride,  17  Or.  640,  (5  L.  R.  A.  115, 
21  Pac.  878,)  the  right  of  the  legislature  to  appoint 
railroad  commissioners  under  the  act  now  before  us 
was  called  in  question,  and,  while  the  case  nii^^ht  have 
been  decided  on  another  point,  it  nevertheless  received 
much  consideration  at  the  argument,  and  was  one  of 
the  principal  questions  discussed  by  the  court  in  its 
opinion,  and  the  conclusion  reached  presumably  mot 
with  the  approval  of  the  then  members  of  the  court. 
In  that  case  it  was  contended,  as  here,  that  the  right 
to  appoint  to  public  office  belongs  exclusively  to  the 
executive,  and  that  the  assumption  of  the  legislature 
to  fill  the  office  of  railroad  commissioner  by  persons 
of  their  own  selection  is  a  usurpation  by  that  depart- 
ment of  government  of  powers  that  are  vested  by  the 
constitution  in  the  executive.  Answering  this  argu- 
ment Mr.  Justice  Strahan  said:  '*It  was  not  claimed 
at  the  argument  that  there  is  any  express  provision 
of  the  constitution  which  authorizes  the  governor  in 
direct  terms  to  make  the  appointment  in  question,  but 
that  it  is  included  in  the  grant  contained  in  article  V, 
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section  1  of  the  constitution.  That  section  declares: 
*The  chief  executive  power  of  the  state  shall  be 
vested  in  a  governor.'  Now,  if  it  could  be  shown  that 
the  power  to  appoint  all  oflBlcers  which  are  not  ex- 
pressly made  elective  by  the  people  is  a  part  of  'the 
chief  executive  power  of  the  state,'  the  appellant's 
contention  would  be  sustained.  But  no  authority 
whatever  has  been  cited  to  sustain  this  view,  nor  is 
it  believed  that  any  exists.  On  the  contrary,  the  pro- 
visions of  the  fifth  article  of  the  constitution,  which 
relates  to  the  executive  department,  all  seem  at  vari- 
ance with  this  view.  The  framers  of  this  instrument 
evidently  designed  that  no  prerogative  powers  should 
be  left  lurking  in  any  of  its  provisions.  No  doubt 
they  remembered  something  of  the  history  of  the 
conflicts  with  prerogatives  in  that  country  from  which 
we  inherited  the  common  law.  They  therefore  de- 
fined the  powers  of  the  chief  executive  of  the  state 
so  clearly  and  distinctly  that  there  ought  to  be  no 
controversy  concerning  the  method  of  filling,  or,  in 
some  cases,  of  changing  the  method  of  filling,  an  ex- 
isting office."  And,  after  referring  to  the  several 
offices  which  have  been  uniformly  filled  by  appoint- 
ment by  the  legislature,  the  learned  judge  continued: 
**The  power  exercised  by  the  legislature  in  the  ap- 
pointment of  some  of  these  officers  is  almost  coeval 
with  the  constitution.  The  power  thus  exercised  has 
never  been  called  in  question,  but  has  ever  been  ac- 
quiesced in  by  every  department  of  the  government, 
and  is  in  itself  a  contemporaneous  construction  of  the 
constitution,  which,  if  the  question  were  doubtful, 
might  be  sufficient  to  turn  the  scale  in  its  favor.  Un- 
der any  view,  such  construction  is  entitled  to  great 
weight,  and  could  not  be  lightly  regarded."  And  in 
State  V.  George,  22  Or.  152,  (29  Am.  St.  Rep.  586,  29  Pac. 
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356,  16  L.  R.  A.  737,)  which  involved  the  right  of  the 
legislature  to  appoint  or  provide  for  the  appointment 
of  the  bridge  commissioners  of  the  City  of  Port- 
land, by  some  other  authority  than  the  executive,  Mr. 
Justice  Lord  said:  ** Except  as  limited  by  constitu- 
tional restrictions,  it  is  agreed  that  the  legislature 
may  exercise  all  governmental  powers.  It  is  the  law 
making  power  of  the  state.  While  our  constitution 
separates  the  powers  of  government  into  three  dis- 
tinct departments,  and  prohibits  any  of  them  from 
exercising  any  powers  confided  to  the  other,  it  doos 
not  undertake  to  declare  what  shall  be  considered 
legislative,  executive,  or  judicial  acts."  And  he  quotes 
from  Walker,  J.,  in  People  v.  Morgan,  90  111.  558,  that 
such  **  provision  declares  only  in  general  terras,  that 
each,  department  of  the  government  shall  be  confined 
to  the  exercise  of  the  functions  of  its  own  depart- 
ment It  does  not  undertake  to  define,  in  any  specific 
manner,  what  are  legislative,  executive,  or  judicial 
powers  or  acts.  Like  most  other  provisions  of  that 
instrument,  the  terms  employed  are  of  the  most  gen- 
eral and  comprehensive  character.  *  *  *  The  ex- 
ecutive power  in  a  state  is  understood  to  be  that 
power,  wherever  lodged,  which  compels  the  laws  to  be 
enforced  and  obeyed.  And  the  instrumentalities  em- 
ployed for  that  purpose  are  ofiicers,  elected  or  ap- 
pointed, who  are  charged  with  the  enforcement  of  the 
laws.  But  the  power  to  appoint  is  by  no  means  an 
executive  function,  unless  made  so  by  organic  law  or 
legislative  enactment  And  in  this  case  it  is  not  so 
unless  the  power  is  thus  conferred."  In  view  of  these 
judicial  expressions  by  our  predecessors,  and  the  long 
continued  practical  exposition  of  the  constitution  to 
which  we  have  already  referred,  we  feel  constrained 
to  hold  the  act  in  question  constitutional,  although,  if 
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the  question  was  one  of  first  impression,  the  court,  a> 
at  present  organized,  might  probably  hold  otherwise. 

3.  It  is  next  contended  that  the  failure  of  the 
legislature  of  eighteen  hundred  and  ninety-five  to 
elect  plaintiff's  successor  operated  to  create  a  vacancy 
in  the  office,  and  that  plaintiff  was  not  entitled  to 
hold  over;  but  it  seems  to  us  this  question  is  settled 
by  the  express  declaration  of  the  constitution  of  this 
state  and  of  the  law  under  which  he  was  elected. 
Section  1  of  article  XV  of  the  constitution  provides 
that  **A11  officers,  except  members  of  tiie  legislative 
assembly,  shall  hold  their  office  until  their  successors 
are  elected  and  qualified,"  and  the  act  creating  thn 
board  of  railroad  commissioners  provides  that  such  of- 
ficers **  shall  hold  their  offices  for  and  during  the  term 
of  two  years  and  until  their  successors  are  elected  and 
qualified  as  in  this  act  provided."  It  is  thus  declared, 
both  in  the  constitution  and  the  act  itself,  that  the 
incumbent  of  the  office  shall  hold  until  his  successor 
is  elected  and  qualified.  The  legislature  having  failed 
to  elect  plaintiff's  successor,  it  necessarily  follows,  if 
wo  are  to  give  force  and  effect  to  the  iilain  and  ex- 
press provisions  of  the  constitution  and  the  law,  that 
he  is  entitled  to  hold  the  office  and  to  receive  its 
emoluments  until  such  time  as  his  successor  shall  be 
duly  elected.  And  to  this  effect  are  the  authorities 
under  similar  provisions  of  law.  State  v.  Simon,  20  Or. 
365  (26  Pac.  170);  Gosman  v.  State,  106  Ind.  203  (6  N.  E. 
319);  State  v.  Harrison,  113  Ind.  435  (3  Am.  St  Rep. 
663,  16  N.  E.  384);  State  v.  Howe,  25  Ohio  St,  588  (18 
Am.  Rep.  321);  People  v.  Tilton,  37  Gal.  614;  Badger  v. 
United  States,  93  U.  S.  599. 

4.  It  is  next  claimed  that  the  sureties  on  plain- 
tiff's official  bond  would  not  be  liable  for  anv  breach 
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thereof  occuring  after  the  expiration  of  the  two  years' 
term  provided  by  law,  and  that,  therefore,  his  failure 
to  renew  the  bond  after  the  expiration  of  such  term 
of  itself  worked  a  forfeiture  of  the  office.  There  is  a 
line  of  authorifles  holding  that  where  one  is  elected 
to  an  office  under  a  law  which  provides  that  he  shall 
hold  the  office  for  a  fixed  term,  and  until  his  suc- 
cessor is  elected  and  qualified,  and  he  is  either  re- 
elected at  the  expiration  of  the  term,  but  fails  to  give 
a  new  bond,  or  a  successor  is  regularly  elected,  but 
fails  to  qualify,  and  he  is  permitted  to  hold  over,  that 
the  sureties  on  his  bond  are  not  liable  for  a  defalca- 
tion occurring  after  the  expiration  of  the  fixed  term. 
But  these  authorities  seem  to  proceed  generally  upon 
the  theory  that  his  holding  over  is  wrongful,  because 
his  own  reelection  or  that  of  his  successor,  and  a  fail- 
ure to  qualify,  terminated  his  right  to  the  office,  and 
created  a  vacancy  which  should  have  been  filled  by 
the  proper  appointing  power:  County  of  Scott  v.  Ring,  29 
Minn.  398  (13  N.  W.  181).  But  whatever  may  be  the 
true  rule  in  the  character  of  cases  above  suggested, 
*'The  weight  of  American  authority  sustains  the 
proposition,"  says  Mr.  Throop,  **that  where  an  officer 
holds  over  rightfully,  that  is,  pursuant  to  a  statute 
providing  that  he  shall  hold  over  until  his  successor 
shall  be  chosen,  or  shall  be  chosen  and  shall  qualify; 
this  constitutes  one  of  the  exceptions  to  the  rule  that 
the  liability  of  the  sureties  in  an  official  bond  does 
not  extend  beyond  the  principal's  term,  and  that  the 
sureties  are  liable  for  his  defaults  during  the  addi- 
tional time":  Throop  on  Public  Officers,  §213.  The 
author  cites,  in  support  of  this  position,  Akers  v.  State, 
8  Ind.  484;  Thompson  v.  State,  37  Miss.  518;  State  v.  Wells, 
8  Nev.   105;    United  States  v.  Jameson,  3  McCrary,   620; 

28  Ob.~40. 
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Maycfr  v.  Horn,  2  Harr.  (DeL),  1(0;  to  which  may  be 
added  State  v.  Kiirtzclorn,  78  Mo.  98;  State  v.  Daniel,  6 
Jones,  (N.  C).  441.  It  would  seem  from  this  rule 
that,  since  plaintiff  is  rightfully  holding  over  by  vir- 
tue of  the  express  provisions  of  the  few  creating  the 
office,  and  his  successor  has  never  been  chosen,  the 
sureties  on  his  of&cial  bond  continue  liable,  and  no 
new  bond  is  necessary.  But,  however  this  may  be, 
it  seems  to  us  clear  that  the  mere  failure  by  plaintiff 
to  renew  his  bond,  if  it  was  necessary,  did  not  of  it- 
self work  a  forfeiture  of  the  of&ce,  but,  under  any 
view,  could  be  nothing  more  than  a  ground  of  for- 
feiture in  a  proper  proceeding  for  that  purpose.  As 
no  such  proceeding  has  been  taken,  and  as  there  is 
no  law  of  which  we  are  aware  authorizing  the  secre- 
tary of  state  to  declare  a  public  office  forfeited,  it  fol- 
lows from  either  view  of  the  question  that  plaintiff  is 
entitled  to  the  office  and  its  emoluments,  notwith- 
standing the  fact  that  he  has  failed  to  renew  his  offi- 
cial oath  or  bond. 

5.  And,  finally,  it  is  claimed  that  so  much  of  the 
act  creating  the  board  of  railroad  commissioners  as 
provides  for  the  election  of  such  officers  by  the  leg- 
islative assembly  was  repealed  by  implication  by  the 
act  of  eighteen  hundred  and  ninety-one,  known  as  the 
♦•Australian  Ballot  Law,"  the  first  section  of  which 
declares  **that  a  general  election  shall  be  held  in  the 
several  election  precincts  in  this  state  on  the  first 
Monday  in  June,  eighteen  hundred  and  ninety-two,  and 
biennially  thereafter,  at  which  there  shall  be  chosen 
so  many  of  the  following  officers  as  are  to  be  elected 
in  such  year,"  (naming  several  state  officers,  the  rail- 
road commissioners,  however,  not  being  among  the 
number,)  ''and  all  other  state,  district,  county,  or  pre- 
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cinct  officers  provided  by  law."  The  contention  for 
defendant  is  that  the  office  of  railroad  commissioner 
having  been  created  prior  to  the  passage  of  this  act, 
the  latter  clause  of  the  section  quoted  repealed  by 
implication  the  then  existing  provisions  authorizing 
the  legislature  to  elect  such  commissioners.  But  a 
sufficient  answer  to  this  contention  is  that  the  section 
of  the  Australian  Ballot  Law  relied  upon  by  the  de- 
fendant is  not  a  new  legislative  declaration,  but  is 
merely  a  reenactment  of  the  provisions  of  the  law  as 
it  existed  long  prior  to  the  creation  of  the  board  of 
railroad  commissioners,  and  therefore  does  not  repeal 
by  implication  any  provision  of  that  act,  even  if  it  is 
in  conflict  therewith:  Endlich  on  Interpretation  of 
Statutes,  §  195.  We  conclude,  therefore,  after  a  care- 
ful examination  of  this  case  and  all  the  questions  in- 
volved  in  it,  that   the  judgment  of   the  court  below 

was  right,  and  must  be  affirmed. 

Affirmed. 

Decided  September  12,  1805. 

On  Rehearing. 

[41  Pac  665.] 

Opinion  by  Mr.  Chief  Justice  Bean, 

In  his  petition  for  a  rehearing  counsel  for  the  de- 
fendant calls  attention  to  the  fact  that  he  did  not 
base  his  contention  as  to  the  effect  of  the  act  of 
eighteen  hundred  and  ninety-one  entirely  upon  the 
first  section,  but  contended  at  the  hearing  that  sec- 
tions 9  and  72,  as  well  as  section  1,  and,  in  fact,  the 
whole  act  indicated  an  intention  to  cover  the  entire 
subject  of  elections,  and,  in  effect,  to  provide  for  the 
election    of    all    state    officers    by  the    people,    and  is 
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therefore  inconsistent  with,  and  repeals  by  implication, 
that  port'on  of  the  act  creating  a  board  of  railroad 
2ommi55:ocers  which  provides  for  the  election  of  its 
members  by  the  legislature.  Repeals  by  implication 
are  not  favored,  and  it  is  only  when  the  provisions  of 
the  latter  act  are  so  -repugnant  to  the  former  that 
both  cannot  stand,  or  when  the  latter  is  clearly  in- 
tended as  a  substitute  for  the  former,  that  such  an 
interpretion  is  to  prevail:  Endlich  on  Interpretation  of 
Statutes,  §  210.  Now,  it  cannot  be  claimed  that  the 
act  of  eighteen  hundred  and  and  ninety-one  was  in- 
tended as  a  substitute  for  the  act  creating  the  rail- 
road commission;  nor,  in  our  opinion,  is  there  any 
ccnflict  between  the  two  acts.  The  office  of  railroad 
commissioner  is  nowhere  mentioned  in  the  act  of 
eighteen  hundred  and  ninety-one,  nor  does  it  provide 
that  such  officers  shall  be  elected  by  the  people.  It 
begins  by  declaring  that  a  general  election  shall  be 
held  on  the  first  Monday  in  June,  eighteen  hundred 
and  ninety -two,  and  biennially  thereafter,  at  which  time 
there  shall  be  chosen  so  many  of  the  following  officers 
**as  are  to  be  elected  in  such  year  (naming  certain 
officers;  the  railroad  commissioners,  however,  not  be 
ing  among  the  number),  and  all  other  state,  district, 
county,  and  precinct  officers  provided  by  law."  It  is 
thus,  by  its  terms,  confined  to  such  officers  as  are  by 
law  to  be  elected  by  the  people;  and,  as  there  is  no 
law  providing  that  the  railroad  commissioners  shall  be 
so  elected,  it  manifestly  has  no  application  to  them. 
The  act  of  eighteen  hundred  and  ninety-one  was  in- 
tended, as  its  title  plainly  implies,  to  fix  the  time  for 
and  regulate  the  manner  of  conducting  state,  district, 
county,  and  precinct  elections;  to  prescribe  the  man- 
ner of  making  nominations;  the  printing  and  delivery 
of  ballots;  and  to   prevent  frauds   and    punish    crimes 
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affecting  the  right  of  suffrage.  And  the  section  de- 
claring what  ofi&cers  shall  be  elected  in  the  manner 
prescribed  by  the  act  is  only  a  reenactment  of  the 
law  as  it  stood  prior  to  the  creation  of  the  board  of 
railroad  commissioners.  In  our  opinion,  there  is  noth- 
ing, therefore,  in  the  point  that  the  act  of  eighteen 
hundred  and  ninety-one  repeals,  or  is  inconsistent 
with,  the  law  providing  for  the  election  of  railroad 
commissioners  by  the  legislature.  Counsel  also  ably 
and  learnedly  reargues  the  question  of  the  constitu- 
tionality of  the  act  providing  for  the  election  of  rail- 
road commissioners  by  the  legislature,  but,  inasmuch 
as  the  points  raised  were  fully  considered  and  de- 
termined in  the  former  opinion,  a  rehearing  would  be 
unpro&tabla     The  petition  is  therefore  denied. 

Behearing  denied. 
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BROWER   LUMBER   COMPANY  v,   MILLER        [^  '^l 
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28    505 
CoKTRACTS   FOB  THE    BsHEFiT    OF    Thibd    Pebsonb.— A    proYisioii    in    a        ^■■^ 
bond  of  a  street  contractor   to  a  city   that  the  coBtractor  will  pay        42   479 
all  m.>ney  due  and  to  become  due   for  materials  used  and  labor  per-       ^^"^ 
formed  in   completing  liis  work,  does  not  give  to  niaterial  men  and 
laborers  on  the  improvement  any  action  against  the  contractor   or 
his  bondsmen,  for  the  reason   that  the  contract  was  made  primarily 
and  directly  for  the  benefit  of  the  city,  rather  than  for  their  benefit, 
and  because  there  was  no  fund  or  property  provided  in  the  bands  of 
the  promisor  on  which  they  could  have  any  equitable  claim:  Parker 
T.  Jeffrey,  26  Or.  186,  and  Washburn  v.  Interstate  Investment   Company, 
26  Or.  43G,  ai)proved  and  followed. 

Appeal  from  Multnomah:  Hartwbll  Hurley,  Judge. 

This  case  is  here  on  appeal  from  a  judgment  in 
proceedings    against  garnishees.     On  May  fifth,  eigh- 
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teen  hundred  and  ninety-four,  the  Brower  and  Thomp- 
son Lumber  Company  commenced  an  action  against 
Miller  and  Giddings,  and  recovered  a  judgment  therein 
for  three  hundred  and  twenty-eight  dollars  and  fifty- 
nine  cents.  When  the  action  was  commenced  a  writ 
of  attachment  was  issued,  and  Hamilton  and  Howard 
were  served  with  garnishee  process,  to  which  they 
first  made  answer  that  they  were  indebted  to  Miller 
and  Giddings  in  the  sum  of  two  hundred  and  forty- 
nine  dollars  and  eighty  cents,  but  afterwards  amended 
their  certificate  so  as  to  show  an  indebtedness  of  sixty- 
two  cents  only.  The  amended  certificate  being  unsat- 
isfactory, the  plaintiff  had  Hamilton  and  Howard  cited 
to  appear  before  the  court,  and  their  answers  to  the 
allegations  and  interrogatories  served  upon  them  dis- 
close the  status  of  their  indebtedness  which  it  was 
sought  to  reach  by  the  garnishment.  We  state  the 
facts  out  of  which  the  indebtedness  arose  from  the 
garnishees'  standpoint,  as  their  sufficiency  is  tested  by 
exceptions  which  form  the  basis  of  the  judgment  ap- 
pealed from.  It  seem  that  one  J.  D.  Wickliff,  having 
entered  into  a  contract  with  the  City  of  Portland  to 
make  certain  street  improvements,  and  to  furnish  the 
labor  and  materials  therefor,  executed  to  the  city  a 
bond  with  B.  S.  Reilly  and  George  W.  Bower  as  sure- 
ties, conditioned  that  he  should  well  and  faithfully  per- 
form all  the  stipulations  of  the  contract.  On  the  same 
day  Wickliff,  for  the  consideration  of  five  dollars,  as- 
signed the  contract  to  Hamilton  and  Howard.  Concern- 
ing these  transactions  it  is  alleged:  '*That  although 
said  bond  appears  to  have  been  given  by  J.  D.  Wickliff, 
said  contract  had  in  fact  already  been  assigned  to  these 
garnishees;  they  had  succeeded  to  all  the  rights  and 
privileges  of  said  Wickliff  under  said  contract,  and  had 
assumed  all  the   liabilities   and   responsibilities   there 


Feb.  1896.]    Brower  Lumber  Co.  v.  Miller.  567 

under;  that  said  B.  S.  Reilly  and  George  W.  Bowor 
signed  said  bond  as  sureties  for  these  garnishees,  and 
not  for  said  Wickliff'*;  ♦  *  *  that  at  the  time  said 
contract  was  assigned  **it  was  understood  and  agreed 
by  and  between  the  parties  to  said  assignment  that 
these  garnishees  shall  stand  in  all  respects  as  tlio 
original  contractors  for  said  street  improvement;  that 
said  Wicklifif  should  have  no  further  interest  in  said 
contract;  that  he  should  be  relieved  of  all  liability 
thereunder;  and  that  all  rights  and  claims  thereunder 
should  accrue  to  these  garnishees;  and  that  these  gar- 
nishees should  be  responsible  for  all  liabilities  or  re- 
sponsibilities arising  thereunder.''  The  contract  con- 
tains the  stipulation  required  by  the  ordinances  of  the 
City  of  Portland  as  follows:  **That  said  party  of  the 
first  i)art  (Wickliff)  shall,  within  ninety  days  after 
completion  of  the  work  herein  agreed  to  be  performed, 
pay  all  sums  of  money  due  at  the  completion  of  said 
work,  or  thereafter  to  become  due  for  materials  used 
in  and  labor  performed  on  or  in  connection  with  said 
work."  Hamilton  and  Howard  let  to  Miller  and  Gid- 
dings  a  subcontract  for  furnishing  the  nails  and  labor 
requisite  for  carrying  out  said  contract  with  the  city, 
one  half  the  contract  price  to  be  paid  in  cash,  and  the 
other  half  in  city  warrants.  Miller  and  Giddings  fur- 
nished nails  and  labor  of  the  value  of  nine  hundred 
e.i^hty-eight  dollars  and  sixty-four  cents,  all  which 
Hamilton  and  Howard  paid  except  two  hundred  and 
forty-nine  and  eighty  cents.  S.  D.  Powell  furnished 
nails  of  the  value  of  one  hundred  and  fourteen  dollars 
and  eighty  cents,  at  the  request  of  Miller  and  Gid- 
dings, for  use  in  the  completion  of  said  contract? 
Henry  Aschenbrenner,  John  Kruger,  and  Fred  Hyde 
performed  labor  for  them,  for  which  they  claimed  fifty- 
one    dollars    and    forty-six    cents,  seven    dollars    and 
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ninety-nine  cents,  and  thirty-four  dollars  and  three 
cents,  respectively,  and  each  of  said  individuals  made 
demand  of  Hamilton  and  Howard  for  the  amount  duo 
him  for  such  nails  and  labor,  and  claims  a  right  to 
recover  against  them  directly  under  and  by  virtue  of 
the  original  contract  with  the  City  of  Portland.  Un- 
der this  state  of  facts  the  garnishees  claimed  that  they 
were  responsible  to  these  several  individuals  in  the 
various  sums  demanded,  and  not  to  Miller  and  Gid- 
diDgs.  The  court  dismissed  the  proceeding,  and  ren- 
dered judgment  against  plaintiffs  for  costs,  from  which 
it  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  Gustavus  C.  Moser. 

Opinion  by  Mr.  Justice  Wolverton. 

We  presume  that  if  Powell,  Aschenbrenner,  Kruger, 
and  Hyde  each  has  an  action  directly  against  the  gar- 
nishees upon  their  several  demands,  the  fact  that 
such  rights  of  action  exist  would  constitute  a  good 
defense  to  an  action  by  Miller  and  Giddings  against 
the  garnishees;  and  if  good  against  Miller  and  Gid- 
dings, it  would  also  constitute  a  sufficient  defense  un- 
der the  garnishee  process.  It  is  intimated,  but  not 
strongly  insisted  upon,  that  Wickliff's  bond  to  the  city 
forms  a  sufficient  basis  upon  which  actions  by  Powell 
and  others  against  the  garnishees  may  be  founded, 
but  this  cannot  be  so,  for  two  reasons,  first,  Hamilton 
and  Howard  are  not  parties  to  the  bond,  and  an  action 
based  thereon  could  not  go  against  them;  and,  second, 
it  is  settled  by  Parker  v.  Jeffery,  26  Or.   186,    (37   Pac. 
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712,)  that  they  have  no  action  upon  the  bond  even  as 
against  "VVickliff.  In  that  case,  which  was  an  action 
upon  a  similar  bond  given  in  pursuance  of  the  same 
ordinances,  a  party  had  furnished  materials  directly  to 
the  contractor,  and  it  was  held  that  the  bond  fur- 
nished him  no  remedy.  It  is  stoutly  contended,  how- 
ever, that  Hamilton  and  Howard's  liability  to  Powell 
and  others  is  established  by  the  clause  in  the  con- 
tract wherein  it  is  **  further  stipulated  and  agreed  on 
behalf  of  the  party  of  the  first  part,  that  said  party 
of  the  first  part  shall,  within  ninety  days  after  the 
completion  of  the  work  herein  agreed  to  be  per- 
formed, pay  all  sums  of  money  due  at  the  completion 
of  said  work,  or  thereafter  to  become  due  for  materi- 
als used  in  and  labor  performed  on  or  in  connection 
with  said  work,"  upon  the  doctrine,  as  asserted  gen- 
erally by  some  of  the  authorities,  that  where  a  party 
makes  a  promise  to  another  for  the  beneflt  of  a  third, 
the  latter  may  maintain  an  action  upon  it,  though  the 
consideration  did  not  move  from  him.  Before  reach- 
ing this  question  there  is  another  which  is  involved 
in  some  doubt,  and  that  is  "whether  Hamilton  and  HoV- 
ard  occupy  the  same  position  under  the  contract,  with 
reference  to  these  parties,  as  Wickliff;  but  we  will 
pass  the  latter,  and  assume  that  Hamilton  and  Howard 
are  liable  in  all  respects  under  the  contrct  as  if  they 
were  the  original  contractors. 

It  may  be  premised  that  the  City  of  Portland  was 
not  directly  liable  to  Powell  or  the  other  parties  as- 
serting demands  against  the  garnishees  at  the  time 
the  contract  was  entered  into,  so  that  the  considera- 
tion to  be  paid  for  the  performance  of  its  conditions 
does  not  in  any  way  constitute  a  trust  fund  in  the 
hands  of  the  contractors  for  the  payment  of  its  obli- 
gations; nor  can  it  be  said  that  the  contractors  have, 
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for  a  consideration,  undertaken  to  pay  the  obligations 
of  the  city.  By  the  very  strong  current  of  recent 
authority  the  doctrine  contended  for  by  counsel  has 
been  much  limited  and  qualified,  and,  as  was  said  by 
Mr.  Justice  Brown,  in  Constable  v.  National  Steamship 
Company,  154  U.  S.  7L\  (14  Sup.  Ct  1062,)  ''It  is  by 
no  means  a  universal  rule  that  a  person  may  sue 
upon  a  contract  made  for  his  benefit,  to  which  ho 
was  not  a  party."  In  Jefferson  v.  Asch,  53  Minn.  446, 
(25  L.  R.  A.  257,  55  N.  W.  604,)  a  recent  and  well 
considered  case  from  Minnesota,  to  which  is  added  an 
exhaustive  annotation  of  the  authorities  by  the  authors 
of  that  excellent  series  of  reports,  the  Lawyer's  Re- 
ports Annotated,  Chief  Justice  Gilfillan,  in  tracing 
and  discussing  the  limitations  to  the  rule  as  generally 
stated,  makes  the  following  deductions  from  the  New 
York  authorities,  to  which  he  gives  his  sanction  as 
correct  in  principle:  **To  give  a  third  party  who  may 
derive  a  benefit  from  the  performance  of  the  promise 
an  action,  there  must  be — first,  an  intent  by  the 
promisee  to  secure  some  benefit  to  the  third  part^^; 
and,  second,  some  privity  between  the  two, — the  prom- 
isee and  party  to  be  benefited, — and  some  obligation  or 
duty  owing  from  the  former  to  the  latter,  which  would 
give  him  a  legal  or  equitable  claim  to  the  benefit  of 
the  promise,  or  an  equivalent  from  him  personally." 
*' There  must  be  either  a  new  consideration,  or  some 
prior  right  or  claim  against  one  of  the  contracting 
parties,  by  which  he  has  a  legal  interest  in  the  per- 
formance of  the  agreement";  and  •* there  must  be  some 
legal  right,  founded  upon  some  obligation  of  the 
promisee,  in  the  third  party,  to  adopt  and  claim  the 
promise  as  made  for  his  benefit."  Like  deductions 
are  made  from  the  Massachusetts  authorities.  From 
these  a  further  and  a  more  direct  and  explicit  deduc- 
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tion  is  discernible,  being  that  which  finds  support  in 
trust  relations,  which  relations  give  rise  to  an  implied 
promise.  Such  is  the  result  of  an  investigation  of 
the  subject  by  Bean,  C.  J.,  in  Parker  v.  Jeffery,  26  Or. 
186  (37  Pac  712).  He  says:  **In  nearly  if  not  quite 
every  case  coming  under  our  notice  in  which  the  ac- 
tion has  been  sustained,  unless  on  a  bond  or  obliga- 
tion authorized  by  law,  there  has  been  some  property, 
fund,  debt,  or  thing  in  the  hands  of  the  promisor 
upon  which  the  plaintiff  had  some  equitable  claim, 
and  from  which  the  law,  acting  upon  the  relationship 
of  the  parties,  or  the  fund,  established  the  privity, 
implied  the  promise,  and  created  the  duty  upon  which 
the  action  was  founded.*'  This  deduction  is  reinforced 
by  the  principle  established  by  Washburn  v.  IntcrstaL' 
Investment  Company,  26  Or.  436,  (36  Pac.  533,  38  Pac. 
620,)  that  where  the  principal  contract  is  executory  in 
its  nature,  and  there  is  no  fund  in  the  hands  of  the 
promisor,  or  debt  or  obligation  due  from  him,  and  ho 
has  simply  obligated  himself  to  pay  the  debts  of  an- 
other to  a  third  party,  who  is  neither  a  party  to  the 
contract  or  consideration,  no  action  will  lie  in  favor 
of  such  third  party  against  the  promisor.  For  ad- 
ditional authorities  bearing  upon  the  question  not 
cited  in  the  two  authorities  last  referred  to  see  Consta- 
ble V.  National  Steamship  Company,  154  U.  S.  73  (14  Sup. 
Ct.  1062);  Burton  v.  Larkin,  36  Kan.  246  (13  Pac.  898); 
Anderson  v.  Fitzgerald,  21  Fed.  294;  Weller  v.  Goble,  06 
Iowa,  113  (23  N.  W.  290);  Durnherr  v.  Rau,  135  X.  Y. 
219  (32  N.  E.  49);  Parlin  v.  Hall,  2  N.  D.  473  (52  N.  W. 
405);  Morrill  v.  Lane,  136  Mass.  9a 

Now  do  Hamilton  and  Howard  bring  themselves 
within  the  purview  of  the  rule  thus  limited  and  cir- 
cumscribed, and  show  themselves  obligated  in  an  ac- 
tionable capacity  to  Powell,   Aschenbrenner,  and  oth- 
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ers?  We  do  not  think  they  do.  An  effort  has  been 
made  to  distinguish  Parker  v.  Jeffery  from  the  case 
made  by  the  facts  herein  stated,  but  we  think  ibe 
IDrinciple  established  is  alike  applicable  to  the  one  case 
as  to  the  other.  The  contract  with  the  city  is  execu- 
tory in  its  nature,  and  it  contemplates  that  the  consid- 
eration for  the  intended  improvements  shall  be  paid 
directly  to  the  contractors  when  the  work  is  com- 
pleted, without  limitations  as  to  its  use  by  them. 
To  be  sure,  they  stipulated  with  the  city  that  they 
would  within  ninety  days  pay  all  sums  of  money  due 
at  the  completion  of  the  work,  or  thereafter  to  becorao 
due,  for  materials  used  and  labor  performed  in  con- 
nection therewith,  which  is  a  wholesome  and  salutary 
provision,  required  by  ordinance,  and  which  inures  in- 
cidentally and  indirectly  to  the  benefit  of  the  material- 
men and  laborers;  yet  it  would  seem  the  primary  ob- 
ject of  the  stipulation  was  for  the  benefit  of  the  city, 
as  it  has  exacted  a  bond  in  its  individual  capacity  to 
insure  its  faithful  performance,  together  with  other 
conditions  of  the  contract.  Counsel  for  respondents 
invokes  in  aid  of  his  contention  the  case  of  City  of  St, 
Paul  V.  Butler,  30  Minn.  459,  (10  N.  W.  302,)  but  the  case 
does  not  help  him.  In  reality  it  is  an  authority  the 
other  way.  The  contract  therein  stated  provided  that 
the  contractor  should  **pay  all  just  claims  for  all  labor 
performed  or  materials  furnished  for  or  on  account  of 
said  contract  as  aforesaid,"  but  the  bond  entered  into 
to  secure  its  faithful  performance  was  given  to  the 
city  •^for  the  use  of  all  persons  who  may  do  work  or 
furnish  materials"  in  pursuance  of  its  provisions.  The 
court  expressly  held  that  neither  the  laborers  nor  ma- 
terial men  had  any  claim  against  the  contractors  by 
reason  of  the  contract,  but  decided  that  the  bond  gave 
the  action  upon  the  like  principle  as  auctions  are  given 
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under  our  statute  upon  official  statutory  bonds  to  the 
party  sustaining  an  injury.  See  sections  340  and  341, 
Hill's  Code  of  Oregon;  Crook  County  v.  BushncU,  15  Or. 
169  (13  Pac.  836),  and  Hume  v.  Kellij,  28  Or.  398  (43  Pac. 
380).  So  we  conclude  that  the  contractors  (the  gar- 
nishees herein)  have  incurred  no  greater  liability  in 
this  respect  under  the  contract  than  they  have  or 
would  have  incurred  under  the  bond  had  they  executed 
it  instead  of  Wickliff,  the  effect  of  which  liability  upon 
the  bond  was  declared  in  Parker  v.  Jeffery,  and  the  doc- 
trine there  enunciated  and  settled  applies  with  lilvo 
vitality  and  cogency  here.  It  follows  from  these  C(jn- 
slderations  that  the  judgment  of  the  court  below 
should  be  reversed,  and  remanded  with  directions  to 
enter  judgment  in  favor  of  plaintiff  and  against  the 
garnishees  for  the  sum  of  two  hundred  and  forty-nine 
dollars  and  eighty  cents,  and  it  is  so  ordered. 

Reversed. 


Aigned  December  19,  1805;  decided  February  10,  1898. 
COMMERCIAL    BANK   v.  SHERMAN. 

[48  Pac.  658.]  I  2S    57^1 

1 40  aiol 

FoBEioN  Banking  Corpobatiowb— "Tbansactino  Business  "— Code,  J  3276. 
— A  foreign  banking  corporation  purcliusing  a  note  in  the  state,  but 
having  no  purpose  to  do  any  other  act  in  the  state,  ifi  not  '*  tran*^act- 
ing  business"  in  the  state  within  IliU's  Code,  g  3276,  providing  that  a 
foreign  banking  cori)oration,  "btfure  transacting  business"  in  the 
state,  must  record  a  power  of  attorney  in  each  count}'  where  it  has 
"a  resident  agent,"  which,  so  long  as  the  company  has  "places  of 
business"  in  the  state,  shall  be  irrevocable:  Bank  of  BriiUh  (Jolumhla 
V.  Page^  6  Or.  431;  Ilachney  v.  Leary,  12  Or.  40,  and  Scmpie  v.  Bank 
of  British  Columbia,  5  Sawy.  88,  difltinguished. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

NoTK.— For  an  extensive  collection  of  authorities  on  what  conAtltntes  "deal- 
ing" or  "carrying  on  business,"  In  a  stnte,  with  referenco  to  prohibitory  stAtulen, 
gee  notes  to  the  folio vring  cases:  Stale  of  North  Carolina  v.  Ray,  14  L.  R.  A.  529; 
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This  is  an  action  by  the  Commercial  Bank  of  Van- 
couver, Washington,  against  D.  P.  Sherman,  as  indorser 
of  a  promissory  note.  The  facts  are  that  on  June 
twenty  seventh,  eighteen  hundred  and  ninety-one,  at 
Portland,  Oregon,  J.  L.  Lewis  and  others  made,  exe- 
cuted, and  delivered  to  the  defendant  their  negotiable 
promissory  note  for  nine  thousand  two  hundred  and 
four  dollars,  and  that  in  August,  eighteen  hundred  and 
ninetyone,  the  plaintiff,  a  banking  corporation  organ- 
ized under  the  laws  of  the  State  of  Washington,  and 
doing  business  therein,  through  its  authorized  agent 
purchased  the  note  of  the  defendant  at  Portland,  and 
it  was  at  the  latter  place  sold,  indorsed,  and  delivered 
by  defendant  to  plaintiff,  and  not  being  fully  paid  at 
maturity  this  action  was  commenced  to  recover  the 
unpaid  balance.  The  defense  is  that,  the  note  having 
been  sold  and  transferred  to  the  plaintiff  within  this 
state,  no  action  can  be  maintained  against  the  indorser 
because  the  plaintiff  corporation  had  not,  at  the  time 
of  making  the  contract  and  purchase  of  the  note, 
complied  with  section  3276  of  Hill's  Code,  which  pro- 
vides that  a  foreign  banking  corporation  **  before 
transacting  business  in  this  state,  must  duly  execute 
and  acknowledge  a  power  of  attorney,  and  cause  the 
same  to  be  recorded  in  the  county  clerk's  office  of 
each    county  where    it    has   a    resident    agent,    which 

Cone  Export  and  Commission  Company  v.  Pooli,  24  L.  R.  A.  295;  Milan  MtUtng  ond 
Maniijurfuring  Company  v.  Gorton,  26  L.  R.  A.  135,  and  Florshcim  BroUiert  Dry. 
ftoodii  Company  v.  Lester.  27  L.  R.  A.  505.  46  Am.  8t  Rep.  162.  See  alao  Colorado 
Laii  Works  v.  Sierra  Grande  Mining  Company,  22  Am.  St.  Rep.  433. 

The  question  of  the  validity  of  contracts  made  by  foreign  corporaliona  where 
tbey  have  not  complied  with  the  statutory  conditions  of  the  right  to  do  bosines 
In  a  i^tate  is  carel'uliy  reviewed  in  the  notes  to  the  following  cases:  Edison  Gen- 
eral KUciric  Ompaiiy  v.  Canadian  Pacific  NaHgation  Company,  40  Am.  St,  Rep.  916, 

24  L.  R.  A.  3ir.;  Dudley  v.  CoUier,  13  Am.  St,  Rep.  60;  Toledo  He  Company  v.  Jhomas, 

25  Am.  St.  Rep.  931. 

With  the  Colorado  case  of  Kindd  v.  Beck  and  PauU  LUhograpMng  Cbmpai»tr.  24 
L.  R.  A.  311,  is  an  interesting  discussion  of  the  exclusion  of  foreign  corporations 
as  an  interference  with  Interstate  commerce.— Reportib. 
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power  of  attorney,  so  long  as  such  company  shall 
have  places  of  business  in  the  state,  shall  be  irrevoc- 
able, except  by  the  substitution  of  another  qualified 
person  for  the  one  mentioned  therein  as  attorney  for 
such  company."  The  plea  in  abatement  having  been 
overruled  and  judgment  entered  against  the  defendant, 
he  appeals.  Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Paxton 
and  Beach,  Charles  H,  Carey,  and  J.  W.  Paddock,  with  an 
oral  argument  by  Mr.  Carey. 

For  respondent  there  was  a  brief  by  Messrs.  W. 
Byron  Daniels,  and  Williams,  Wood  and  Linthieum,  with  an 
oral  argument  by  Mr.  George  H.  Williams. 

Opinion  by  Mr.  Chief  Justice  Bean. 

It  must  be  conceded  that  the  contracts  of  any  of 
the  foreign  corporations  named  in  the  title  of  the  act 
of  eighteen  hundred  and  sixty-four,  of  which  the  sec- 
tion referred  to  is  a  part,  carrying  on  business^  here 
without  first  having  executed  and  caused  to  be  re- 
corded a  power  of  attorney  as  required  by  the  statute 
are  void,  and  no  action  can  be  maintained  thereon  by 
the  corporation:  Bank  of  British  Columbia  v.  Page,  6  Or. 
431;  Hacheny  v.  Leary,  12  Or.  40  (7  Pac.  329);  In  re  Com- 
stocJi.  8  Sawy.  218  (Fed.  Gas.  No.  3078);  Semple  v.  Bank 
of  British  Columbia,  5  Sawy.  88  (Fed.  Gas.  No.  12659). 
But  the  record  shows  that  at  the  time  the  plaintiff 
made  the  contract  upon  which  this  action  is  based  it 
was  not  carrying  on,  or  proposing  to  carry  on,  its 
corporate  business  in  this  state,  and,  so  far  as  ap- 
pears, the  purchase  of  the  note  in  question  was  the 
only  business  ever  done  or  contemplated  by  it  here. 
The    single    inquiry   presented  by  this   record,    there- 
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fore,  is  whether  a  foreign  banking  corporation  pur- 
chasing a  promissory  note  in  this  state,  and  with  no 
purpose  of  doing  any  other  act  here,  is  **  transacting 
business"  in  the  state,  within  the  meaning  of  the  stat- 
ute. It  seems  to  us  this  question  must  be  answered 
in  the  negative.  In  our  opinion  the  statute,  when 
reasonably  construed,  was  intended  to  prohibit  certain 
foreign  corporations  coming  into  this  state  for  the 
purpose  of  transacting  their  ordinary  corporate  busi- 
ness without  first  appointing  Some  resident  agent 
upon  whom  service  of  summons  could  be  had  in  case 
of  litigation  between  them  and  citizens  of  the  state, 
and  was  not  designed  or  intended  to  prohibit  the  do- 
ing of  one  single  isolated  act  of  business  by  such  a  cor- 
poration, with  no  intention  apparent  to  do  any  other 
•act  or  engage  in  business  here.  It  will  be  noticed  the 
statute  does  not  require  the  power  of  attorney  to  be 
recorded  before  ** doing  any  business,"  but  ** before 
transacting  business,"  and  that  it  shall  be  filed  in 
every  county  where  the  corporation  has  **a  resident 
agent,"  and  shall  be  irrevocable  except  by  the  substi- 
tution of  another  qualified  person  for  the  one  named 
therein  so  long  as  the  corporation  shall  have  **placas 
of  business"  in  the  state.  These  provisions  would 
seem  necessarily  to  indicate  that  the  statute  was  in- 
tended to  apply  to  a  corporation,  whose  actual  or  con- 
templated business  in  the  state  is  such  as  to  admit 
of  its  having  resident  agents  or  places  of  business 
therein.  And  to  have  a  resident  agent  or  place  of 
business  it  must  be  carrying  on,  or  intending  to  carry 
on,  its  ordinary  corporate  business,  for  a  corporation 
doing  but  a  single  act  of  business  with  no  intention 
of  doing  more  could  not,  in  the  nature  of  things,  be 
expected  to  have  a  resident  agent  or  place  of  busi- 
ness.    To  require   a    foreign    banking    corporation    to 
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execute  and  file  the  power  of  attorney  required  by 
the  statute  as  a  prerequisite  to  its  right  to  purchase 
a  promissory  note  or  take  a  mortgage  to  secure  a 
debt,  or  to  do  any  other  single  act  of  business,  when 
there  was  no  purpose  or  intention  to  engage  in  bank- 
ing here,  would  be  a  very  narrow,  harsh,  and,  we  think, 
an  unwarranted  construction  of  the  statute.  The  fol- 
lowing authorities,  although  under  statutes  differing 
in  detail  from  ours,  tend  to  support  this  conclusion: 
Murfree  on  Foreign  Corporations,  §  Go,  et  seq,;  Cooper 
Manufacturing  Company  v.  Ferguson^  113  U.  S.  727  (5  Sup. 
Ct.  739);  Florshcim  Brothers  Drjf goods  Company  v.  Lester,  60 
Ark.  120  (46  Am.  St  Rep.  162,  27  L.  R  A.  505,  29  S.  W. 
34);  Potter  v.  Banh  of  Ithaca,  5  Hill,  490;  Gilchrist  v.  Helena 
Railway  Company,  47  Fed.  593.  There  is  nothing  in  the 
former  decisions  of  this  court  or  of  the  federal  cour.t 
construing  our  statute  which,  in  our  opinion,  conflicts 
with  these  views.  In  Semple  v.  Bank  of  British  Columhia, 
In  re  Comstoek,  and  Bank  of  British  Columbia  v.  Page,  the 
bank  was  regularly  engaged  in  the  transaction  of  its 
corporate  business  in  the  state.  The  case  of  Hachcny 
V.  Leary,  involved  the  construction  of  a  statute  of  the 
then  territory  of  Washington  as  applied  to  a  contract 
made  in  the  territory.  That  statute  differed  in  many 
respects  from  the  one  now  before  us,  and,  besides,  the 
case  discloses  that  the  corporation  had  an  agent  in 
Washington  actually  engaged  in  the  business  of  solic- 
iting and  receiving  applications  for  insurance.  For 
these  reasons  tbe  case  is  distinguishable  from  the  one 
under  consideration.  It  follows  that  the  judgment  of 
the  court  below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

28  0b.— tt. 
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Decided  Febraary  S,  1896. 

GUISEPPE   MATASCE   v.  KATE   MATASCE. 

Appeal  from  Lane:  J.  C.  Fullerton,  Judge. 

This  is  a  suit  for  a  divorce  in  which  both  parties 
claim  affirmative  relief,  but  neither  party  obtained  it, 
whereupon  the  plaintiff  appealed.  The  brief  for  ap- 
pellant not  having  been  filed  within  the  time  limited, 
the  respondent  now  moves  for  an  order  of  dismissal, 
while  the  appellant  files  a  countermotion  for  leave  to 
file  his  brief  after  the  expiration  of  the  time  granted 
by  the  rules  of  court.  Dismissed. 

Messrs.  W.  R.  Bilyeu  and  Patrick  J.  Bannan,  for  the  mo- 
tion to  dismiss. 

Messrs.  Weatherford  and  Wyatt,  contra. 

Per  Curiam.  Upon  considering  this  case  we  have 
concluded  to  allow  the  motion  for  dismissal,  and  it  is 
so  ordered.  Dismissed. 

Axgaed  July  22;  dedded  October  28,  I89S. 
STATE   V.  MORGAN. 

[42  Pac.  128.] 

Appeal  from  Multnomah:  T.  A.  Stephens,  Judge. 

Mr.  Martin  L  Pipes,  for  appellant 

Per  Curiam.  This  is  an  appeal  from  a  judgment 
upon  the  conviction  of  Charles  E.  Morgan  of  the 
crime  of  embezzlement.  The  indictment  charges,  in 
brief,   that    the    defendant   on    July   second,   eighteen 
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hundred  and  ninety-four,  was  the  employ^  of  Harry  C 
Boyd  and  E.  K.  Arnold,  partners  under  the  firm  name 
of  Boyd  and  Arnold,  and  as  such  employ^  and  by 
means  of  his  employment,  received  and  had  in  his 
possession  certain  bills,  coin,  bank  checks,  bills  of  ex- 
change, etc.,  the  property  of  Boyd  and  Arnold,  which 
he  unlawfully  and  feloniously  converted  to  his  own 
use.  No  brief  or  argument  has  been  filed  by  the  state, 
although  the  time  for  filing  the  same  has  long  since 
expired.  Prom  an  examination  of  the  record  and  de- 
fendant's brief  we  are  of  the  opinion  that  under  the 
evidence  the  defendant  was  the  agent  and  employe  of 
the  Hamburg-Bremen  Fire  Insurance  Company,  and 
that  the  money  alleged  to  have  been  converted  was 
the  property  of  that  company,  and  not  of  Boyd  and 
Arnold,  as  alleged  in  the  indictment  This  evidence 
entitled  the  defendant  to  a  verdict,  and  the  court 
erred  in  not  instructing  the  jury  to  acquit  as  re- 
quested by  him.  The  judgment  must  therefore  bo 
reversed,  and  it  is  so  ordered.  Reversed. 


Dedded  July  22,  1895. 

REMILLARD  v,   MULTNOMAH   STREET   RAIL- 
WAY    COMPANY. 

Appeal  from  Multnomah:  E.  D  Shattuck,  Judge. 

Action  by  Rhoda  Remillard  to  recover  damages  for 
being  thrown  from  a  car  by  its  sudden  starting  while 
she  was  leaving  it  at  a  street  crossing.  Judgment  for 
plaintiff  and  defendant  appealed.  This  is  now  a  second 
motion  to  dismiss  the  appeal  and  affirm  the  judgment 
because  appellant  has  neither  filed  a  brief  nor  ob- 
tained an  extension  of  time  for  so  doing. 
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Mr.  0.  F.  Paxton,  for  appellant 

Messrs.  Cake  and  Cake,  for  respondent 

Per  Curiam.    The  motion  will  be  allowed. 

Allowed. 

Decided  August  I,  1885. 

STATE   V.  ALLEN. 

Appeal  from  Washington:  T.  A.  McBride,  Judge. 

John  H.  Allen  was  convicted  of  having  in  his  pos- 
session a  forged  check,  and  appealed. 

Mr.  Thomas  H,  Tongue,  for  appellant 

Mr.  Cicero  M.  Idieman,  attomey-generaU  for  the  state. 

Per  Curiam.  Pursuant  to  the  written  stipulation 
of  the  parties  herein  the  appeal  in  this  cause  is  now 
dismissed.  .  Dismissed. 

Decided  September  3, 1895. 

HARTMAN   v.  SEID   BACK. 

Appeal  from  Multnomah. 

Action  by  J.  L.  Hartman  as  receiver  of  the  North- 
west Loan  and  Trust  Company  against  William  Dunbar 
and  Seid  Back.  There  was  a  judgment  for  plaintiff, 
and  defendant  Seid  Back  appealed. 

Mr.  WUliam  H.  Adams,  for  appellant 

Mr.  Ossian  Fraiiklin  Paxton,  for  respondent 

Per  Curiam.  The  moUon  of  Mr.  Adams,  attorney 
for  appellant,  to  dismiss  this  appeal  is  granted,  and  it 
is  so  ordered.  Dismiss  ^u. 
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Decided  October  29. 1895. 

DENNY  V.  THOMPSON. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

Action  by  O.  N.  Denny  as  receiver  of  the  Portland 
Savings  Bank  against  David  P.  Thompson  for  the 
possession  of  certain  promissory  notes  that  had  been 
delivered  to  him  to  secure  him  against  liability  on 
certain  bonds.  There  was  a  judgment  for  plaintiff 
and  defendant  appealed. 

Messrs.  Dolph,  Nixon  and  Dolph,  for  appellant. 

Messrs.  Dolph,  Mallory  and  Simon,  for  respondent 

Per  Curiam.  Pursuant  to  the  stipulation  of  the 
parties  hereto,  the  appeal  in  this  cause  will  be  dis- 
missed. Dismissed. 

Argued  Noyember  20;  decided  December  23,  1895. 
W.  R.  WILLIS  V.  G.  A.  SMITH. 

[42  Pac.  990.] 

Appeal  from  Douglas:  J.  C.  Pullerton,  Jndg^ 
Mr,  W.  R.  Willis,  in  pro.  per.,  for  appellant 

Mr.  J.  W.  Hamilton,  for  respondent. 

Opinion  by  Mr.  Chief  Justice  Bean. 

This  is  a  proceeding  by  garnishment.  The  plead- 
ings are  identical  with  those  in  the  case  of  P.  L. 
Willis  against  the  same  defendants,  28  Or.  265,  except 
as  to  the  date  of  the  garnishment,  and  the  date  and 
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amount  of  plaintiff's  judgment  against  Holmes.  It 
appears  from  the  record  that  after  a  jury  had  been 
impanelled  to  try  the  cause  and  both  parties  had  de- 
clined to  give  any  evidence,  the  defendant  moved  for 
a  nonsuit,  and  plaintiff  for  a  judgment  on  the  plead- 
ings. Plaintiff's  motion  was  overruled,  and  the  motion 
for  nonsuit  allowed,  on  the  theory  that  the  burden  of 
proof  was  on  the  plaintiff.  For  the  reasons  given  in 
the  opinion  just  filed  in  the  P.  K  Willis  case,  28  Or. 
265,  we  think  the  motion  for  judgment  on  the  plead- 
ings was  properly  overruled,  but  the  court  erred  in 
holding  that  the  burden  of  proof  was  on  the  plaintiff 
and  in  granting  a  nonsuit  Reversed. 


Aigned  Noyember  4;  decided  December  9,  1895. 
BIRD  V.  BIRD. 

[42  Pao.  616.] 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

Mr.  Raleigh  Stott,  for  respondent. 

Mr.  Alfred  F.  Sears,  Jr.,  for  appellant 

Per  Curiam.  This  is  a  suit  for  divorce  by  Lillie 
Irene  Bird  against  Benjamin  M.  Bird,  and  for  the  cus- 
tody of  a  daughter  and  son  of  the  parties,  aged  re- 
spectively nine  and  seven  years,  brought  by  the  wife 
on  the  ground  of  cruel  and  inhuman  treatment  A 
counterclaim  was  filed  by  the  husband  asking  a  divorce 
on  the  ground  of  desertion,  and  for  the  custody  of  the 
children,  but  the  court,  having  found  that  the  equities ' 
were  with  the  plaintiff,  decreed  her  a  divorce  and 
awarded  the  son  to  her  and  the  daughter  to  the  de- 
fendant, and    directed   the   plaintiff   to   sell   at  publio 
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attction  the  household  furniture  and  other  personal 
proj)erty  belonging  to  the  parties,  and  divide  the  net 
proceeds  thereof  equally  with  the  defendant,  from 
which  decree  he  appeals.  The  question  presented  for 
review  is  purely  one  of  fact,  and  having  carefully  ex- 
amined the  evidence,  which  we  do  not  deem  necessary 
to  quote  or  comment  upon,  we  deem  it  sufficient  to  war- 
rant the  conclusion  reached  by  the  court.  It  appears 
that  the  defendant,  for  some  time  prior  to  the  trial, 
had  been  living  with  his  mother,  to  whom  the  children 
became  very  much  attached,  and  that  by  order  of  the 
court  each  party  had  alternately  kept  these  children 
pending  the  suit.  The  daughter  being  called  as  a  wit- 
ness for  the  defendant  expressed  a  wish  to  remain  with 
her  father,  and  the  court  so  decreed.  The  children 
were  the  wards  of  the  court,  which  sought  their  best 
interests  rather  than  the  desire  of  either  party,  and, 
having  temporarialy  disposed  of  them  with  that  end 
in  view,  we  can  see  no  reason  for  changing  the  decree 
which  is  affirmed.  Affirmed. 


Aigued  November  18;  dedded  December  23,  I89dw 
WILLIS  V.  HOLMES. 

[42  Pac.  988.] 

This  action  was  brought  by  W.  R.  Willis,  as  admin- 
istrator of  the  estate  of  M.  B.  Holmes,  deceased,  to  re- 
cover from  F.  W.  Holmes  the  sum  of  twelve  thousand 
two  hundred  and  thirty  dollars  as  double  damages, 
under  section  1125  of  Hill's  Code.  The  complaint  al- 
leges **That  before  said  administration  was  granted 
the  defendant  did  embezzle,  alien,  and  convert  to  his 
own  use,  five  thousand  five  hundred  dollars  in  money, 
one  promissory  note,  given  by  James  Velzian  to  said 
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deceased,  of  the  value  of  three  hundred  dollars,  and 
one  promissory  note,  given  by  J.  A.  Kirkendall  to  de- 
ceased, of  the  value  of  three  hundred  and  fifteen  dol- 
lars, all  the  property  of  said  deceased,  M.  B.  Holmes, 
to  plaintiff's  damage  as  such  administrator  in  the  sum 
of  six  thousand  one  hundred  and  fifteen  dollars." 
The  answer  contains  a  specific  denial  of  all  the  alle- 
gations of  the  complaint.  At  the  close  of  plaintiff's 
testimony  the  court,  on  motion,  gave  the  defendant  a 
judgment  of  nonsuit  upon  the  ground  that  the  plaintiff 
had  failed  to  prove  a  cause  sufficient  to  be  submitted 
to  the  jury,  and  such  ruling  is  the  only  assignment  of 
error  on  this  appeal.  Affirmed. 

Appeal  from  Douglas:  J.  C.  Pullerton,  Judge. 

For  appellant  there  was  a  brief  by  Messrs.  W.  R. 
Willis,  in  pro.  per.,  A.  M.  Crawford,  and  Guy  G.  Willis. 

For  respondent  there  was  a  brief  by  Mr.  J.  W.  Ham- 
ilton, 

©pinion  by  Mr.  Chief  Justice  Bean. 

In  our  opinion  the  testimony  was  manifestly  insuf- 
ficient to  warrant  a  verdict  in  favor  of  the  plaintiff. 
The  most  that  can  be  claimed  for  it  is  that  about  six 
months  before  the  death  of  plaintiff's  intestate  he  re- 
ceived five  thousand  five  hundred  dollars  for  property 
sold  to  one  Smith,  but  what  disposition  he  made  of 
it  does  not  appear.  At  that  time  he  lived  alone  on  a 
farm  some  miles  from  Roseburg,  but  soon  after  was 
taken  sick,  removed  to  Smith's  house,  and  thence  to 
Roseburg,  where  he  died  in  February,  eighteen  hun- 
dred and  ninety-four;  that  during  the  last  two  months 
of    his   life   he  was   taken  care  of  principally  by  the 
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defendant,  who  is  his  nephew,  and  the  only  relative  in 
the  state;  that  during  this  time  he  made  different 
statements  to  the  defendant  about  his  money  and 
property,  saying  that  he  had  been  robbed,  and  that  if 
anything  happened  to  look  behind  a  certain  log.  A 
few  days  before  his  death,  among  other  rambling  and 
incoherent  statements  he  said,  ** Floyd,"  meaning  the 
defendant,  **over  behind  that  log  you  will  find  some- 
thing." The  evidence  further  shows  that  about  three 
weeks  before  his  uncle's  death  the  defendant,  in  con- 
versation with  the  plaintiff  about  his  uncle's  financial 
affairs,  said  he  believed  that  Smith  had  paid  for  the 
property  purchased  by  him,  and  that  his  uncle  had 
the  money  then,  for  he  told  him  whore  to  look  for  it 
after  his  death,  and  that  he  also  believed  his  uncle 
had  the  Velzain  note,  and  that  the  Kirkendall  note 
had  not  been  paid,  although  the  mortgage  given  to 
secure  it  had  been  satisfied  of  record.  The  evidence 
also  shows  that  defendant  made  no  search  for  money 
or  property  after  his  uncle's  death,  and,  indeed,  there 
is  no  testimony  that  the  deceased  had  any  money  at 
the  time  of  his  death,  or  during  the  time  the  defend- 
ant was  caring  for  him,  and  there  is  not  a  scintilla  of 
evidence  in  the  record  to  show  that  defendant  received 
any  money  or  property  belonging  to  his  uncle  or  his 
estate,  or  ever  saw  or  knew  that  he  had  any.  And, 
furthermore,  he  was  put  on  the  stand  by  plaintiff,  and 
testified  in  most  positive  and  unequivocal  terms  to  the 
contrary.  Under  these  circumstances  and  this  charac- 
ter of  testimony  the  court  very  properly  allowed  the 
motion  for  a  nonsuit  Affirmed. 
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Argaed  Febraary  10;  decided  March  23,  ISM. 
PELTON   V.  SISEMORE. 

[44Pac.286.] 

Appeal  from  Jackson:  W.  C.  Hale,  Judge. 

Mr.  William  M*  Colvig,  for  appellants. 

Messrs.  Lionel  R.  Webster  and  A.  S.  Hammond,  for  re- 
spondent. 

Per  Curiam.  This  is  a  suit  for  an  accounting  by 
Horace  I.  Pelton  and  others  against  John  Sisemore, 
and  the  only  issues  involved  in  the  case  are  questions 
of  fact.  The  case  comes  here  on  the  appeal  of  plain- 
tiffs from  a  decree  against  them.  From  an  examina- 
tion of  the  testimony,  we  are  of  the  opinion  that  the 
decree  of  the  court  below  should  be  affirmed^  and  it  i8 
so  ordered.  Affirmed. 

Decided  December  7,  189ft. 
EX  PARTE   CHILDS. 

On  the  twenty-sixth  of  November,  eighteen  hundred 

and    ninety-five,    Mr.   John    L.  Childs    filed    with    the 

County  Clerk  of  Josephine  County  his  resignation  as 

an  attorney  of  the  Oregon  bar,  under  the   provisions 

of  section  1045,  Hill's  Code,  and  on  December  seventh. 

eighteen  hundred  and  ninety-five,  the  same   \tas  filed 

with  the  clerk  of  the  supreme  court 

Resigned. 
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Decided  November  12,  1895. 

EX   PARTE   GARRIGUS. 

On  September  fifth,  eighteen  hundred  and  ninety- 
five,  the  attorney-general,  at  the  request  of  the  Griev- 
ance Committee  of  the  Oregon  State  Bar  Association, 
filed  a  complaint  in  the  supreme  court  charging  Lo^is 
0.  Garrigus,  an  attorney  duly  admitted  to  practice  in 
eighteen  hundred  and  ninety,  with  embezzling  funds 
that  had  been  intrusted  to  him  by  certain  clients,  and 
praying  that  he  be  disbarred  from  practice.  It  was 
afterwards  discovered  that  after  an  investigation  by 
the  committee  of  the  Bar  Association  and  before  tho 
charges  had  been  filed  by  the  attorney-general,  Mr. 
Garrigus  had  filed  his  resignation  as  an  attorney  with 
the  clerk  of  the  County  Court  of  Multnomah  County. 
This  resignation  was  forwarded  to  and  filed  with  the 
clerk  of  the  supreme  court  on  September  sixth,  eigh- 
teen hundred  and  ninety-five.  Afterwards,  on  motion 
of  the  attorney-general,  the  complaint  was  withdrawn. 

Dismissed. 

DMlded  December  24,  lSd5. 
EX  PARTE   PILKINGTON. 

An  original  application  was  filed  by  the  attorney- 
general,  at  the  request  of  the  Grievance  Committee  of 
the  State  Bar  Association,  praying  for  the  disbarment 
of  Harold  Pilkington,  an  attorney  of  this  court,  and 
showing  that  said  Pilkington  had  been  duly  convicted 
in  the  Circuit  Court  of  Multnomah  County  of  the 
crime  of  embezzlement,  and  was  then  undergoing  pun- 
ishment therefor.     The  defendant  appeared  and  asked 
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an  extension  of  time  within  which  to  answer,  but  bo- 
fore  the  time  had  expired  he  filed  with  the  clerk  of 
the  County  Court  of  Multnomah  County  his  resigna- 
tion as  an  attorney,  under  the  provisions  of  section 
1045  of  Hill's  Code.  This  resignation  was  filed  with 
the  clerk  of  the  supreme  court  on  the  twenty-fourth 
of  December,  eighteen  hundred  and  ninety-five,  where- 
upon the  disbarment  proceeding  was  dismissed. 

Dismissed. 


Decided  November  18»  1895. 
CORBETT  V.  COMMERCIAL  NATIONAL  BANK. 

Action  at  law  by  Thomas  P.  Corbett  against  the 
Commercial  National  Bank  to  replevin  certain  title 
deeds.  There  was  a  judgment  for  defendant  and 
plaintiff  appealed.  Defendant  moves  to  dismiss  for 
certain  irregularities  in  perfecting  the  appeal. 

Dismissed. 

For   the  motion,  Messrs.  George  H.  Durham  and  Har^ 

rison  Gray  PlatU 

Contra,  Mr,  William  L  Nutting. 

Per  Curiam.  The  motion  is  well  taken;  the  ap- 
peal cannot  be  sustained.  Dismissed. 
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80  (Pendleton) 1891 

748 1802 

6s:i I8:v2 

ISO  ( Pendleton ) 1803 

181 1893 

173 1803 

456 1891 

485 1894 

673 1892 

483 1891 

107 1895 

167 1893 

220  (Pendleton) 1895 

311 1890 

581 1894 

56-4 1894 

181 1803 

777 1889 

181 1893 

425 1S91 

25 1895 

447 1894 

720 1892 
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Roll  of  Attorneys. 


0aSM-,  Frank  ▲.  _ 
liOffhM,  Carroll  E.. 
Hif«hei»  J.  M 


-  9- 
.11^ 


-426- 


HnU,  Elmer  E 

Hume,  Harry  C. 

Humphrey,  C.  F 

Hnmphrey,  Geo. 

Huntington,  J.  B 

Hanrren,  Allen  A 

Inpin,  G.  M 


-  9.. 


-  26- 
-679- 


Ivefi  Joseph  William. 

JackBon,  Wllber  L. 

Jtmrney,  L.  R 

Ji^ne,  A.  A 


JeA^y,  John  A. 

Jewett,  Gny  R. 

Johns,  Jno.  M 

Johnson,  Daniel  B... 

Johnson,  George 

Johnson,  J.  C 


JohBBon,  Jasper  J. 

Jobiuon,  W.  H 

Joknston,  A.  W 

Joknston,  C.  W.. 

Jo«s,  W.  A.  M 

Josaph,  Geo.  W.  P.. 
JuMtz,  Raymond.. 
Kanaga,  A.  R 


Kayanangh,  John  P.. 

Keefer,  Miles  B 

Keenan  Fred  L 

Kelly,  Percy  R 

Kelly,  W.  Maurice — 

Kelsey,  F.  D 

Kieff,  J.  W 


Kilgore,  Arthur 

Kiadt,  Chas.  E 

King,  William  R. 

Einsey,  George  W— . 
Knowles,  John  W.... 

Kohler,  James  P 

Kraemer,  Otto  J 

Lachman,  L. 

Lafferty,  F.  S 


La  Force,  William  M.. 
Lake,  K  Joel 


LamsoD,  Roswell  B. — 

lAwrence  Chas.  W 

Lawreoee,  George,  Jr.- 


10- 

9- 

1- 


-  95- 
-541- 


-240  (Pendleton).- 


.10.. 


-485- 


-10.. 
-10- 


.-10.- 
-10.- 
-  1.- 


-U- 


.  1— 

.  9- 

.  9— 

.  9.- 

-  9— 

-lO— 

.-10— 

.-8.-. 

._10... 


..10.. 

—  8- 

—  9- 
—10- 

—  1- 


..  9— 

-  8.- 
.10— 
-10.- 

-  1— 


-  9.. 
.11., 


-1S91 
-l.«*95 

..1S92 
..lb9o 

..isg.5 

-1&94 
_1«91 

-l-;5 

..1^33 
..lh94 
.-1^92 
-1892 
.-1S91 
..lSiK5 
..ISM 

_179  (Pendleton) !?« 

._  80 I8l»o 

..107 l.vTv 

-  25 . Ibio 

._  71  (Pendleton) 1S90 

_495 ls91 


—  71.. 
-617- 
...778- 
—719- 
—625.. 


-712- 


.485- 


-.456- 


.253- 


—678- 
-.181- 


-485- 


-C40.. 
-181.. 


.522. 


-778- 
.683- 


-354- 


-  70  (Pendleton). 
.435 


...714 

-.785 

—  46 

-.564 


1M«1 

IfciO 

^ ivvr* 

1«« 

lbt*« 

1»9 

18W 

1M»4 

1.^9 

issa 

iN.y 

— 1K«0 
-.1891 

— i>a2 

..l^^^ 


l^W 

IS'.H 

.  78  (Pendleton) 1m>i 

C50 I8?s» 

124 l$9o 


..107- 
-423.. 


.10- 


-781- 
-  26.. 
.181- 


1895 

IbOl 

1S92 

1M6 

1S83 


.25- 
.26- 


-1895 
— 1J»5 


Boll  of  Attorneys. 
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Jfame. 

Lawrey,  John  H 

LeveoB,  William  B.. 

Linden,  C.  C 

Linkenbach,  C 


Volfum*. 
1— . 


Page. 

-179  (Pendleton 


-  9_ 

-10.. 


Lock  wood,  Chaa.  £.. 

Logan,  John  F 

Long,  Ira  Milton 

Long,  Joel  M 


_  8-. 
-  9.. 
.11.. 


1698 

.240  ( Pendleton ) l»9» 

.-720 1893 

.170 1898 

-7&6-. 
.-676- 
.-  46- 
.-733-. 


1869 

,-1882 
.1885 


.18d2 


Lord,  Chas.  F 

Lounsbury,  Harvey  K 

Lowell,  Stephen  A. 

Lyons,  John—       ..    . 


Lyons,  Thoa.  B — 
MacMillan.  John  . 


Macrum,  W.  S 

Haddock,  Geo.  N 

Halarkey,  Daniel  J.- 
Mallory,  Elmer  K — 
Mann,  John  D 


Margraye,  Chaa.  E 

Markley,  Norman  K., 
Marks,  J.  E 


Marquam,  Thoa.  A.. 

Marsh,  Chaa.  H 

Marsh,  Geo.  H 

Martin,  Barney  3 — 
Mason,  Samuel  B.-~ 
Mastere,  F.  K 


Matteson.  T.  C 

Maulsby,  Israel  T._ 

Maxwell  F.  M 

May,  William  J 


McBride,  Geo.  W 

McCaffrey,  J.  Carroll.— 
McCamant,  Wallace  — 

McColloch,  Chaa.  H 

McCulloch,  J.  W 

McCredie.  W.  W 

McDevltt,  Thoa.  F.  B — 

McDonald,  F.  A 

McFadden,  A.  L 

McGinn,  John  L. 

Mcintosh,  F.  Geo 

McKee,  J.  T 

McKlm,  Maurice 

McLeod,  Nell  C 

McManus,  John  K 

McLoney,  B.  F 

McNall,  S.  J 


9-. 

10- 


._.M5-. 
— 485_. 


-11.. 

-  9-. 

-  9_. 
,_11-. 


_  9 

.-  9 

-11 

.10 

.10 

_11 


18S1 

18(4 

-  88  (Pendleton) 18a 

.-  25 18S5 

..720 1892 

.-435 18iH 

.-  2o 1895 

1692 

1892 

lf.y»j 

lh'J4 

ibys 

1895 


720., 

681., 

25.. 


564 

181 

25 


..10 

11 


-564.-, 


.  26 


..10-_. 

,.10_. 

.10.. 


.181-. 
,-181.. 
-485.. 


.11. 


.10 


9.- 

10.-. 

9— 

9._ 

8.-. 

9.-. 

11-, 

10— 

9.-. 

10-. 

8.-. 

10... 

10 ._ 


1894 

1895 

.-139  ( Pendleton ) I892 

I&y3 

1M3 

ISM 

1895 

18H3 

1890 

1893 

1892 

1890 


25_ 

181.. 


.179 

..327 


,.717.. 
.-130.. 
.619.. 


25.. 

485.. 

239.. 


-.10.. 

-  1-. 

-  1.. 

—  9-. 

—  «-. 


-.564 

^.653 

-.181 

—181 

...220 

.-739 

—181 


-1889 
-1890 
..1895 
.-1894 
-1880 
..1894 
.-1889 
..1893 


-1890 
-1892 


189S 
1895 


-221  (Pendleton)... 

,-221  (Pendleton) 1895 

»672 1892 

-780 ^ 1889 
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Boll  op  Attorneys. 


Kanu. 

McNary,  John  H . 

McNary,  Lawrence  A. 

Mead,  James  P 

liedley,  John  S 


Meier,  Julius  L 

Mendenhall,  A.  R.. 
Mendenhall,  Montford . 

Henefee,  Frank 

Merges,  Ernest  E, 

Mesaick,  John  B 

Metson,  W.  H 

Middleton,  John  H 

Miller,  Alfred  D 

Miller,  Elmer  £ 

Miller,  G.  M 


Miller,  J.  E 

Miller,  William. 


MiUer,  William  L. . 
Mills,  F.  H 


Mitchell,  Hiram  E. 

Mitchell,  Walter  E 

Montague,  R.  M 

Montgomery,  Henry  M.. 

Moon,  C.  L 

Moor,  C.  H 

Moore,  C.  A 


Moore,  F.  L 

Moore,  Virgil 

Morcom,  Elisha  P.... 

Morrill,  Ardee  H 

Morrill,  Roacoe  R.... 

Morrison,  J.  H 

Moser,  Gustavus  C.  _ 
Motter,  Frank 


Mulkey,  Frank  M... 

Mullon,  J.  T 

Munly,  William  A. 
Murdoch,  Hiram  F.. 

Murphy,  Jas.  H 

Napton,  H.  P. 


Naregan,  Norton  L.. 
Nell,  George  R 


-10_. 


—485.- 


.  9.. 
-11.- 


-11., 


.11-, 
-10.. 

-  8.. 
_10-. 
_  1.. 

—  9.. 
-.10.. 
.-10-. 
_  1.. 

—  8-, 

-  1.. 


—  67  (Pendleton)-. 

—  72 

—107 

-204 

-107. 
-485-. 


itmr. 


-1K5 


-1S55 


-7S3 

-486 

.137  (Pendleton)—. 
»422 


_1SS3 


-485-. 


.1894 


-ISSl 
.18&I 


.181_ 


-1893 


-  1 

.-10 

-  9 

..  9 

-10 

-  9 

-10 


.  69  (Pendleton)-. 

IflSO 

.779-    ._    

18J9 

.    2  (Pendleton).. 

...  -iK^i 

.140  (Pendleton).. 

1892 

.241 - 

189S 

-221- 


-18S0 


.352 


.-485_. 


.U-. 


..243-_ 
.-485.-. 
-107-_ 
..  25... 


-1691 
-1894 
-1890 


-1894 


-lfr95 
-1896 


-  9-. 
.-  1- 
_  9.. 
..  9.. 
.10-. 
.11-. 


—456 

-.  68  (Pendleton). 
—682 


-1891 


-1869 
.1892 


.-  9„ 

-10.. 
-11.. 


-  9., 
-10-. 
-10.. 
-10- 


-714.. 

-486.. 

-  26,. 

-459-. 
—.485... 

25— 

427-, 

485.- 

-564- 

-497- 


-1892 
-1894 
-1895 


-1891 
.1894 


-1893 
-1891 


-1894 
-1S94 
-1894 


-122  (Pendleton)—. 
-631 


-18S9 


-443- 


Newberry,  Sylvester  A — 
Newport,  N.  M 


Niekerson,  George  8. ^. 

Northrop,  L.  C. 

Norton,  H.  D 

Oatmau,  John  B 

O'Day,  Thomas 


.10.- 

-  1.- 
-10— 
-10— 

-  9.-. 
-10— 


1894 

241 1893 

200  ( Pendleton ) 1894 

181 1893 


..694-. 
-564— 
-181— 


.1886 


.  25- 


-1893 
-1895 


-206- 


.1890 


EoLL  OF  Attorneys. 
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O'Donnel],  Wm. 
Olson.  Fred  L. .. 
O'Nell.  Mark  — 

Orr,  John  S 

Osbom,  F.  R. — 
O'Shea,  Jno 


P»ckwood,  Wm.  H.  Jr.... 
Paddock,  H.  8 

Paddock,  John  W 

Pa^ue,  Bemer  8 

Palmer.  A.  C 


Panenberg,  Eagene. 


Park,  Chas.  Arthur 

Pkrke,  John  S 

Parker.  Irying  W 

Parker,  W.  H 

PatUion,  J.  R. 


Peaslee,  Ifaraball  B.. 

Peck,  W.  F 

Peery,  Nash 


Pelrsol,  Hany  Allen- 
Perry,  Walter  8 

Phelps,  Gilbert  W 

Phllllpps,  J.  N 


Pierce,  Walter  M 

Pllkington,  Harold  — 
Piatt,  Harrison  Gray.. 
Piatt,  Ralph 


Piatt.  Robert  Treat . 

Pogae,  M.  E 

Potter,  E.  O 

Potter,  Thad.  S. 

Pratt.  W.  H 

Prebble,  E.  B 

Prim.  Chaa. 


PnlUam,  W.  E. 

Qoackenbnsh,  A. 
Raley,  Frank  J — 


Baley,  James  H 

Ransom,  James  W.  — 
Reames,  Alfred  Eran. 

RedAeld,  Chas.  B 

Reed,  Charlton  A 

Recder,  L.  B. 


Reed,  Robert  R.  Jr — 

Relfe.W.8. 

Rhodes,  M.  D.  L. 

Rice.  W.  J 

Ridden,  Hayward  H.. 


.10- 
-10.. 
,-  9-. 
.-  9.. 


..646. 

..485_. 


Year. 
.1894 
.1894 


.802.. 


-  9.. 
„  1-. 
-11-. 


.-10„ 
-11. 


-10.. 
-10.- 
-10- 
.-10— 


..720-. 

-.781 

-.240 

—200  (Pendleton) 

—  43 

-.651 

.181. 

—  25.. 
-280- 
-.553.. 


-li-DO 
-1892 
-1889 


1S90 
1894 

1895 
,1389 


-.18« 


284., 

267., 


—  9.- 
_10.- 
-.  9— 

—  9- 
-.10— 

-  9.« 
-10— 
_  8^ 

-  l— 


..784-. 
..423-. 


93.. 

491-. 

691-. 

354.. 

158.. 

637.. 

778.. 


189» 

l-"94 

1893 

1898 

lt*9 

1891 

1893 

l^'»l 

lJri*2 

189« 

1890 

1894 


-  8.. 

-  9.. 
-11.. 


-  9.. 
-11.. 


-  9- 

-  9.- 

-  9-. 

-  9.. 
-11- 


-9- 
-10- 
-  1. 


-10.- 
-10_ 


-  8.. 

-  1- 
-11-. 


-  9- 
-11-. 


-241  (Pendleton) 


...1889 
-.1895 

-646  (Resigned) 1888 

.240 1890 

-  97 1896 


-732 

.107 

-  67  (Pendleton)— 
.424 


.1898 
.1895 


..U90 
.1891 


-235.. 


-1890 


..147-. 
-424— 
-  25— 
.696... 


.1890 


-1891 


-1895 


-486- 


-1892 
-1894 


.219  (Pendleton) 


.1895 
-1894 


-288.. 


..205  (Pendleton) 1894 

.786 1889 


.218  (Pendltttfi).- 


.107.. 
.626.. 


-  25- 
.294- 
.684- 


-1896 
-1896 
-.1892 
-.1896 


.1890 


-1892 


598 


Boll  op  Attorneys. 


Riddle,  Ira  a. 
Riley,  K  F 


-JO- 


Rinearson,  George  O. 

Robb,  B&mford  A 

Roberts,  L.  A 

Roberts,  R.  W 

Robertson,  Jobn  P 

Robinson,  L.  M 

Roblln,  Chas.  £. 

Robson,  Chas.  E 


_  9- 
-10_, 


-9-. 
,  11-. 


Ross,  James  K 

Rosseter,  Frank  8. . 

Rapel,  Cbas.  T 

Rassell,  Geo.  T. 


-10-. 

-  9.. 

-  1-. 
-10-. 
-9.. 
-10-. 


10-. 

9- 

«-. 

Rntenic,  J.  Galyin 1-. 

Ryan,  Richard  W 10-. 

Sabln,  Edward  M 10.. 

Savage,  L.  D 10- 

10-. 


Sayage,  U.  O 

Baxton,  Francis  M 

Scarborough,  William . 

Schnabel,  Chas.  J 

Bchnabel,  Joseph  W 

Schalderman,  H.  J 

Schuts,  Adolph 

Schatz,  EL 


Sconlar,  Robert 

Soott,  John  H. 

Seabrook,  E.  B 

Seaman,  A.  E 

Beaver,  W.  F 

Selph,  E,  K 

Severance,  A.  W — 
Sewell,  RusseU  E... 
Shambort,  Ivan  D.. 

Sheahan,  D.  W 

Sherman,  D.  C 

Bhinn,  Geo.  H. 

Short,  O.  M.. 


Showers,  C.  A....^. 
Sibley,'  Joseph  E. — 

Sims,  Chas.  B 

Slnnott.  J.  F. 

Sinnott.  Nicholas  J.. 
Sinnott,  W.  P.. 


Bkipworth,  Gea  Frank. 

Smith,  A.  M 

Smith,  B.  H 

Smith,  F.  P 


—  1-. 


-  9.. 
-10.. 


-9-. 

-  9-. 

-  9-. 
,-ll_ 


-U.. 


-10.. 


-  1 

.10 


-9- 
_  9- 
-10- 


.-11- 


-11- 


-.9« 
-  9- 


-277- 


-614- 


-1883 


-ISl., 


-I£93 


-684- 

-107- 


.1888 


.1895 


gift 


-  U (Pendleton )— 
-181 


-1S»4 
-1890 
-1889 
-188S 


-278-. 
-336-. 


.1890 


.1893 


-1894 


-720-. 
-796-. 


.189S 
.1889 


-  70  ( Pendleton ).- 
-645 


.1800 
-1894 


-284- 


-278- 
-485- 


.180 
.1893 


-241  (Pendleton). 


J6S- 


-1894 
.1895 
.1895 


.427- 


.1894 


26- 


-1895 


.1890 


-720- 
-673- 


-1892 


U892 


-1895 


.25- 


.1895 


1                                    UK 

ift^i 

1                        i«n 

lAQA 

1                                    101 

>                          690 

....       1892 

-676 . 

-  60  ( Pendleton ).- 
.  25  (Pendleton).. 
-486 


-1892 


.1890 
.1890 


.1894 


.188  ( Pendleton )- 


-564- 


-1894 


.683- 


-148- 
-485. 


-1882 
-.1890 


.1894 


-1896 


.  26 

.221  (Pendleton) 1896 

1896 


.26. 
-107. 


.1896 


-456.. 


.1892 
-1891 


.1893 


Roll  of  Attorneys. 
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flnlth,  Geo.  ▲.. 


iaitb,  G«o.  Suiford,. 

BmUh.  liham  N 

Bi^th,  Jacob  B 

Smith.  John  U 

Smith,  Lester  P 

Smith,  Robert  G. 

Smith,  W.  D... 

Smith,  William 


-  9- 

.10-. 


-  1-. 

-  1- 


10— 

1-^ 

9— 

Smith.  William  K 8„. 

SoIlES,  Albert  N 10... 

Somers,  John  H 9.. 


Smith,  William  H.. 


Spencer.  Arthur  C. 
Spencer,  J.  J. 


Spencer,  Schnyler  C. . 

Sperry,  E.  D. 

SplUle,  Frank 


BtannlBlawsky,  Fenry.. 

Steyens.  Dudley  W 

SteTOnfi,  Lenn  L. 

Stnhoaan,  A.  D 

Story,  Henry  D 

Stout,  Geo.  C. 

Stowe,  Edwin  8 _^. 

Stowell,  Percy  E. 

Stratford,  J.  L 


Strode,  Victor  K.*^ 
Stuart,  DeU 


Sweek,  Alexander... 
Switaer,  H.  M 


Swope,  B.  F. 

Swope,  Goo.  W 

Sydenham,  Alyln  H... 

Talmage,  C.  W 

Tarpley,  Louis  H.  — 

Tnz^s-ell,  George 

Tliompson,  C.  C. 

Thompson,  R.  W 

Thorn,  James 


Thornton,  Thos.  G.. 

Timms,  Eugene  D 

Trayis,  Henry  8 

True,  James  N 

Turner,  B.  If  arrin... 
Tussing,  Amor  A 


Upton,  James  Monroe.. 
Van  Fridagh,  PauL 


-U-, 


-  9. 
-10-, 

-  9« 
.-9.. 
,-  9.. 
,-11-. 


-10« 
-  9-. 
..lO- 
..  9- 
_10-. 
-10-, 
-11-. 


..  9-. 
.-  9.. 
-8-. 
,.11-. 


-10.. 
-10-. 
^9- 
-10-. 
-  8-. 
-10-. 


,-  8.. 
-10-, 
-10-. 
-10« 

-  9. 

-  1.. 
.10.. 
-10« 
-10-. 


Psffi.  Tteir. 

-664 1892 

-181 1893 

.680 1892 

-205  (Pendleton) 1894 

-  68  (Pendleton) 1890 

-107 1895 

-783 1889 

-181 1893 

-  2  (Pendleton) 18«9 

-680 1802 

-779 1889 

-709 1895 

..808 1890 

-  25 1896 

-488 1891 

-  280 1893 

..240 1890 

.-681 1892 

-679 1892 

-.  25 1895 

-627 1894 

-456 1891 

-181 1893 

-680 1892 

-  16 1893 

-485 1894 

-  86 1895 

-763 1892 

-247 1890 

-778 1889 

-  21 1895 

.-181 1893 

..664 1894 

..720 1892 

-695 1895 

-786 1889 

..485 18^4 

-464 1891 

-677 1892 

-795 1889 

-845 1893 

..805 1893 

-  70 1893 

-715 1892 

-  24  (Pendleton) 1890 

-  98 1893 

-352 1893 

-181 1893 
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Boll  op  Attorneys. 


Mum. 

Vantine,  Ashley 

Van  Wjck,  Sidney  McM.  Jr.. 

Vawter,  WllHam  I. 

'^eaeie,  Arthur  L 

Vinton,  W.  T 


Vreeland,  Thaddens  Whitney.. 

Wade,  Edward  C 

Wagner,  John  P. 

Wagner,  T.  P 

Wait,  Chan.  N 

Walker,  D.  B 

Walker,  WUliam  H. 

Wall,  John  M 

Ward,  E.  L.  C 

Ward,  L.  A 


Ward,  Peter  H. 

Warren,  H.  8. 

Waterous,  Thoe.  G 

Watson,  D.L.,  Jr 

WatterB,A.W 

Welch,  Benjamin  P. . 

Wells,  Jerome  B. 

Wert,  Peter 


Wetherby,  Geo 

Wetzel,  Jacob  P.  — 
Whalley,  John  T. .. 
Wheeler,  Albee  K . 

Wheeler,  R.  O 

White,  G.  G 


Whitney,  Fred  Moore.. 

Wilbur,  Ralph  W 

Wilklns,  M.  O 

Williams,  David  D 

Williams,  John  M 

Williams,  William  A... 

WilUams,  Walter  P 

Willis,  Guy  G 

Wilson,  A.  King 


Wilson,  B.  F 

Wilson,  E.  E 

Wilson,  HoUis  8. . 
Wilson.  J.  HL 


Wilson,  Thos.  Edwin . 

Wilson,  Thos.  H 

Wilson,  T.  J 


Winchester,  Jason  8.. 

Winftree.  W.  H- 

Wilten^  T.  M 

Wolf,  A.  Walter 


-10- 


-181. 


.10« 


-279.. 
._720.. 
-181_ 


-1B98 


J1892 
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If  am*.  Volunu.  Pag:  Tear. 

Wright,  Geo.  £. 9 720 1892 

Wright,  Marlon 9 300 1890 

Wright,  Robert  C 1 69  (Pendleton) 1890 

Wyatt,  J.  R 9 288 1890 

YateB,  J.  Fred 10 181_— 1893 

Yates,  William  K 9 428 1891 

Yerex,  Albert  E 10 R'a -. 1894 

Y^oung,  C.  D 9 363 1891 

Young,  Geo.  D 8 771 188'J 

Young,  J.  E 10 485 1894 

Zink,  Howard  W 10 415 1894 
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ABANDONED  APPEAL  as  Walyer  of  Second  Ai)pcal.    Bee  Appial,  15. 

ABSTRACT  OF  RECORD. 
Umkxcussd  Failitbe  to  Obsiryb  Rules. 

1.  The  abstractor  the  record  Bpecllled  bv  the  Rules  of  the  Snprcino  Court  must 
be  filed  as  there  require/l  or  the  appeal  will  be  dlnnlaed,  in  the  abocnce  of  a  show- 
ing  to  excuse  the  omission.— CA>«e  y.  Cloae,  108. 

Whxm  Statement  of  Ebbors  is  Not  Required. 

2.  An  appeal  to  the  supreme  court  will  not  be  dismissed  because  the  abetrac^ 
does  not  contain  a  formal  statement  of  errors  as  required  by  the  last  paragraph  of 
Rule  9  of  the  Supreme  Court,  (24  Or.  60),)  where  the  appeal  is  fr  >m  a  decree  on  the 

C'   ftdlngs,  and  it  siitticieiitly  appears  that  the  alleged  error  upon  which  the  appel- 
t  Intends  to  rely  is  the  action  of  the  trial  court  in  sustaining  the  respondent's 
motion  for  the  decree.— A'<7)pfM:A  v.  Jones^  286. 

0M988I0M  MAY  BB  EXCUSED. 

8.  The  rules  of  practice  in  the  supreme  court  regarding  abstracts  and  briefb  were 
Intended  to  facilitate  buMincM),  and  it  is  Intended  that  they  shall  be  substantially 
complied  with ;  yet,  if,  through  excusable  neglect  or  overslKht,  E^ome  requirement  ha6 
been  omitted,  the  court  may.  on  a  proper  bbowing,  cxcukc  the  party  in  fault,  as 
where  a  brief  has  not  been  tiled  in  time  through  the  delay  of  the  printers.— AiQTpocA 
T.  Jones.  286. 

ACCEPTING  BENEFIT  OF  JUDGMENT  as  ConstitttUng  a  Waiver  of  the  Right 
to  Appeal.    See  Appeal.  2. 

ACCEPTANCE  OF  GOODS  is  not  always  Necessary  to  a  Complete  Sale.    Bee  Saxb. 

ACCOMPLICE. 

COBBOBOBATION  OP  ACCOMPLICB. 

1.  Under  section  1371,  Hill's  Code,  the  admissions  and  confession  of  the  woman 
with  whom  defendant  is  charged  with  having  coroinitted  adultery  are  not  suffi- 
ciently corroborated  to  sustain  a  conviction  where  the  corroborating  evidence  goes 
merely  to  show  that  there  was  an  opportunity  to  commit  the  act,  but  does  not  show 
an  adulterous  mind  in  either  party,  or  any  circumstance  from  which  adultery  might 
be  inierred.— State  v.  Scott,  331. 

Who  is  an  Aooomplicb  a  Question  fob  the  Coubt. 

2.  Whether  a  witness  is  or  is  not  an  accomplice  is  a  question  for  the  court,  where 
the  facts  in  relation  thereto  are  all  admitted  and  no  ii^ue  thereon  Is  raised  by  the 
eyidence;  but  if  the  evidence  is  conflicting  as  to  whether  a  witness  is  an  acoomptlce, 
that  ivae  should  be  submitted  to  the  Jury  under  proper  initructlons.~;^jtate  v.  CkMrr, 
389. 

Who  IB  AM  Aooompuci. 

8.  A  mature  person  of  ordinary  Intelligence,  who  knowingly  offers  as  a  bribe  to 
a  Juror  money  provided  by  another  for  that  purpose,  becomes  an  accomplice  within 
the  meaning  of  sectiou  1371,  Hill's  Code,  forbidding  a  conviction  upon  the  uncor- 
roborated testimony  of  an  accomplice.— jSKofe  y.  Oaarr,  889. 

ADMINISTRATORS. 

Payment  of  Allowance  to  Widow.    See  Ezecutobs  and  ADMiNisTBATOBa. 

ADMISSIONS  IN  PLEADINGS  by  InconslBlent  Defenaei.    Bee  Pleadings,  !• 

ADULTERY. 

Conoboration  of  Testimony  of  Accomplice.    Soe  Aooohplice,  L 
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ADVE'IPE  PARTIES. 

PrlnripAl  is  AdTene  Id  Suit  on  hlB  Bond.    8ee  Afpbal,  8. 
Grantor  in  Fraudulent  Deed  iB  not  Adrerae.    See  Aptbal,  4. 
Contractor  in  Mechanics'  Lien  Cue  is  not  Adverse.    See  Appbal,  6u 
In  Mechanicfl*  Lien  Cases  all  Claimants  are  Adyene.    See  Apfcal,  ft. 
Service  of  Notice  of  Appeal  on  Adverse  Parties.    See  Afpxal,  8,  4, 6,  ft. 

ADVERSE  POSSEa^^ION. 
Statutb  of  Limitations. 

1.  The  title  of  a  pcrH)n  who  has  been  In  advene  posranion  of  land  for  merp 
than  the  statutory  penod,  enterinf?  under  a  survey  which  both  be  and  tlie  adioinii.; 
proprietor  believed  te  be  correct,  cannot  be  affected  by  a  swbseqvMK  attrreT  novlSK 
ihai  the  division  line  had  not  been  correctly  located  by  the  first  ■orvey.— JVai  swi  ▼. 
Dryden,  350. 

MsHE  Claim  op  Owmbbseip. 

2.  Claim  of  ownership  of  premises,  in  the  absence  of  occupancy,  can  never  be- 
come the  foundation  of  an  adverse  right.— WVUojnette  Real  BdaJU  Ompang  y.  Bm- 
liriz,  4S5. 

CONSTRUCTIYS  PO8BX88ION. 

8.  Entry  and  occupancy  of  one  of  several  known  lots  or  tracts  conveyed  by  tlie 
frame  instrument  is  not  constroetively  an  oooupancy  of  all,  for  the  pnzpose  of  adreiii 
possession.—  WiUameiU  Heal  £MaU  Company  v.  Ilaubrix^  48&. 

AFFIDAVIT. 

Requisites  of  Affidavit  to  open  Judgment  or  Decree.    See  JuoGMXim^  4L 

AGENTS  AND  AGENCY. 

SODRCB  OF  AOBNT'S  AUTHOBITT. 

1.  The  existence  of  an  agent's  autlK>rIty  depends  upon  the  intention  of  the  priia- 
c*pal,  and  is  purely  a  question  of  fact— Cbfin«a  v.  IfeLiuffhlin,  230. 

Proof  of  Agbmcy. 

2.  The  authority  of  an  agent  cannot  be  proved  bv  the  alleged  agent's  own  state- 
man  ts  or  acts,  unless  it  be  also  shown  that  the  principal  knowingly  aoqnieeeed 

therein.— Conn^fi  v.  MeLoughUn,  280. 

Power  of  Aobkt  to  Exbcutb  Notb. 

8.  An  agent  authorized  to  manage  and  dispose  of  a  sash  and  door  manaikotDfing 
plant  has  no  authority  to  execute  a  note  in  the  name  of  his  principal  in  payment  for 
lumber,  it  not  appearing  when  the  lumber  was  purchased,  or  that  it  was  used  or  in- 
tended for  the  benefit  of  the  prlucipaL—  Qmneuy.  McLoughlm,  230, 

Presumption  of  Agbncy  fbom  Suppbbsud  Evidbkce. 

4.  Where  the  authority  of  an  alleged  agent  to  execute  a  note,  in  aa  action 
thereon  against  the  principal,  is  in  issue,  the  failure  of  thA  agent,  who  wm  an  un- 
willing witness,  to  produce  his  power  of  aitorney,  does  not  of  itself  raise  a  prftsnmp- 
lion  that  he  was  authorized  to  execute  the  note—  OonneU  v.  Melxm^klm,  280i 

Waivbr  bt  Aobkt  of  Tbrms  of  Iusubakcb  Poucy. 

6.  Where  a  fire  insurance  policy  provides  that  no  officer  or  agent  shall  have 
power  to  waive  auy  of  its  conditions,  except  by  writing,  and  that  no  privilege  af- 
fecting the  insurance  shall  be  claimed  by  the  assured  unless  so  written,  a  parol 
waiver  of  aiiv  of  the  proyisions  of  the  policy  by  the  agent  from  whom  the  iBsuraBee 
was  obtained,  after  it  has  been  accepted  by  the  aaured,  is  a  nullity.— J^pom  y.  Wdt- 
Chester  Insnrance  Company,  289. 

Implied  Authority  of  Agent. 

6.  A  traveling  agent  and  solicitor  of  orders  has  no  implied  authority  to  reseiBd 
or  change  a  contract  made  with  him  for  the  pnrokase  of  geods,  after  the  reeotpt  of 
Ihe  goods  by  the  other  party.—  £r iff/tarn  v.  IfiMord,  886. 

False  Pretenses  bt  Agent. 

7.  An  instruction  that  an  agent  is  not  supposed  to  exceed  his  atithorifey,  and 
cannot  bind  his  principal  if  he  exceeds  his  authority,  is  reversible  error  ea  a  trial 
for  obtaining  a  signature  to  a  draft  by  falsely  pretending  that  it  was-fiar  tlse  aeeeas- 
morlation  of  the  principal,  as  it  gives  the  impressioa  that  defendaat  wonld  be  ertsa* 
Inally  responsible  if  he  exceeded  his  authority,  however  InnocenUy.—JfeBii  y.  ITaws 
com,  427. 
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JLG15NTS  AND  AOKKCTT- CONCLUDED. 
PAB9fc  Syidsmob  to  Show  Real  Pabths  to  Wrttten  IirsntTTicBirr. 

5,  Pftrol  iestimonj  Is  admiflsiM*  to  ahow  that  a  contract  which  la  not  a  nego- 
tiable lnBtram««t,  and  not  required  to  be  under  ^eal,  althooffb  to  in  fact,  executed 
bv  and  in  the  u^me  of  an  agent,  is  the  contract  of  the  prlaeipal,  aUboufh  the  prin- 
efp<l  ia  known  to  the  other  contracting  part7  at  the  date  of  its  exeoation.—  Bmrw^  y. 
Cfoodale,  465. 

ALLOWANCE  TO  WIDOW.    See  EXBCUT0B8. 

ALT^ED  WRITING  AS  Eridence.    See  Eyidekce.  7. 

AMENDMENT. 

Of  PIeadlng8  to  Coniionn  to  Proofs.    See  PLEADnrofl,  5. 
Discretion  of  Court  in  Allowing  Amendments.    See  PLEADmas,  6b 
Amending  by  Changing  Names  of  Parties.    See  Pleadinqs,  11. 
Of  Proof  of  Service  of  Notice  of  Appeal.    See  Appeal.  19. 
Useleu  AmcDdment  will  be  Refused.    See  PLXADiNoa.  12. 

ANNUAL  WORK  on  Mines  Defined.    See  Mines.  2,  8. 

ANSWER.  Inconsistent  Defonies.    See  Pleadings,  1. 

APPEALABLE  ORDER.    See  Appeal,  16. 

APPEAL. 
Appeal  from  Consent  Decree. 

1.  A  decree  entered  at  the  request  of  a  party,  the  other  party  being  present  and 
expressly  consenting  thereto,  connot  be  appealed  from  br  either  side.  Such  a  decree 
will  be  gorerned  by  the  provisions  of  section  5.T6.  Hill's  Code,  although,  strictly 
speaking,  it  is  not  a  decree  given  either  by  confession  or  for  want  of  an  answer.— 
Schmidt  V.  Oregon  Gold  Mining  Company,  9. 

Accepting  Pabt  op  a  Judoment  as  a  Waiver  op  Right  to  Appeal. 

2.  In  actions  at  law  the  entire  case  Is  either  affirmed  or  reversed,  so  that  an 
appeal  cannot  be  taken  from  a  part  of  a  judgment,  and  the  balance  of  it  be  accepted; 
ihus,  where  a  judgment  went  for  plaintiff  for  the  amount  of  a  note,  but  the  court 
refhsed  to  allow  any  attorney's  fee.  the  plaintiff  cannot  accept  the  money  adjudged 
to  him  on  the  note,  and  then  appeal  from  the  refusal  to  allow  the  attorney's  fee,  for 
if  the  case  Is  reverse^l  for  one  purpose  It  is  for  all  purposes,  and  the  question  of  the 
amount  due  on  the  note  must  bo  tried  again.— jBimA  v.  Mitchdl,  92. 

Who  ABE  Advekse  Parties. 

8.  Where  a  treasurer  and  his  bondsmen  are  iointly  sued  on  his  official  bond,  and 
the  former  bufiVrs  a  default,  but  the  sureties  mate  a  succes.sful  defense  on  the  merits 
of  the  ease,  Uie  ircasurer  is  "an  adverse  party  "  within  the  meaning  of  section  637  of 
nill's  Code,  and  must  be  served  with  the  notice  of  appeal,  for  the  decision  of  the 
appellate  court  aHects  the  principal  just  as  it  does  his  sureties.— Jacibvon  County  y. 
Bloomer,  110. 

4,  The  grantor  In  a  conveyance  of  property  claimed  to  be  fraudulent  as  to  cred- 
itors is  not  a  necessary  party  to  a  suit  to  set  aside  such  conveyance,  and,  as  his  inter- 
terest  cannot  be  affected  by  the  result,  he  is  not  an  "adverse  party,"  and  the  notice 
of  appeal  need  not  be  served  on  him.—  Bennett  v.  Minoti,  339. 

6.  In  a  mechanics'  Hen  case  the  contractor  is  not  an  "adverse  party  "  and  need 
not  be  served  with  the  notice  of  appeal,  where  he  has  not  been  served  with  summons 
an4hasnot  appeared,  though  named  in  the  pleadings  as  a  defendant.— Os{>om  v. 
Logut,  302. 

6.  In  mechanics'  lien  cases  all  the  lien  claimants  are  "adverse  "  to  each  other, 
within  the  meaning  of  section  537,  Hill's  Code,  and  must  be  served  with  the  notice 
of  appeal.— Octom  v.  Logw,  802. 

Costs  on  appeal— Discretion  op  Court. 

7.  Where  a  judgment  is  modified  on  appeal  to  the  circuit  court,  the  questiou  of 
costs  Is  in  the  sound  dtocretion  of  that  court,  and  its  decision  will  be  disturbed  only 
in  ca&e  of  abuse.—  Suocur  Pine  Lumber  Company  v.  Oarrettj  168. 
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AFPEA^L—  Concluded. 

CROn-APPXAL. 

8.  A  party  to  a  Judgment  or  decree  who  has  not  appealed  is  presumed  to  be  eai- 
i.  Qed,  ana  cannot  ask  the  appellate  tribunal  to  modify  or  reTeise  the  decision  of  the 
lover  court.—  Thornton  ▼.  Krtmbei,  271. 

Abstbact  — Formal  Statsxekt  op  Errors. 

9.  An  appeal  to  the  supreme  court  will  not  be  dismissed  because  the  abstract 
does  Dot  contain  a  formal  statement  of  errors  ss  required  by  the  la6t  paragraph  of 
Rule  9  of  the  Supreme  Court,  (34  Or.  600.)  where  the  appeal  is  from  a  aecre«  on  the 
pleadings,  and  it  sufficiently  appears  that  the  alleged  error  upon  which  the  appel- 
lant Intends  to  rely  is  the  action  of  the  trial  court  in  sastaixung  the  respondent's 
motion  for  the  decree.— ^cppocA  v.  Jones,  286. 

DisxissiNO  Appeal  for  Failure  to  File  Brief. 

10.  The  rules  of  practice  in  the  supreme  court  regarding  abstracts  and  briefk 
\"<?ro  intended  to  facilitate  business,  and  it  is  intended  that  they  shall  be  snbstan- 
lially  complied  with;  yet,  if,  through  excusable  neglect  or  oversight,  some  require- 
ment has  been  omitted,  the  court  may,  on  a  proper  showing,  excui^e  the  party  in 
faull.  as  where  a  brief  has  not  been  filed  in  time  through  the  delay  of  ihe  printer.— 
Keppach  V.  J<me9,  286. 

DisjossiNo  Appeal  for  not  Filing  Abstract. 

11.  An  appeal  will  be  dismissed  where  appellant  fails  to  serve  and  file  the  ab- 
fttract  of  the  record  required  bv  the  rules  of  the  court,  ( Rules  4  and  9,  24  Or.  5d5-597.) 
though  part  of  the  record  has  been  lost,  no  effort  having  been  made  within  a  reason- 
able lime  to  supply  the  missing  papers.— Ctose  t.  CIok,  1U8. 

Service  of  Notice  of  Appeal  on  Respondent's  Attorney. 

12.  Where  nothing  appears  in  the  record  to  show  the  residence  of  respondent's 
sttomey,  it  will  be  presumed  that  he  resides  in  the  county  where  the  trial  was  had, 
and  that  his  admission  of  service  of  a  notice  of  appeal  from  the  circuit  to  the  su- 
preme court  was  there  made.— i?€nn«tt  v.  MinoU,  339. 

13.  It  will  be  presumed  by  the  appellate  court  in  support  of  a  return  of  service 
of  notice  of  appeal  from  a  judgment  of  a  Justice  of  the  peace,  that  the  attorney  for 
the  rcs{>ondent  upon  whom  the  service  was  made  was  a  resident  of  the  county, 
Avhcre  nothing  to  the  contrary  appears  in  the  transcript  on  appeal.— 2/u^A«s  v. 
Clemens,  440. 

Time  to  Determine  When  Parties  are  Adverse. 

14.  The  question  of  who  are  "adverse  parties"  necessary  to  be  served  with  the 
notice  of  appeal  must  be  determined  by  the  conditions  existing  when  the  appeal  is 
taken,  and  all  who  are  then  "adverse"  must  be  served.— 0«6om  v.  Logus,  302. 

Right  to  Second  Appeal. 

15.  An  attempt  to  take  an  appeal,  which  in  consequence  of  an  irregularitv  Is 
not  perfected,  does  not  take  away  the  right  to  another  appeaL— 0«&om  v.  Logu»,  302. 

Final  Order. 

16.  An  order  overruling  a  demurrer  to  a  bill  of  discovery,  and  requiring  defend- 
ant to  answer  interrogatories  set  forth  therein  is  "final"  for  the  purposes  of  appeal. 
—  S^xUe  v.  Security  Savings  Company,  410. 

Filing  of  Transcript  on  Appeal  from  Justice  Court. 

17.  A  transcript  from  a  Justice's  court  may  be  filed  with  the  clerk  of  the  circuit 
court  immediately  after  the  appeal  has  been  allowed  by  the  justice  without  allowing 
any  time  for  excepting  to  the  sureties  on  the  appeal  bond,  or  for  such  sureties  to 
jubtify  If  excepted  io.— Hughes  v.  Clemem,  440. 

Findings  on  Conflicting  Evidence. 

18.  Findings  of  the  trial  court  on  conflicting  testimony  will  not  be  disturbed  on 
appeal,  unless  they  are  dearly  against  the  weight  of  evidence.— JMS(i<x  v.  JSivrrt,  460. 

Amending  Proof  of  Service. 

^9.  An  imperfect  proof  of  service  of  a  notice  of  appeal  may  be  amended  on  mo- 
tion so  as  to  conform  to  the  fact.— 5ar6fc  v.  Ooodale,  4d5. 

APPEARANCE. 

An  appearance  by  a  party  will  be  presumed  to  have  been  general  so  as  to  give 
the  pourt  Jurisdiction  of  the  person  where  the  record  fails  U>  show  that  the  appear- 
ance was  special.  -Gocffrey  v.  Douglas  Oounty,  446. 
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APPOCATION  TO  SET  ASIDE  DECREE. 

M^iiofi  mast  be  Granted  within  one  Year.    See  Decrees,  8. 
Affldarit  must  show  some  statutory  Ground.    See  Ducrkks,  7. 
Correcting  for  Clerical  Mistake  after  Close  of  Term.    Fee  DECitsis,  f. 

ASSESSMENTS. 

Inaccuracy  not  Ground  for  an  Injunction.    Bee  Taxes,  4. 

Omitting  Assessments  docs  not  E>top  Present  Taxation.    See  Taxes,  3. 

Alteration  of  Assessment  by  Board  of  Equalization.    See  Taxes,  9, 10, 11, 

ASSESSMENT  WORK  on  Mines  Defined.    See  Mimes,  3. 

ASSIGNEE  OF  CHOSE  IN  ACTION. 

An  assignee  of  a  cliose  in  action  in  Oregon  may  maintain  an  action  thereon  In 
hi*  own  naiu",  although  ho  p.iid  no  consideration  therefor.— Grc^airc  t.  Roarlu:,  275. 

ASSIGNMENT  FOR  CREDITORS. 

An  assignor  for  creditors  who  has  compounded  and  settled  with  his  orMitora 
cannot  maintain  a  suit  in  oquliy  auaiii'-t  his  a»<^ignee  to  compel  a  fiiml  iicountiiig, 
^jit  uiUFt  prococd  in  the  a<-lffnment  matter  for  iht-  Rccomyilisliment  of  sn<li  pnrpose. 
.(•lious  ;U73-31.S7.  Hill's  ro-lo.  prt-j^crilie  a  comph-fo  procoiiire  fur  tho  mli.;  lUstr.iliDn 
:iu«l  >L'tt!ei;ient  of  a'^'«i;jnL'd  est'ites.  and  must  be  cotisiderecl  a  hubfiituto  forlhc  » -luity 
power  to  comyiel  the  execution  and  performance  of  a  trust  in  such  matters.— .s>rmA:^« 
T.  Wallace,  \^>i. 

ASSIGNMENT  OP  ERRORS.    See  Appeal,  9. 

ATTACHMENT  AND  GARNISHMENT. 
Time  When  Attachment  Lien  Attaches  to  Chattels. 

1.  A  writ  of  attachment  eremites  no  lien  on  por>5onftl  property  until  it  is  actaally 
taken  into  the  custody  of  th"  otVicer  if  it  if  cnpahli'  «{'  ni.  nual  deliver.^;  and  when 
the  property  is  in  se\eral  p.'ir.^  K  so  as  to  ro'^nire  soparate  and  distinct'seizures.  the 
lien  as  loem-h  altaclifs  only  a<  «)f  the  tini.-  of  il«  uct'.al  strizure.  and  does  not  relate 
baclc  to  the  time  of  tlie  seizure  of  tin*  lir>t  parcel.— J/tu-uv/^  v.  BoUcs,  1. 

Payment  as  a  Defense  by  GARNimtEE. 

2.  Th'^  burden  of  provincr  payment  is  al ■•.ays  on  the  party  pleading  that  defense, 
and  this  is  the  rule  npplic.Me  to  jiro'-ociini:^  aijainht  a  Karniflliee  who  admits  an 
Indeblediies-*  lo  t:ie  d<l«'n<]anl  a  shnrt  ti.in-  iMfoicthe  -ervir-esof  the  u.irnishmenr, 
but  claims  lo  liave  paid  the  debt  before  rt-ceiviug  the  writ.— H'iWw  v.  Holmes,  206. 

ATTACHMENT  WiLL  SUSTAIN  CREDITOU'S  BiLL. 

3.  A  lien  by  attach mont  will  sustain  a  creditor's  bill  without  reducing  the  claim 
to  a  judgmei.t.— i;c/.WfW  v  MinoU,  oo9. 

ATTEMPTED  APPEAL. 

Ineffectual  Attempt  does  not  Preyent  Subsequent  Appeal    See  Apfial,  15. 

ATTORNEY   AND  CLIENT. 
Presumption  of  Attornky's  Authority. 

1.  Tlie  courts  must  presume,  in  the  absence  of  a  showing  to  the  contrary,  that 
orders  and  i»roci«ediii«»s  of  attorneys  in  the  conduct  of  ca^cs  are  made  and  concluded 
under  projKir  anthuiity  from  their  clients,  and  when  it  is  desired  to  impearh  the  acti 
of  atlorney.s  as  beyond  the  terms  of  their  eniployniont,  the  proper  method  is  to  mov« 
in  the  lower  court  wliere  the  facts  may  be  determined  by  ustiniony,  rather  than  by 
an  appeal  from  the  ol»jectlonable  proceeding.— iJc/wnWi  v.  Oregon  Gold  Mining  Corn- 
pony,  9. 

Presumption  of  Re«-idence. 

2.  It  will  be  presumed  that  an  attorney  in  a  case  resides  In  the  county  wherw 
the  caoe  was  tried,  and  that  liis  acceptance  of  service  of  a  notice  of  appeal  was  made 
in  »uch  county.— i^am^/i  v.  MinoU,  339. 

ATTORNEY-GENERAL. 
Signature  of  Public  Law  Officer  to  Private  Bill. 

1.  The  mere  sijjnature  of  the  attorney-general  or  other  public  law  officer,  in  his 
official  capacity,  to  a  complaint  or  bill  bhown  to  be  that  of  a  private  relator,  is  not 
28  On.— 45, 
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ATTOENEY-OENERAL— Concluded. 

■oQioloot  to  knprMs  it  with  the  fuuctions  and  capacity  of  am  iiifonttatlo&  competent 
to  but  in  motion  the  machinery  of  the  coorts,  wherehy  tber  will  take  cocnizance  of 
quDStioaa  portaintof  to  the  high  prerogative  powen  of  the  ilale  or  afl^iiag  the 
whole  peopto  ia  their  soTerelgn  capacity.— JSta(e  exreL  y.  Lord,  499. 

ACTION  AOAINST  PUBLIC  OFFICIALS  Df  ICATTBBS  OF  PUBLIC  CONCERN. 

2.  In  CA^s  of  purely  public  concern  affecting  the  welfare  of  the  whole  people 
ov  the  state  ai  large  the  actloa  of  a  court  can  be  inroked  only  by  snch  executive  offl- 
ears  of  the  state  as  are  by  law  intrusted  with  the  discharge  of  suck  duties.— ^Stai«  ex  ret 
T.  Lord,  498. 

BANKING  CORPORATIONS. 

"Transacting  Business"  Defined.    See  CoRPOBATiONa. 

BBKEFIT  OP  JUDGMENT. 

Accepting  Part  of  Judgment— Right  to  AppeaL    See  Appeal,  2. 

BEST  AND  SECONDARY  EVIDENCE.    See  EVIDENCE,  8;  Cbiminal  Evidence,  17. 

BILL  OF  DISCOVERY. 

In  order  to  sustain  a  proceeding  under  section  3143  of  Hill's  Code,  authorizing  a 
bill  of  discovery,  with  Interrogatories  attached,  when  the  governor  "is  informed  or 
has  reason  to  t>elieve"  that  any  bank  has  any  money  or  other  property  that  has 
escheated  to  the  state,  the  bill  and  interrogatories  mu&i  be  directed  to  some  specific 
luad  alleged  to  be  in  the  custody  of  the  bank,  and  must  show  that  the  btate  has  a 
canse  of  action  as  to  such  fund,  and.  further,  that  the  desired  information  will  aid 
such  action.  I'nder  the  section  ciied  a  general  inquisitorial  proceeding  cannot  be 
maintained.— 5to^«  y.  Security  Savingt  Qnnpany,  410. 

BILLS  AND  NOTES. 

An  agent  authorized  to  manage  and  dispose  of  a  sash  and  door  manafactnriDc 
plant  has  no  authority  to  execute  a  note  in  the  name  of  his  princinal  in  payment  <>f 
lor  lumber,  it  not  appearing  when  the  lumber  was  purchased,  or  that  it  waa  used  or 
intended  for  the  benefit  of  the  principal.— CbnneU  r.  MeLoughUn^  230. 

BOARD  OF  EQUALIZATION. 
Altebations  by  Board  of  Equalization. 

1.  That  alterations  are  made  by  the  board  of  equalization  on  the  assessment  roll. 
upon  pages  before  and  after  that  on  which  appears  aa  assessment  against  a  given 
taxpayer,  rai».cs  no  presumption  that  the  board  approved  such  assessment.— <?ec(/iry 
V.  Douglas  County,  446. 

PuEsuMPnoN  OP  Equalization  by  Board. 

2.  Where  an  assessnieiit  roll  contains  a  column  headed  "As  Equalized  by  the 
County  Board,"  it  will  be  presumed,  where  no  entry  appears  in  that  column  opposite 
an  asfcessment,  that  the  assesi^meut  was  not  equalized  by  the  county  board.— c^^cy 
T.  l)9ugia*  County,  446. 

Presuhption  as  to  Judgment  Equalizing  an  Asskssxbnt. 

8.  When  It  appears  that  a  board  of  equalization  or  a  county  court  has  once  ac- 
quired jurisdiction  of  the  i)er«)u  of  the  taxpayer  whose  assessment  is  equalized  it 
Will  be  prai^uiiied  that  the  subsequent  proceeilings  were  regular  and  sulticient  to 
sOBlain  tne  judgment  entered.— Go<(^r(y  r.  Douglas  County,  446. 

BRIEFS. 
It  Is  intended  the  rules  regarding  the  preparation  and  filing  of  abstracts  and 
hrlds  in  the  bupreme  c«>urt  shall  be  Kubstantially  complied  with;  yet  upon  suflteient 
BbMMog  a  failure  may  be  excused.- A'cfppoeA  y.  J9ncs,  286. 

BURDEN  OF  PROOF. 
Fbotiko  Forfeiture  of  Mining  Claim. 

1.  The  burden  of  proof  is  always  on  the  i>ftrty  who  claims  a  forfeiture  of  a  mln- 
fng-elaim,  that  being  an  affirmative  defense.— i/t^op  v.  BaUU:y,  119. 

Oh  Party  Pleading  Payment. 

%  TiM  burden  of  proving  payment  Is  always  on  the  party  pleading  that  defense, 

Snftfixto  is  the  rule  applicabie  to  proceedings  against  a  garnishee  who  admits  an  in- 
ctKiodness  to  the  defendant  a  short  time  before  the  service  of  the  gamisment,  btit 
clakns  to  have  paid  the  debt  before  receiving  the  writ.—  WiOit  v.  Hotmu,  266. 
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CASES  FROM  THE  OREGON  REPORTS  that  are  Cited,  ApproTCd,  FoUowfd' 
Disting:utehed,  Criticibed,  and  OTerruled  in  this  Volume,    bee  Obeoom  Ciu^JUi. 

CERTIFCATE. 

Road  Sup«rTisor'fl  Certiftcate— Subject  of  Forgery.    See  Ckim inal  Ljlw,  1. 

CHARGING  JURY. 

InBtruction  as  to  Applause  by  Audience.    See  Juby  Trial,  4. 
InstrucHons  need  not  be  Duplicated.    See  Jdby  Trial.  6. 
Abstract  Propositions  miist  not  be  Given.    See  Jury  Trial,  12. 

«•  CHARITABLE  INSTITUTIONS." 
What  Charitablx  Institutions  arr  not  Taxabls. 

1.  To  constitute  a  bencTolent  cori)orallon  a  "charitable  "  one  within  the  Rfceai- 
tng  of  article  IX,  ^  1  of  the  btate  couiitituiion,  and  section  2732,  Hill's  Code,  esetspt- 
ingfrom  taxation  certain  property  of  "charitable  iDStitutions,"  it  is  not  oeeeawiry 
that  its  bcnelits  be  extended  to  needy  persons  generally  without  rerard  to  the  gela- 
tion the  recipient  may  bear  to  the  society  or  to  duca  or  fees  paid ;  but  it  is  stlU 
"charitable"  though  ft  re»tricls  its  benefactions  to  its  own  members  and  tkeir 
families.—  Hibernian  BcncvoUtU  Sjciity  v.  KtUy,  173. 

PROPEBTY  or  Charitable  Institutions  Exempt  from  Taxation. 

2.  Under  subdiyislon  3  of  section  2732,  Hill's  Code,  which  provl<le8  that  "such 
real  estate  belonging  to  charitable  inMitiitlons  as  slmll  be  actually  occupied  f<'r  tlie 
purposes  for  which  they  were  iiicorjiorated"  shall  be  exempt  from  taxation,  a  build- 
ing owned  V^ya  charitable  institution,  only  part  of  which  in  occupied  for  the  ^r- 
poses  of  the  iu'^titution,  i«  not  exempt,  though  the  revenues  derived  from  the  use  of 
the  remainder  of  the  buildini;  are  devoted  to  the  obiecUs  of  the  institution,  under 
this  section  the  tebt  of  the  exeniitiitm  is  the  use  of  the  properly  itself,  and  not  the 
application  of  the  income  derlve<l  from  it.  In  such  caws  tlie  assessor  should  so 
value  the  property  that  ihe  tax  will  really  be  paid  by  the  unexeuipt  part,  though 
the  a&sessment  may  run  against  it  nll.-^ Hibernian  Benevolent  Society  v.  KeUy,  173. 

CHATTELS. 
A  writ  of  attachment  creates  no  lien  on  personal  property  until  it  is  actually 
taken  into  the  custody  of  the  officer  if  it  is  capaple  of  manual  delivery;  and  wheu 
the  property  is  in  several  parcels  so  as  to  require  separate  and  distinct  seizures,  the 
lien  as  to  each  attaches  only  as  of  the  time  ot  its  actual  seizure,  and  does  not  relate 
back  to  the  time  of  the  facizure  of  the  firbt  parcel.—  MaxuxU  v.  Boiies,  1. 

CHOSE.S  IN  ACTION. 
Action  by  Assignee  of  Chose  in  Action— Considebation. 

1.  An  assignee  of  a  chose  in  action  in  Oregon  may  maintain  an  action  tberoD  fa 
his  own  name,  although  he  paid  no  eonsideratiou  therefor.— Gre^oirc  y.  Rourke,  276. 

Pleading  Assignment  of  Chose— Surplusage. 

2.  It  is  not  incumbent  upon  an  aasign'.e  of  a  chose  in  action  to  show  that  he  paid 
a  consideration  therefor,  because  the  complaint  avers  a  sale  as  well  as  an  assign- 
ment to  him,  for  the  allegation  in  regard  to  tue  sale  may  be  rejected  as  surplusage.— 
Gregoire  v.  Jiourke,  275. 

CLERICAL  MISTAKE  in  Judgment. 

Vacating  after  Term  has  Closed.    See  Judgments,  6. 
When  Mistake  te  not  Apparen  t    Bee  J  udg ments,  5. 

CLOUD  ON  TITLE. 
The  averment  in  a  complaint  to  remove  a  cloud  on  title,  that  defendant  claims 
ua^r  a  Ux  deed,  sufliciently  shows  the  apjmrent  validity  of  the  outstanding  title, 
aa  atax  deed  in  Oregon  is  prima  Jacie  evidence  of  title.— i>»ai/  v.  Schnider,  4S7. 

CODE  CITATIONS  in  this  Volume.    See  Statutes  of  Oregon. 

COLLATERAL  ATTACK. 

Or  a  prosecution  for  larceny  by  a  bailee,  even  if  proof  of  demand  on  defeadaBft 
was  necessary,- the  undi»put«d  evidence  showing  an  actual  conversion  and  fraud- 
ulent application  of  a  note  and  its  proceeds  to  defendant's  us«,  contrary  ta  th^iermA 
of  the  teilQMnt,— ebjecticka  coukl  not  t>e  made  to  the  ren^alarity  of  the  a^poiatOMiiA 
of  the  gtiardian  wbe  made  the  demand,  the  court  making  the  appefntmeat  iMTlni; 
^oftodiction  of  tbe  subject-matter  and  the  parties.- State  v.  Thomjuogi,  2H. 
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CONFESSIONS. 

Admissabilityof— EzclosioDOf  Jorj  During  Preliminary  Examination— DU- 
ere  I  ion  of  Court.    See  Ckimimal  Law,  7. 

Corroboration  of  Confesaion  of  AccompUoe.    Bee  Cbqukal  Law.  9. 

CONFIRMATION  OF  EXECUTION  SALES. 

Power  of  Court  to  Confirm  Irregular  Sales.    See  Execution  Sa  i.l^,  L 

Sale  of  Real  Estate  m  maste^  Diacretion  of  Sheriff.    See  Exxc  r :  ion  Sales,  4. 

Extent  to  which  Confirmation  Cures  Infirmities.    See  Execution  Sales,  6. 

CONFLICTING  EVIDiiNCE. 

Findings  so  Based  not  UsoaUy  Disturbed.    See  Etidbkcs,  10. 

CONFLICT  OF  LAWS. 
JuaisDiCTioN  TO  Emforoi  Laws  of  Another  State. 

1.  It  would  seem  that  a  statutory  lien  of  one  state  ought  to  be  enforced  in  the 
court  of  anuther  .vlMte  haTing  Jurisdiction  of  the  subject  matter  and  parties,  unJess 
there  is  a  prescribed  piocedure  for  its  enk>Tcement  wuich  aUaehes  as  part  of  the  lia- 
bility, or  unless  lis  euiorcemeut  would  be  against  good  morals  or  natural  justice,  or 
prejudicial  to  the  general  interests  of  the  citizens  of  the  forum,  under  the  gen«ral 
principles  discui»s?d  Id  Aldrich  t.  Anchor  Coai  Company,  24  Or.  32,  but  this  point  is  not 
decided.— lYortA  I'acijic  Lumber  Comitany  t.  Lang,  216. 

Enfobcemsnt  of  Liens  of  Another  State. 

2.  Where  the  statute  of  Washington  provided  that  a  lien  on  saw  logs  shonM  not 
be  binding  fur  more  thau  twelve  mouths,  unless  a  c-ivll  actiou  shouid  be  brought 
within  that  time  to  enforce  such  lien,  and  a  suit  was  commeuced  in  Washingten  in 
due  time,  but  the  logs  where  tlicicaftcr  removed  to  Oregon  beiore  a  decree  was  en- 
tered, a  {iuit  cannot  be  maiiained  In  Oregon  after  the  twelve  months  have  expired, 
lor  the  property  having  been  beyond  the  jurisdiction  of  the  Washington  coort  when 
the  decree  wa.s  entered,  the  lien  was  not  hxed  thereby,  even  coucednig  that  the  lien 
can  be  enforced  in  Oregon.— A'or^  Pacific  Lumber  Company  ▼.  Lang,  247. 

CONSENT  DECREES. 

Consent  Decrees  cannot  be  Appealed  from.    See  Decrees.  1. 
Conditions  beyond  the  Scope  of  the  Pleadings.    See  Decrces.  2. 
Valid  if  within  General  Scope  of  the  Case.    See  Dbcesks,  3. 

CONSIDERATION. 

It  is  not  necessary  for  an  assignee  of  a  chose  In  action  to  have  paitl  any  consider- 
ation for  the  chobc  to  enable  him  to  sue  therefor  in  his  own  u&mv. -^Oregoire  v. 
Sourke,  276. 

CONSTITUTION  OF  OREGON. 

Article  VII,  section  17,  State  ex  rd.  v.  Lord,  494. 

Article  IX,  section  1,  Hibernian  Benevolent  Society  y.  Kelly,  173. 

Article  XV,  secUon  1,  Eddy  v.  Kincaid,  637. 

CONSTITUTIONAL  LAW. 
Practice. 

1.  Courts  will  not  pass  upon  constitutional  questions  unless  they  are  necessary 
to  the  determination  of  a  ctMse.— State  ex  rel.  v.  Lord,  499. 

Jurisdiction  of  Equity. 

2.  A  court  of  equity  will  not  assume  to  determine  the  constitutionality  of  a  Iec> 
islative  act  unless  the  esse  comes  within  some  recognized  ground  of  equity  juxtedlo- 
tioB,  and  presents  some  actual  or  fefareatened  infringement  ef  the  rights  of  property 
on  account  of  such  unconsiitutloual  legislation.—  male  ex  rd,  y.  Lord,  499. 

Contemporaneous  Construction  of  cokctitutiok. 

8.  Where  a  certain  construcUon  has  been  placed  on  a  consHtutSen  by  a  series  of 
legislative  acts,  and  that  censtructlon  has  been  for  a  long  ikae  accepted  by  the  peo- 
ple and  the  difl'erent  departments  of  goyernmeatk  the  courts  will  hrsHaie  to  depart 
trom  it;  such  a  practical  exposition  is  «ftea  of  centreUiag  inAueBce.— Aftfy  ?.  JTui- 
caid,  Aii?. 
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CONSTITUTIONAL  LAW — Concluded. 
Lkqislative  Power  to  Appoint  Railroad  Commissionem. 

4.  In  view  of  the  fact  that  the  Ore(,'on  le^'islature  ha.s  from  the  orfi:anlzatlon  of 
the  slate  crtMic^l  niimeroiM  i.wi.lic  (il!ire:>  hihI  api-diiiteJ  jfisoiiH  to  till  them,  and  that 
the  blate  conaimiioii  cvuKaiu*  no  cxpjehs  mliitiitioa  ugaiiist  the  exercise  of  kUcU 
power  by  tbe  lo>4:>lttlurc,  tlie  court  foois  bound  to  now  hold  ilint  seciloii  4(.i03,  UiU'B 
Ctxlc,  which  vtJbiM  iu  the  legislature  the  power  to  appomt  railroad  commihisiouen,  U 
oonsiitutioual.— A</'/i/  v.  Kincaid,  i<i7, 

Texuke  of  Office  of  Kailroad  Commissioner. 

5.  Ill  vi'  w  ().  liie  provision  iu  article  XV,  Bcrlion  1  of  the  stale  roust itutlon,  thftt 
•'all  ollici'ii!  .-.luii  hold  ■,  heir  olVioes  uniil  ilieir  bwcces-^rs  are  eluttetl  iiU>l  iiualifiod," 
aud  the  liiril.tT  i-rovlso  iu  the  net  criMtiUK  the  hoanl  ol  railroad  cm  iiniiis«-Kmers  that 
guch  otlieer>  "sluill  hold  their  oli.ce  for  aud  during  the  term  of  two  years  and  uutil 
their  fcUM'e^>''r^  are  eKo'ed  ami  (ii..il:fied  aa  in  llii^aet  piovitli'd,"  ii  necessarily  Ibl- 
lows  that  li>**  Jailure  ot  the  lej^i.'-i.unre  lo  elect  a  hUece>sor  lo  a  railroad  coniniivsiouer 
at  the  ex]  ii.vUi  n  o!'  his  term  of  ollii-J  does  uol  crrKle  a  \a('uncy.  and  lli<-  incumbent 
is  entitled  i*>  :hu  cmoiumeutd  of  buch  oihce  until  hib  BucceiMor  ih  duly  eicclcd.—  Eddy 
T.  Kincaid,  :,o7. 

KsPEAL  BY  Implication— Statutory  Construction. 

C.  The  \usfr.tiian  IJallot  Law  of  eiKhteen  !inn<lrod  and  ninety-one,  (l4iws,  1891, 
J).  8,)  seciion  1  ol  which  lixea  the  daleot  the  general  eleetion  at  whii-h  certain  named 
ollieers  aiid  "all  oUier  s'ale,  district,  ('(Hsniy,  or  j)i<  cincf  olheer-  provided  by  Uw  " 
Bhall  l)e  elef'.ed,  does  n«  t  repeal  by  implication  section  Kh);;  of  Hill's  ("ode  providing 
for  the  eUci  «;n  ot  railroad  conitiiishioneia  by  the  leyihlature.  even  If  it  is  in  conriiC, 
with  llie  (-ot«e  section,  because  Ihia  section  iti  but  a  rei  nueii  lent  of  a  law  that  existed 
long  prior  to  the  creation  of  the  board  of  railroad  coinmiisioners.— i'tWy  v.  Kin- 
cauL,  jiil. 

CONSTKUrTION. 

Of  Statu :e  for  Raising  Rcyenue.    See  Statutory  Construction. 
Of  Contracts  — General  Rule.    See  Contracts,  1. 

CONSTRUCTIVE  NOTICE  OF  FRAUD.    See  Fraud,  3,  4. 

CONbTRUCTIVE  POSSESSION.    See  Adverse  Possession,  S. 

CONTEMPORANEOUS  CONSTRUCTION.    Sec  CONSTITUTIONAL  LAW,  I 

CONTRACTS. 
Rule  for  Construing  Contracts. 

1.  Written  conirarts  should  be  consIdeTod  from  the  standpoint  of  the  partlon 
"When  they  were  cootractiiiL'.  and  be  ko  construe<l  as  to  give  etJect  to  all  the  pro- 
▼islons.  if  posvible,  always  prefering  that  construction  which  makes  the  agreeniexit 
legal  lal.ier  than  one  which  will  make  it  \oid. —Anncnt  v.  I'amhUl  CuurUy,  474. 

Construction  of  Contract  with  County. 

2.  A  contract  with  county  eonimis>ioners  provided  that  tbe  contractors  weroto 
receive  {l)  'An  a.nouut  equal  to  the  iwy  of  the  total  tax  of  eighteen  liundred  and 
ninety  on  all  such  taxable  real  e>>tate  as  shall  be  found  unaM<essed,"  etc.,  and  (S) 
"an  amount  eiiual  to  one  half  of  the  levy  ♦  •  ♦  ol'  the  year  eighteen  hundred 
and  ninety-one,"  etc.,  payment  "to  be  made  from  month  to  month,  an  the  said  inn 
shall  have  been  collected  by  the  sheriff  of  said  county,  and  placed  to  the  credit"  of 
the  coutraciurii.  JIdd,  that  the  contract  was  not  for  the  payment  aUbolately  of 
amounts  equivalent  to  the  de.signated  parts  of  the  levies  of  eighteen  hundred  and 
ninety  aud  eighteen  hundred  and  ninety-one,  but  for  the  ])aymeut  of  the  designated 
part  of  such  levies  actually  collected  by  the  bheriff,  payable  from  montk  taiaontk» 
as  CQlletUid.^Ainient  t.  yatrJiiU  Cuuniy,  474. 

CONTEACTS  FOR  THE  BENEFIT  OF  THIRD  PERSONS. 

3.  A  provisloa  In  a  bond  of  a  street  contractor  to  a  city  that  the  contractor  wiU 
pay  all  mouejr  due  and  to  become  due  for  materials  used  and  labor  performed  iix 
conipletinf  his  work,  does  not  give  to  material  men  and  laborers  on  the  nitproveiaem 
any  action  a>..da»t  the  contractor  or  his  bondsmen,  for  the  rea>«n  that  the  contract 
was  made  primarUy  and  directly  lor  the  benefit  of  the  city,  ratb«^  than  for  their 
benefit,  and  because  there  was  no  fuud  or  )>roperty  provided  in  the  hands  of  tke 
promlKor  on  which  they  could  haye  any  equiuolo  claim.— .Crotivr  Lumkar  Oompan^ 
Tr  MUier,  bOo. 

CORRECTING  JUDOMENT  for  Clerical  MlsUke.    Seo  JudgiuentBp  & 
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OOEPORATIONS. 

A  foreign  Imnklng  corporation  parcbasing  a  note  in  the  state,  bnt  haTfag  ao 
paipoM  to  do  any  other  act  in  the  state,  ia  not  "tran£aeting  bnslDeaB"  wiUiln 
Hill'B  Code,  I  3276.  providing  that  a  foreien  banking  corporation,  "before  tant- 
acting  bnsineM"  in  the  state,  mnst  record  a  power  of  attorney  in  each  eaaotf 
where  it  has  a  "  resident  agent,"  which,  so  long  as  the  company  has  "  places  ef  Mia* 
iness  "  in  the  state,  shall  be  irrevocable. ^Ommcrda^  Bank  r.  Shernum,  573. 

CORROBORATION  OF  Accomplice.    Bee  Ckiuikal  Law,  9, 10,  U. 

COSTS. 

DncEiTioN  or  GouKT  ON  Appeal. 

1.  Where  a  Jodgment  is  modified  on  appeal  to  the  ctrcntt  court,  the  qnestioB  af 
costs  is  in  the  sound  discretion  of  that  court,  and  its  decision  will  be  disturbed  ankr 
in  case  of  abuse.— ^>'«^r  Pine  Ltmibering  Qmppny  y.  OarreU,  168. 

DiflcasnoN  op  Coubt  Ik  Equity  Casis. 

2.  The  discretion  regarding  the  payment  of  costs  In  an  equity  proceeding  eon- 
ferred  by  section  554,  Hill's  Code,  extends  only  to  who  shall  pay  them,  and  once  Qxn 
discretion  has  been  exercised  by  the  eourt.  it  is  subject  to  review  only  for  abuse,  *»h 
the  decision  ought  to  be  as  binding  on  the  lower  court  as  on  the  appellate  court,  and 
eaiHiot  be  chAnged.-^NickHn  t.  Hobertton,  278. 

8.  It  is  within  the  discretion  of  the  trial  court  under  Hiirs  Code,  1 543,  to  roAiso 
costs  to  either  party  in  a  suit  of  equity.— I.«icik  y.  Been,  483. 

Computation  op  Time. 

4.  The  time  provided  by  sections  556  and  557,  Hill's  C^wJe,  for  filing  oo«t  bills  and 
objections  thereto,  should  be  computed  by  excluding  the  first  dav,  and  also  the  lailfc 
day  where  it  falls  on  Sunday;  Code,  I  619.— i^idb^m  y.  Robertson,  279. 

Dtrnr  op  Clerk  in  Taxing  Cogts. 

6.  Where  no  objections  are  filed  to  a  statement  of  costs,  the  clerk  has  no  diiora- 
tion  in  allowing  the  items  therein  contained.— Mcl::2in  v.  RoberttoiVt  279. 

Extending  Tixe  to  File  Cost  Bill. 

6.  It  is  within  the  discretion  ol  the  court  to  extend  the  time  for  ffiinr  as 
amended  verified  statement  of  coi^ts  where  the  application  to  extend  la  made  wftkim 
the  five  days  allowed  to  file  the  statement.—  WUUe  v.  Lance,  371. 

Btatbmxnt  op  Items  in  Cost  Bill. 

7.  A  verified  statement  under  Hiirb  Code,  1 557,  showing  tha  atateriality  and  nec- 
essity of  each  item  of  costs  objected  to  need  not  show  the  materiality  of  the  testimony 
of  witnesses  whose  fees  are  taxed,  where  it  states  that  they  necetsarily  attended 
court  and  were  sworn  and  examined  as  witnesi^s  at  the  trial,  for  their  testimony 
most  have  been  material  or  it  would  not  have  been  received.— H'jttu  v.  Lgmce,  ZTL 

Findings  Bt  Court. 

8.  A  party  haying  objected  to  certain  items  of  a  cost  bill,  the  court,  upon  mation 
to  retax  costs,  should  make  separate  findings  as  to  each  item  objected  to.— IfSKt  t. 
Lanoe,  871. 

COUNTY  ROADS. 

Time  for  Filing  Remonstrance.    Bee  Higbwats,  1. 

Vacating  by  Establishing  New  Road.    See  Highways.  2, 8. 

Court  may  Disregard  Report  of  Viewers.    See  Highways,  A. 

COUNTY  SCHOOL  SUPERINTENDENT. 

Power  to  Apportion  Scboal  Funds.    See  Schoou,  L 

Acts  IClBlsterially  in  Dividing  School  Fond.    Sea  ScseoLS,  H 

COURTS. 
FowKB  OP  Courts  Oyer  Final  Decrbes. 

1.  A  eaurt  kaving  acquired  jwlsdiotion  teentor  a  final  dMree  nmdaabledlir 
posBesses  libe  inherent  right  to  subsequently  modnM)eU»^e  Hbm  and  mamar  af  iu 
anfoiseiiMBit,  tlioueta  the  essewtisa  prevdaioas  oS  Vaal  decrees  ca»oot  altexwavi  bo 
nhiTigrt     Pirmrr'ir  Lmn  Oam^femyy.  Oregon  Fadfie  JBoKrood  Company,  44. 
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0017RTS  —  CONCLUDE©. 

IUtificatiom  or  Ezbcutt«n  Sale, 

2.  ▲  coart  Has  Bower  to  ratify  the  act  of  an  offioer  In  Mlling  propetiy  at  a  time 
.J)fT  than  tkat  tLxea  by  a  decree,  where  it  might,  ia  the  first  instance,  have  ordered 
a  talo  tm  thai  day.— ilmRer'«  Loan  Omipany  t.  Oregon  Pacljlc  Railroad  Oompamy,  44. 

CevKT  May  Pkclarx  Who  n  an  Aocostplicb. 

8.  When  all  the  facts  in  relation  to  a  witness'  connection  with  a  crime  are  nn- 
dlsBiite4  it  is  the  duty  of  the  court  to  instruct  the  Jury  whether  the  witness  is  or  is 
■Ot  aa  accomplice.— Suite  t.  Oarr,  889. 

"Next  Teem"  Defined. 

4.  The  words  "next  term"  as  used  in  section  2781,  Hill's  Code,  referrlnRr  to  the 
time  when  the  county  court  may  complete  the  work  of  the  county  board  of  equaliza- 
tion, mean  the  next  session  of  the  court  aaer  the  board  has  adjourned.— <io<4/r«y  y. 
Uouglas  QnaUy,  446. 

PowBB  TO  Control  Excutions. 

5.  Every  court  has  the  sole  power  of  controllng  its  own  executions,  and,  unless 
by  speeial  authority,  an  executloa  cani-.ot  issue  from  one  court  on  a  Judgment  en- 
tered In  another  court.—  WiUammdU  Real  EalaU  Company  r.  HendriXj  485. 

CREDITOR'S  BILL. 

Fracdulent  Grantor  not  a.  Neckssary  Party. 

L  The  grantor  In  a  conveyance  of  property  claimed  to  be  fraudulent  as  to  cred- 
itors is  not  a  necessary  party  to  a  Kuit  to  set  aside  such  conveyance  as  his  interest 
cannot  be  affected  by  the  result— JScwnctt  v.  MiiwU,  339, 

JUDGXENT  NOT  NECEFSARY. 

2.  A  creditor  need  not  reduce  his  claim  to  Judgment  before  fillnff  a  creditor's  bi'l 
t-)  reach  assets  of  his  debtor  which  have  been  trauRfcrred  in  fraud  of  creditors,  a  lieu 
by  atucbmout  being  hufiicient.— i?0nne/^  v.  MinoU,  339. 

Facts  Justifying  a  Creditor's  Bill. 

8.  Where  a  debtor,  for  the  purpose  of  hindering  and  delavlng  creditors,  organ" 
isee  a  corporation  and  transfers  to  it  all  his  a^.scts,  he  himself  being  the  owner  of 
practically  all  the  corporate  stock,  and  continuing  the  business  the  same  after  as 
bt'Joro  the  incorporation,  using  the  proceeds  for  his  own  benefit,  equity  will  set 
mf*u\o  sueh  transfer  at  the  Instance  of  cnnlitors,  notwithstanding  the  Incorporation  is 
valid,  aud  the  corporate  stock  subscribed  by  the  debtor  is  subject  to  sale  under  exe- 
cution. Under  such  circumstances  a  court  of  equity  will  look  beyond  the  legal 
forxBS,  and  decide  the  case  on  the  rights  of  the  patHqb.— Bennett  v.  MinoU,  839. 

CaitflNAL  EYIDENCS.'  See  Ceihinal  Law,  S,  9, 13, 14, 15, 17, 18, 19, 20. 

CRIMINAL  LAW. 
Forgery  of  Road  Supervisor's  "Certificate." 

1.  An  instrument  denomlnate<l  a  "time  check,"  purporting  to  be  approved  by  a 
road  supervisor,  and  Indicating  that  the  person  to  whom  it  appears  to  have  been 
iwoed  had  performed  certain  work  oii  a  certain  public  road,  the  value  thereof  being 
a  stated  amount,  Is  a  "certificate"  that  may  be  the  subject  of  forgery,  within  the 
Meaning  of  section  1808  of  Hill's  Code,  which  denounces  the  forging  or  any  "certifi- 
cate "  of  any  public  officer.  In  relation  to  any  matter  wherein  such  certificate  may 
he  received  as  legal  evidence,  and  of  section  4085,  which  requires  road  supervisors 
to  "certify  "  to  the  county  court  their  accounts  for  labor  and  material  used  on  the 
public  roads.— Sto/e  v.  Qee,  100. 

Disqualification  of  Grand  Jurors. 

2.  Section  947  of  Hill's  Code,  providing  that  It  shall  be  a  sufllolent  cause  of  chal- 
lenge to  any  Juror  called  "to  l^e  sworn  in  any  cause  "  that  he  has  served  as  a  Juror 
within  a  year,  does  not  apply  to  grand  Jurors,  for  a  "cause"  within  the  meaning  of 
that  section  Is  a  civil  or  criminal  action  at  issue  and  ready  for  trial  in  a  circuit  court, 
and  grand  jurors  are  not  required  to  try  such  matters.— Sfote  v.  Brown,  147. 

Res  Gestje. 

8.  The  remark*!  and  statements  made  by  a  defendant  a|  he  was  hurrying  from 
the  scene  of  his  crime,  and  immediately  after  its  commission,  are  admissible  as  part 
of  the  m  geaUe:  as,  for  example,  evld^ce  that  defendant  ran  away  from  the  place  of 
the  shooting,  wHh  a  pistol  in  his  hand,  shouting,  "I  am  the  touehest  son  of  a  bitch 
tha*«ver  struck  this  town,"  Is  competent  on  the  question  of  malice,  for  It  is  closely 
connected  with  the  principal  event,  and  tends  to  show  the  state  of  the  defendant's 
mind.—  Slaie  v.  Brown,  148. 
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CRIMINAL  LAW— CONTINTJBD. 

Impeachment  by  Grand  Juiiy. 

4.  A  ^tness  on  trial  for  murder  may  be  impeached  by  members  of  the  isrand 
jtsry  as  to  1  be  testimony  ^ven  by  her  before  such  Jary  iirhMS  the  proper  foundation 
has  been  laid.— iS^a/<r  v.  Broum,  148. 

Applause  by  Audience. 

6.  Failure  of  the  court  to  instruct  the  Jury  not  to  be  influenced  in  their  yerdlct 
by  any  applause  made  by  the  audience  in  approval  of  the  remarks  of  the  prosecut- 
ing attorney  is  not  cause  for  reversal,  where  no  such  instruction  was  asked,  and  the 
eourt  promptly  disapproved  such  applause,—  SUUe  v.  Brown,  148. 

IKSTRCCTION  USURPING  PROVINCE  OP  JURY. 

6.  An  instruction  on  a  murder  trial  that  there  is  evidence  "to  the  effect"  or 
"tcndinp  to  show"  a  oerlaiu  fact,  and  allowing  the  jury,  if  they  find  it  to  bo  a  fact, 
to  consider  it  in  determining  the  degree  of  defendanrs  sruilt,  does  not,  asbeinpa 
preseutation  of  facts  by  the  court,  violate  Hill's  Code,  ? 200.  prohibiting  the  court 
from  i>repenting  the  facts  of  a  case  to  the  jury,  especially  where  the  jury  arc  al^o 
instructed  that  they  are  the  exclusive  judges  of  all  the  facts  in  the  case  as  well  as 
the  weight  of  evidence  and  credibility  of  the  witness.- Sta^c  v.  Broicn,  14S. 

Exclusion  op  Jury— Confessions. 

7.  Whether  the  jury  shall  be  excluded  pending  the  preliminary  examination  as 
to  the  admissibility  of  a  confession  is  within  the  discretion  of  the  trial  court.-  SUitt 
V.  KeUy,  225. 

ALLEGATION  OP  OWNERSHIP  OF  EMBEZZLED  FUNDS. 

8.  Tn  a  prosecution  under  Iliirs  Code,  g  1770,  for  embezzlement,  an  indictment 
nllegingthat  defendant,  as  atrent  of  an  insumnce  company,  received  fur  tlio  com- 
pany money  as  premiums  for  insurance,  which  he  failed  to  pay  over  or  aocontu  for, 
is  insufTicient  for  failure  to  allege  that  the  money  received  was  in  fact  the  money  of 
lIi*  company.  —State  v.  Steams,  262. 

Corroboration  of  Accomplice. 

9.  Under  section  1371,  Hill's  Code,  the  admissions  and  confession  of  the  woman 
with  whom  defendant  is  charged  with  having  committed  adultery  are  not  suffi- 
<'iently  corroborated  to  sustain  a  conviction  where  the  corroborating  evidence  goes 
ii'erclv  to  show  that  there  was  an  opportunity  to  commit  the  act.  but  does  not  show 
an  adulterous  mind  in  either  party,  or  any  circumstance  from  which  adultery  might 
be  inferred.— i>7a/<!  v.  Scott,  331. 

AcoMPLiCE— Question  for  Cotjrt. 

10.  Whether  a  witness  is  or  Is  not  an  accomplice  is  a  question  for  the  court,  where 
the  facts  in  relation  thereto  are  all  n'lmilled  and  no  issue  thereon  is  raised  by  the 
evidence;  but  if  the  evidence  is  conflicting  as  to  whether  a  witness  is  an  accoraplic.\ 
that  issue  should  be  submitted  to  the  jury  under  proper  instructions.— SToie  v.  Carr, 
SS9. 

Who  is  an  Accomplice. 

11.  A  mature  person  of  ordinary  intelligence,  who  knowingly  offers  a«i  a  brib<»  to 
a  juror  money  provided  by  another  for  that  purpose,  becomes  sn  accomplice  within 
tl^e  meanincr' of  section  1S71,  Hill's  Code,  forbidding  a  conviction  upon  the  nncor- 
lohoruted  testimony  of  an  accomplice.— 5/a/c  v.  Carr,  389. 

Larceny  by  BxiutE- Indictment. 

12.  An  indictment  charging  that  defendant,  being  "  the  bailee  and  trustee  "  of 
a  note,  the  property  of  another,  embezzled  and  converted  it  to  his  own  use,  charges 
larceny  by  a  bailee;  the  word  "trustee"  not  affecting  its  validity,  or  charging  con- 
version by  a  trustee.^  Slate  v.  Thompson,  296. 

Variance  in  Date  op  Note. 

13.  The  identity  of  a  note  offered  in  evidence  with  one  described  in  substance 
and  legal  effect  in  an  indictment  being  unquestionable,  a  variance  of  two  days  in 
the  date  thereof  is  immaterial.— SZai«  v.  Thompson,  296. 

Evidence  of  Value  of  Stolen  Note. 

14.  Evidence  that  a  note  was  negotiable,  and  at  the  time  of  its  conversion  by 
defendant  was  not  due,  and  that  the  latter  hold  it  for  its  face  value,  is  snfflcient 
proof  of  value  to  sufitaiM  a  conviction  of  larceny  thereof  by  defendant  as  bailee.- 
State  V.  Thompson,  296. 

Evidence  of  Ownership  of  Stolen  Note. 

15.  In  an  indictment  for  larceny  of  a  note  by  a  bailee  the  averment  of  owner- 
ship in  a  certain  person  Is  established  by  proof  that  such  person  had  become  liable 
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CRIMINAL  LAW  — Concluded. 

on  the  note  and  bad  paid  it,  and  wao  entitled  to  possession  thereof  at  the  time  of  the 
alleged  larceny.— iVaic  v.  Thoni},so7i.  296. 

iNDicnrEST  FOR  Obtaining  .'Signature  by  Fai^e  Pretenses. 

16.  An  Indictment  under  Hill's  Code.  ?  1777,  for  oMainin^  a  Rfgrnaturc  by  false 
pretenses,  allepiug  that  defendant  reprociiied  to  ilie  members  of  a  given  firm  that 
ne  was  an  agent  of  a  specified  corporation,  autborized  to  draw  a  draft  on  it  for  a 
specified  amount,  and  exhibited  to  them  a  false  leU-KrHm  by  iiu'ana  of  which  he  pro- 
cured the  firm  to  indorse  a  draft  for  the  specified  amount,  siitliciently  shows  that  the 
iudorsement  wrs  obtained  for  the  accommodation  of  the  corporaliou,  and  not  of  the 
defendant.— ^Vaftf  T.  Uanscom,  427. 

Secondary  Evidence. 

17.  Where  an  indictment  set  out  the  Rubstnnce  of  a  fnUe  telegram  u«ed  in  the 
commission  of  a  crime,  which  defendant  retained,  it  was  ])i()i»er  to  adniii  Mcoudary 
evidence  of  the  contents  of  the  telegram  without  giving  defendant  notice  to  produce 
n.—  Siate  V.  Ila.iscom,  427. 

Criminal  Evidence— False  Pretenses. 

18.  Jvvidcnce  that  defendant,  charged  vith  obtaining  a  sipnatnre  to  a  draft  by 
false  pre  oM-es,  received  the  money  on  ^^luli  drnft,  is  admissible  to  bliow  an  implied 
delivery  lo  him  of  the  draft. —  Stal^.  v.  Iliuiwum,  427. 

Faiae  Pretenses— Immaterial  Evidence. 

19.  On  tlif^  trial  of  one  charged  with  obuining  a  pi^nature  to  a  dr.i ft  by  falsely 
re]>  esentinu'  ihat  it  was  for  the  Hccommodat on  of  a  ceitJiiii  c()ri)f)rutic)n,  it  is  imma- 
terial whether  defendant  had  money  due  him  from  the  cuiporuiiou  or  not.— 6/a/c  v. 
JlaUiCom,  427. 

Fal.'^e  Pretenses  by  Agent. 

7.  An  instruction  that  an  a.cent  Is  not  supposed  to  exceed  his  authority,  anil 
cannot  bind  his  principal  if  he  cx'-cids  his  autliority,  is  reversible  error  on  a  triil 
for  obtiiiniiij;  a  signature  to  a  draft  by  falsely  pretending  that  it  was  for  the  accom- 
modation of  trio  principal,  as  It  gives  the  imjiressiou  that  defendant  would  be  crlm 
inally  responsible  if  he  exceeded  his  authority,  however  innocently.— /fiMa^  v.  Ilans- 
com.  427. 

CROSS  APPEAL. 

Party  not  Appealing  is  Presumably  Satisfied.    See  Appeal,  Si 

CROSS-EXAMINATION. 
Scope  and  Character. 

1.  The  ri'.'ht  of  cross-c3caminatlon  is  o*  vionsly  an  important  one  to  an  oi^ponent, 
and  the  practice  sliould  bo  lib^Tal  with  the  ])urpo.so  of  eliciting  all  the  facts  In  their 
true  light.  So,  on  an  issue  as  to  the  consideration  for  a  mortcuije.  the  party  attack- 
ing the  in?^trument  is  clearly  entitled  to  cro.«s-examine  the  morij^aqee  on *the  facts 
and  the  circumstances  surrounding  its  execution  and  delivery.— J/axioeU  v.  Holies,  1. 

2.  Defendant  in  an  action  for  injury  from  fire  alleged  to  have  been  kindled  by 
him  cannot  be  cross-examined  as  to  a  custom  to  back-fire  for  the  purpose  of  proving 
his  neglli^er.ce,  where,  on  his  direct  examination,  he  has  neither  admitted  that  he 
6et  the  tire  nor  testified  to  any  custom.—  Willis  v.  Laiice,  371. 

DEBTOR  AND  CREDITOR. 

Right  of  Debtor  to  Prefer  Creditor  —  Fraud.    Bee  Fratid,  1. 

DECREE.^. 
APPEAL  FROM  Consent  Decree. 

1.  A  decree  entered  at  the  request  of  a  party,  the  other  party  being  present  and 
expressly  consenting  thereto,  conuot  be  appealed  from  by  cither  side.  Such  a  decree 
will  be  governed  by  the  provisions  of  section  5;.6,  Hill's  Code,  although,  strictly 
speaking,  it  is  not  a  decree  given  either  by  confession  or  for  want  of  au  answer.- 
iichinidt  V.  Oregon  Gold  Mining  Company,  9. 

Conditions  beyond  the  Scope  of  the  Pleadings. 

2.  Where  the  complaint,  in  a  suit  by  a  trustee  to  foreclose  a  mortgage,  prays 
Jadgment  for  reasonable  attorney  fees  and  for  professional  services  rendered  therein, 
and  the  parties  consent  that  judgment  be  rendered  in  accordance  therewith,  provis- 
ions in  the  decree  that  the  trustee  recover  the  attorney  fees  and  fees  for  othor  pro- 
fessional services  in  trust  for  the  parties  rendering  the  services  are  not  so  entirely 
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without  the  scope  of  the  pleadings,  and  the  authority  of  the  parties  to  aciee  thereto, 
that  the  appellate  court  ^vill  declare  them  void  at  the  instance  of  the  party  reooest- 
\ng  that  such  judgment  be  rendered.— tScAmictt  y.  Oregon  Q<M  Mining  Company,  9. 

Issues  xadb  by  the  General  Case. 

3.  A  Judgment  or  decree  entered  upon  the  pleadings  or  after  a  contest  must  fall 
within  the  issues  made  by  the  pleadings,  but  consent  decrees  will  be  yalid  and  bind- 
ing if  they  fall  within  the  general  scope  of  the  cbbq.— Sckmidt  v.  Oregon  Gotd  Mining 
Company,  9. 

How  Far  a  Final  Decree  mat  be  Modified. 

4.  Where  the  original  decree  for  the  sale  of  a  railroad  in  a  forccloffure  proceeding 
directed  the  property  lo  be  sold  as  an  entirety,  for  cash,  aud  that  so  much  of  the 

{)rice  "as  is  not  required  to  be  paid  in  cash  may  be  paid  in  receiver's  certifioates."  it 
s  not  an  essential  modification  to  subsequently  provide  that  the  sale  Khali  be  made 
for  United  State  gold  coin  only,  for  the  failure  to  proyide  in  the  original  order  the 
proi)Oriiou  of  the  price  to  be  j>aid  in  cash  left  the  provision  for  the  acceptance  of 
receiver's  certificates  of  no  effect,  and  the  entire  price  would  haye  been  required  in 
cash  under  the  original  decree.— i^rmtfrf*  Loan  Company  t.  Oregon  Pacific  Bailroad 
Company,  44. 

5.  An  order  directing  that  all  taxes  legally  due  and  owing  by  a  corporation  up  to 
a  certain  date  ^hall  be  paid  out  of  the  purchase  money  realized  from  a  rale  under  a 
prior  decree  oi  foreclosure  of  a  trust  deed  upon  the  property  of  the  corijorailon,  and 
that  all  taxes  levied  against  the  property  aaer  such  date  shall  be  paid  by  the  pur- 
chaser, docs  not  alter  or  vary  the  esseutail  parts  of  the  original  decree,  which  made 
no  proEision  for  the  payment  cf  taxes,  so  as  to  be  in  excess  of  the  authority  oi  the 
court,  where  the  purchaser  would  be  bound  by  law  without  an  order  to  that  effect  to 
pay  taxes  accruing  after  that  date.— i^hrmert'  JLoan  Company  y,  Oregon  Pacific  Bail- 
road  Company,  44. 

Power  of  Courts  over  Final  Decrees. 

6.  A  court  having  acquired  iurlsdiction  to  enter  a  final  decree  undoubtedly  pos- 
lesses  the  inherent  right  to  subsequently  modi fjr  both  the  time  and  manner  of  iu 
enforcement,  through  the  essential  provlsiouH  of  final  decrees  cannot  afterwards  be 
changed.— itmncrs'  Loan  Company  v.  Oregon  Pacific  Railroad  Company,  44. 

Affidavit  —  Correcting  Decree  Under  Section  102,  Hill's  Code. 

7.  A  motion  under  Hill's  Code,  §  102,  for  relief  from  a  portion  of  a  decree  on  the 
ground  that  it  was  included  there! u  through  the  mistake,  inadvertence,  surprise^  c  - 
excusable  neglect  of  the  movant  is  ineffectual  unless  the  affidavits  submittCMl  therv- 
with  show  the  existence  of  one  of  such  grounds.— AiidUia  v.  Robertson,  279. 

Time  Within  which  Decree  May  be  Vacated. 

8.  Under  Hill's  Code,  1 102,  providing  that  the  court  "may  at  any  time  within 
one  year  after  notice  thereof  relieve  a  party  fh>m  a  Judgment  taken  against  him 
through  his  mistake  or  excusable  neglect,"  it  is  not  sufiiclent  that  the  motion  be 
made  within  a  year  after  notice,  but  it  must  be  heard  and  determined  within  that 
time.— A'irJt/fn  y  Robertson,  278. 

CORRECnNO  DECREE  AFTER  CLOSE  OF  TERM. 

9.  A  decree  cannot  be  altered  after  the  close  of  the  term  at  which  it  was  ren- 
dered, for  a  clerical  misprision,  where  the  mistake  is  not  apparent  on  the  record, 
and  must  be  made  out  upon  affidavits  and  evidence  aliunde.—lHckHn  v.  Robertson,  279. 

DEED  of  Sheriff  is  prima  facie  evidence  of  the  matters  therein  recited.—  WiUam- 
ette  Real  Estate  Company  v.  Hendrix,  485. 

DEFECT  OF  PARTIES. 
Objection  must  be  made  by  Demurrer  or  Answer.    See  Pleadinob,  10. 

DEFINITIONS.    See  Words  and  Phrases. 

DE<.1REE  OF  PROOF  to  show  who  it  Real  Party  In  Interest.    See  Evidence,  9. 

DEMURRER. 
A  general  demurrer  to  a  complaint  containing  several  causes  of  action  is  prop- 
erly overruled  where  any  one  of  the  causes  is  wellstated.- J?<irftre  y.  Goodale,  465. 

DEPOSITIONS. 

An  objection  that  the  certificate  to  a  deposition  did  not  show  that  the  deposltioii 
was  taken  by  the  peison  to  whom  the  commission  was  addressed,  nor  in  the  oiBclat 


Ejectment.  619 


DEPOSITIONS — Concluded. 


capacity  designated  therein,  mnst  be  taken  by  motion  to  inppresa  before  the  trial  is 
bigau,  otherwise  It  will  be  con.sldered  w  atved  under  the  rule  that  oljectious  to  dopo- 
sitions  for  defects  that  may  be  remedied  by  retaking  cannot  be  made  at  the  trial.— 
Sugar  Pine  Lumber  Company  v.  Qarrttt^  16S. 

DIRECTING  VERDICT.    See  VERDICT. 

DISCRETION  OF  COURT. 

AMENDMSirr  OF  Plsadinos  to  Conform  to  Proofs. 

1.  It  is  not  an  abuse  of  discretion  by  the  trial  court  to  permit  at  the  trial  an 
amendment  setting  up  new  defences  based  on  evidence  that  was  objected  to  when 
offered,  where  the  case  is  Fent  back  to  the  referee  to  take  such  additional  testimony 
as  may  be  offered  on  the  new  issues.—  Bishop  t.  Baitley,  119. 

Actual  Bias  of  Juror— Discretion  of  Court. 

2.  Under  Hill's  Code,  J 187,  providing  that  the  fact  that  a  Juror  has  formed  an 
opinion  as  to  the  merits  of  a  cm^e  is  not  t<utllclcnt  to  sustain  a  challentre  unless  the 
court  is  satisfied  from  all  the  circumstances  that  the  juror  cannot  disregard  such 
opinion  and  try  the  case  Impartially,  a  clear  abuse  of  discretion  in  allowing  one  to 
act  as  juror  who  has  stated  that  he  has  formed  an  r>plnion  must  be  shown  to  procure 
a  reyeraal  of  the  Judgment  on  that  ground,  and  in  tliis  case  the  facts  set  forth  do  not 
disclose  any  such  conduct  by  the  trial  comt.— State  v.  Brown,  147. 

3.  A  Juror  who  testifies  that  from  reading  newspaper  reports  of  the  case  he  had 
formed  and  expressed  some  opinion,  but  that  his  ojyiiiion  was  not  fixed,  and  would 
not  influence  his  verdict,  is  competent.— iS^ato  v.  Kelly,  225. 

Costs  on  Appeal. 

4.  Where  a  judgment  is  modified  on  appeal  to  the  circuit  court,  the  question  of 
coflts  is  in  the  sound  discretion  of  that  court,  and  its  decision  will  be  disturbed  only 
in  case  of  abuse.— 6'u<7ar  Pine  Lumber  Company  v.  GarreU,  168. 

Exclusion  op  Jury  —  Confessions. 

5.  It  is  a  matter  of  discretion  with  the  trial  court  to  conduct  the  preliminary  ex- 
amtoation  as  to  the  admissibility  of  a  confession  without  the  presence  of  a  jur>',  or 
In  their  presence,  as  may  seem  appropriate.— /b>Yate  v.  Kelly.  226. 

Costs  in  Equity  Proceedings. 

6.  The  discretion  rcfrsnling  the  payment  of  costs  in  an  equity  proceeding  con- 
ferred by  section  664,  Hill's  Code,  extcuds  only  to  who  shall  pay  them,  and  once  that 
discretion  has  been  exercised  by  ihe  court,  it  is  subject  to  review  only  for  abuse,  and 
the  decision  ought  to  be  as  binding  on  the  lower  court  as  on  the  appellate  court,  and 
cannot  be  changed.— Nicklin  y.  Booertaon,  278. 

7.  It  is  within  the  discretion  of  the  trial  court  under  nill's  Code,  §  543,  to  refuse 
costs  to  either  party  in  a  suit  in  equity.— Leick  y.  BeerM,  483. 

Extending  Time  to  File  Cost  Bill. 

8.  It  is  within  the  discretion  of  the  court  to  extend  the  time  for  filing  an 
amended  verified  statement  of  costs  where  the  application  to  extend  is  made  within 
the  five  days  allowed  to  file  the  statement.—  WiUu  y.  Lance,  371. 

DISMISSING  APPEAL. 

For  Failure  to  File  Brief— Rules  of  Court.  See  Appeal,  10. 

For  Failure  to  File  Abstract—  Rules  of  Court   See  Appeal,  11. 

For  Failure  to  Serve  Notice  on  Adverse  Party.   See  Appeal,  8, 4,  5,  6. 

For  not  Filing  Formal  ABSlgnment  of  Errors  in  Abstract.   See  Appeal,  9. 

DISTRICT  ATTORNEY. 

Efllect  of  Signing  Bill  of  Piivate  Relator.    See  Prerogatiye  Writ. 
DISQUALIFICATION  of  Trial  and  Grand  Jurors.    See  Jury  Trial,  1.  2.  3. 
DOCUMENTS.    Notice  to  Produce  ~  Reasonable  Time.    See  Sunday,  1. 
EJECTMENT. 

Adverse  Possession  for  Statutory  Period.   See  Adverse  Possession,  I. 
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EMBEZZLEMENT. 

Sufficient  Allegation  of  Ownernhlp  of  Fand&    Sec  Crisiisal  Law,  a, 
EQUALIZATION  OF  TAXES,    f e«  Board  of  Equalization. 

EQUITY. 

Jurisdiction  to  Enjoin  Trespa^-s  ov  Mining  Claim. 

1.  Equity  will  Interfere  by  iujuiicauu  lo  rer train  a  continning  tiespass  on  a 
raining  claim  by  tlie  reniovAl  of  valuable  ores,  and  to  compel  an  accounting  for  In- 
jurie.'i  already  intlicted,  at  the  luit  of  one  claiming  to  be  the  owner  of  the  realty, 
though  out  of  ro.'scRsion,  where  a  law  action  is  f>enaing  to  determine  the  title,  and, 
if  a  Mrong  showing  is  made,  the  trespass  will  be  enjoined  even  where  no  law  action 
has  yet  b«  en  coinmonced.  Onlinarily,  the  injunction  will  be  only  temporary  pend- 
ing tlio  triH'.  of  ilie  title,  but  if  the  plaintiff  presents  a  prMna/ocitf  poss^osn^ry  title  thai 
is  not  seriously  disputed,  equity  will  settle  the  entire  controversy  without  waiting 
for  any  prucLt.'dii:;;>  ui  law. —  Bifliop  v.  Baidey,  120, 

Injunction  Against  Collecting  Tajces. 

2.  An  Inj  inction  will  not  be  granted  to  restrain  the  collection  of  a  tax  merely 
ticcnnse  of  an  inaccuracy  on  the  a^sos-'raent  roll  iu  the  name  of  the  owner,  as,  for 
example,  the  use  of  *' Hibernian  Benevolent  society"  for  "Portland  Hlbemun  Be- 
nevolent Socieiy." — llibeniian  JJuuiolrnt  S',ci't':j  v.  AV.'/y,  174. 

PowiB  TO  Compel  Accounting  by  a  General  Assignee. 

3.  An  afsignor  for  creditors  who  has  compounded  and  settled  with  his  creditora 
cannot  mHinlaiu  a  suit  in  equity  against  his  assignee  to  comi)€l  a  final  accounting, 
I'Ut  must  pr'/^i'.(i  in  the  as'<ij4  iment  mailer  for  the  accouipliMhmenl  of  *uch  purpoe>e. 
:*eclion8  317;'>-.;ls7,  Hill's  C<»«le.  p:e^crilJe  a  complete  prm^edure  for  the  a<lmini5ira- 
lion  and  s>'ill»'ment  of  a>higned  estaies,  and  must  be  con.Mdcred  a  substimte  for  the 
equity  power  lo  compel  the  execution  and  performance  of  a  trust  in  t-nch  matters. 
~>ptmhcx.  Wallace,  ins. 

Jurisdiction  to  Reform  Written  Instruments. 

4.  In  order  to  justify  the  interiK)^itiou  of  a  court  of  equity  to  reform  a  written  in- 
strument f<.r  uii  alleued  mi>t.»ke  of  lad,  il  miisi  be  di.siiuctly  alleged  and  conclu- 
sively prn\i.'(l  iliaitlic  mistake  wa.s  niuiual,  or  that  it  was  the  mistake  of  one  party 
!"iiiK  fiiiciiicel  by  the  fraud  or  .some  inequitable  conduct  of  the  other.— rAoni.'oa  v. 

Ki  iinbtl,  '.111. 

Discretion  op  Court  as  to  Costb  in  Equity  Cases. 

2.  The  discretion  regarding  the  payment  of  costs  in  an  equity  proceeding  con- 
ferred by>e('Ji'n  GM,  Hill's  (\,ile,  exteuus  only  to  who  shall  pay  them,  and  once  that 
di<-crction  h.t«<  been  exercised  by  the  court,  it  is  bubject  to  review  only  for  abuse,  and 
the  flecision  i-ught  lo  be  as  binding  on  the  lower  court  as  on  the  appellate  court,  and 
cannot  be  cl.angcd.— i^7cW/n  v.  liobeiUon,  278. 

JuRi:jM«-TioN  IN  Constitutional  Questions. 

6.  A  conrt  of  equity  will  not  assume  to  determine  the  constitutionality  of  a  legis- 
lative act  uiilot..<<  the  case  comes  within  some  recognized  ground  of  equity  jurisdic- 
tion, an<l  pie-ents  some  actual  or  threa:ened  infringement  of  the  righisof  property 
on  account  of  buch  unconstitutional  legislation.— ^^/«  ex  rd  v.  Lord^  -ioS, 

ERROR. 

Cured  by  Subsequent  Evidence.    See  Harmless  Error. 

Proct.  edings  will  be  Presumed  to  have  been  Regular.    See  Prebumptioks,  8. 

When  Formal  Assignment  of  Error  Is  Unnecessary.    See  Rules  of  Court,  2. 

ESCHEAT. 

In  order  lo  sustain  a  proceeding  under  section  3143  of  Hlirs  Code,  the  bill  and 
lnteriogat'ni"s  mu.st  be  directed  to  some  specific  fund  alleged  to  be  in  the  eu«5tody  of 
the  buulc,  and  must  show  that  the  state  has  a  cause  of  action  aa  to  such  fund,  and, 
further,  ihai  Die  desired  information  will  aid  such  action.  Under  the  section  cited 
a  general  inquisitorial  proceeding  cannot  be  maintained.— iStat«  t.  Security  Savingt 
Cmnpany,  41U. 

ESTATES  OF  DECEDENTS. 

Payment  of  Allowance  to  Widow.    Bee  Exscutoba. 
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ESTOPPEL. 
Estoppel  against  Taxation. 

1.  A  municipality  Is  not  estopped  from  leyyiDg  a  tax  on  certain  propertj  by  the 
fact  that  It  had  omitted  to  assess  such  property  in  previous  jean.—IIibcniian  Bcnevo- 
lent  Society  v.  Kelly,  174. 

pAYMEinr  OF  Taxes  Bzfobb  Salb. 

2.  One  in  possession  of  land  is  not  estopped  by  lapse  of  time  ftom  defeating  a  tax 
tide  by  showing  that  the  taxes  for  which  the  land  was  sold  were  in  fact  paid  before 
sale.— jYicikum  t.  Oaslon,  322. 

Judgment  as  ak  Estoppel. 

8.  A  judRment  roll  in  a  former  action  showing:  Judgment  in  favor  of  a  person 
claiming  under  a  tax  title,  accompanied  with  evidence  that  said  action  was  broujrht 
at  the  reaue^t  of  defendant  ajjalnst  said  person,  will  not  estop  dcAMwlant  from  de- 
feating said  title  by  showing  that  the  taxes  for  which  the  land  was  sold  were  paid  by 
defendant  before  the  sale,  where  it  did  not  appear  that  the  quest iou  of  payment  of 
said  taxes  was  raised  in  .<:aid  former  action.—  liickum  v.  Ganton,  :{23. 

EVIDENCE.    For  Evidence  in  Criminal  Cases  see  Criminal  Law. 
Error  Cubed  by  Subsequent  Evidence. 

1.  Error  In  admitting  evidence  of  the  contents  of  an  instrnraent  wiihont  proof 
of  its  loss  or  destruction  is  cured  by  subsequent  testimony  showing  the  \o^^.—  M(unfll 
V.  Bolles,  1. 

Presumption  as  to  Foundation  foe  Impeaching  TE.sTi.Mf;NY. 

2.  The  Tiecespsry  preliminary  questions  to  render  an  iinj.eaching  qnestlon  proper 
will  be  presumed  to  have  been  asked  and  auswereti  where  the  record  does  not  pur- 
port to  contain  all  the  evidence.— 6Ya/c  v.  Brown,  148. 

Secondary  Evidence. 

3.  A  letter  press  or  other  copy  of  a  letter  is  ndmiscihlc  to  prove  the  contents  of  the 
original,  where  the  latter  la  proven  to  have  hei-n  inuiled.  posiaqe  j 'repaid,  directed  to 
the  adverse  party  at  his  usual  postoiTioe  address,  Hiid  a  notice  has  he'ii  trivt-n  to  the 
latter  to  proauce  the  ori^dnal,  but  he  had  failed  to  do  t^o,  and  there  is  evidence  tliat 
such  copy  is  identical  with  and  in  every  resptet  an  exact  copy  of  the  oriyiual  letter. 
—  Sugar  Pine  Lumber  Company  y.  Garrt  it,  168. 

Suppressed  Evidence— Presumption  of  Agency. 

4.  Where  the  authority  of  an  alleged  ancnt  to  execute  a  note,  in  an  action  thereon 
against  the  principal,  is  in  Issue,  the  failuie  of  the  agent,  who  wa.*?  an  unwilling  wit- 
ness, to  produce  his  power  of  attorney,  does  not  of  iistdf  rai^o  a  presumption  that  he 
was  authorized  to  execute  the  note.— Cb?i//c/^  v.  McLoughiiu,  2:i0. 

Declarations  of  Debtor  as  Evidence, 

6.  Pavment  by  a  garnisliee  of  his  debt  to  defendant  cannot  be  proven  against 
plaintiff  by  statements  of  defendant  made  after  service  of  the  garnishment.— If ii^i> 
▼.  Holmes,  liiio. 

Parol  Evidence  to  Show  Payment  of  Tax. 

6.  Parol  or  other  competent  evidence  is  admissible  to  show  payment  of  a  tax  to 
defeat  a  tax  title  based  on  a  subsequent  sale  for  the  alleged  nonpayment  of  such  tax. 
—JSickum  V.  Gaston,  322. 

Altered  Writing  as  E\^DENCE. 

7.  Where  it  is  shown,  even  after  an  instrument  has  been  admitted  over  objec" 
tion  of  the  other  pitrty,  that  the  jilt'>ration  appearing  therein  wa.s  not  inade  after  the 
execution  thereof,  section  7h8  of  il ill's  Code,  providing  that  the  party  shall  account 
for  an  alt'^ratiou  made  after  the  execution  of  the  instrument,  does  nut  apply.— 
Kickum  V.  Gaston,  322. 

To  S^iow  Real  Parties  to  Written  Instrument. 

8.  Parol  testimony  is  admissible  to  show  that  a  contract  which  is  not  a  nego- 
tiable instrument,  and  not  required  to  be  under  "^eal,  although  so  in  fact,  executed 
bv  and  in  the  name  of  an  agent,  is  the  contract  of  the  principal,  although  the  prin- 
cf pal  is  known  to  the  other  contracting  party  at  the  date  of  its  execution.—  Barbre  v. 
Qoodale,  465. 

Degree  of  Proof— Real  Party  in  Interest. 

9.  That  plaiiitiff  is  the  real  party  in  interest  is  not  required  to  be  established  by 
higher  proof  than  that  requlaite  to  estabUsh  any  other  fact  in  the  cejse.— Barbre  v. 
Ooodo^,  465. 
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KV1DI:nce  —Concluded. 
Sheriff's  Dekd  as  Evidkncx  of  Becttals. 

10.  The  recitals  In  a  sberifTs  deed  of  land  sold  nnder  execntion  are  prima  Jbcie 
evidence  of  the  matters  recited.—  WiUamettc  Real  Estate  Oompai^f  y.  Hendra,  4S5. 

Findings  on  Conplictino  Evidence. 

11.  Findings  of  fact  of  trial  courts  based  on  conflicting  testimony  will  not  usually 
be  dl^tnrl  od,  unless  tbey  are  decidedly  against  the  weight  of  the  eTidemoe^—Justiee 

V.  EluK:rt.  -iOO. 

EXCUSABLE  NEGLECT  as  a  Reason  for  Vacating  a  Judgment 
Time  within  which  Motion  must  be  Decided.    8ee  Judqxbnts,  3. 
Requisite  of  Affidavit  Supporting  Motion.    See  Judguents,  4. 

EXECUTION  SALES, 
Ratification  op  Execution  Sale. 

1.  A  court  has  power  to  ratify  the  act  of  an  officer  in  selling  property  at  a  time 
other  thMii  (hat  fixed  by  a  decree,  where  it  might,  in  the  first  instance,  have  ordered 
a  sale  on  thiti  d&y.— Farmer' t  Loan  Company  v.  Oregon  Pacific  Railroad  Oampany^  44. 

Inadequate  Price. 

2.  An  inadequacy  sufficient  to  set  aside  a  public  sale  of  property  must  bo  m  gxt»s 
as  to  shock  the  conscience,  where  there  are  no  confidential  relations  exl-iing  be- 
tween the  parties,  and  no  proof  of  fraud.  Within  the  purview  of  this  geneml  rule 
the  sale  of  the  Oref^on  Pacific  Railroad  for  one  hundred  thousand  dollan>,  in  Decem- 
ber, ciKbtcen  hundred  and  ninety-four,  was  not  a  sale  for  such  a  grossly  lnade<m«te 
price  as  to  require  it  to  be  set  asifle.  so  far  as  appears  by  the  record. — ftxrmer'tLoan 
Company  v.  Oregon  Pacific  Railroad  Oompany,  44. 

Who  are  "Third  Persons"  Under  ExECtrnoN  Sales. 

3.  Parties  to  a  decree  for  the  foreclosure  of  a  mortgage,  and  who  are  bound 
thercbv,  are  not  *'  third  persons"  as  to  a  sale  under  the  decree,  within  the  meaning 
of  nill's  ("oile.  §  292.  providing  that  real  property  consisting  of  several  lots  or  parcels 
Fhall  be  sold  separately  when  a  portion  ia  claimed  by  a  "third  person  "  who  reqccsts 
that  it  Pl'iill  1)6  so  sold.  Under  this  section  the  term  "third  person"  evidently 
means  one  who  was  not  a  party  to  the  Judgment  or  decree,  but  who  has  acquiied 
title  to  a  portion  of  the  judgm^-nt  debtor's  real  property  subsequent  to  the  rendition 
ot  the  ju  l^zment  or  decree,  and  is  privy  to  and  bound  by  it. — Balfour  v.  BurneU^  72. 

Dlscretion  op  Sheriff  in  Selling  Real  Estate. 

4.  Under  the  terms  of  section  292.  Hill's  Code,  the  sheriff  may  sell  real  property 
oa  execution  in  separate  parcels  or  w  »»c«5«.  and  after  contirmation  his  action  will 
not  be  roviLwed,  unless  it  is  shown  that  he  has  abiued  the  discretion  oonfldedin 
him.— Lafj'nir  v.  Burnett,  73. 

Court  from  Which  Execution  can  Issue. 

5.  In  the  absence  of  a  btatutory  provision  authorizing  an  execution  to  be  issued 
out  of  the  circuit  court  upon  a  judtrmeut  rendered  in  the  county  court,  the  writ  can 
not  be  $«o  i^stied.and  such  writ  is  an  absolute  nnWily.— Willamette  Real  Eetate  Oompany 

v.//cnf/;/jr,  460, 

ExTKNT  TO  Which  a  Oonfikmation  Cures  Infirmities. 

6.  The  Infirmity  of  a  judgment  for  want  of  jurisdiction  of  the  court  to  render  it 
is  not  cured  by  the  court's  approval  of  a  sherifTs  deed  of  premises  sold  ob  an  execu- 
tion ihiretiiKier.  as  a  confirmation  of  an  execution  sale  of  real  property  does  not 
supply  dttVcts  founded  in  a  want  of  jurisdiction.— YTt^me^te  Real  EttaU  OompoMy  v. 

Uendrix,  485. 

EXECUTORS  AND  ADMINISTRATORS. 

The  fact  tlist  a  widow,  prior  to  the  obtaining  by  executors  of  an  order  of  court 
for  a  monthly  allowance,  agreed,  for  a  valuable  consideration,  that  it  should  be  in 
lieu  of  (lower,  does  not  justify  the  executors  in  refusing  to  pay  such  monthly  allow- 
ance, except  on  condition  that  she  receipts  for  the  same  as  In  lieu  of  dower,  where 
the  order  contalu.s  no  provision  that  It  shall  be  so  received.— i2e  Dthum**  JBttale,  97. 

EXPERT  TESTIMONY. 

A  nonexpert  witness  may  properly  testify  as  to  whether  a  penon  seemed 
or  otherwise  at  a  specified  iimo,— State  v.  Broim,  148. 
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FILING  ABSTRACTS  AND  BRIEFS  IN  SUPREME  COURT. 

Failaio  to  File  Promptly  will  Sometimes  be  Excused.   See  Rules  op  Court,  1, 3. 
FALSE  PRETENSES. 

Sufficiencf  of  Indictment  for  Obtaining  Signature.    See  Criminal  Law,  16. 

Secondary  and  Immaterial  Evidence.    See  Criminal  Law,  17, 18, 19. 

FILING  TRANSCRIPT  in  Circuit  Court. 

Transcript  May  be  Filed  Immediately  After  Appeal  is  Allowed.  See  Appkal,  17 
FINAL  DECREES  AND  ORDERS. 

Final  Consent  Decrees  are  not  Appealable.    See  Dkcrbes,  1, 2. 

Scope  of  Final  Consent  Decrees.    See  Dkcrehs.  3. 

How  Far  Final  Decrees  may  be  Modified.    See  Decrees, 4, 5, 6. 

Example  of  Final  Appealable  Order.    See  Appeal,  16. 

FINDINGS  OF  FACT. 
Findings  by  Court  on  Items  or  Cost  Bill. 

1.  A  party  having  objected  to  certain  items  of  a  cost  bill,  the  court,  upon  motion 
to  TLirix  costs,  should  make  separate  fiudings  as  to  each  item  objected  to.—  WiUUY, 
Lena.  'Vtl. 

FiNIilKGS  ON  CONFLICTINO  EVIDENCE. 

2.  Findings  of  the  trial  court  on  conflicting  testimony  will  not  be  disturbed  on 
appeal,  unless  they  are  clearly  against  the  weight  of  evidence.— Jujrfjcc  v.  Liucrl,  460. 

FIXED  OPINION  as  Disqualifying  a  Juror.    See  Jury  Trial,  2,3. 

FOREIGN  CORPORATIONS. 

Transacting  Business —Compliance  with  Statute.    See  Corporations. 
FORFEITURE  OF  MINING  CLAIM. 

Pleading  Forfeiture— Burden  of  Proof.    See  Mines,  1. 

Kind  of  Work  Required  to  hold  Cliiim.    See  Mines,  2,3. 

Resuming  Work  on  Forfeited  Claim.    See  Mines,  4. 

FORGERY. 

Of  Road  Supenrlsor's  Certificate.    See  Criminal  Law,  1. 
FRAUD  AND  FRAUDULENT  CONVEYANCES. 

Prefhrence  by  Debtor— Relatives. 

1.  In  the  absence  of  an  intention  to  hinder,  delay,  or  defraud  other  creditors  a 
debtor  may  prefer  a  particular  creditor  to  the  excliision  of  others  by  transferring  his 
property  to  him  in  conMderatlon  of  the  indebtedness;  but  where  such  creditor  is  a 
relative,  or  member  of  the  debtor's  family,  the  transaction  will  be  scrutinized  with 
more  than  ordinary  care.—  Feidman  v.  ULcoUii,  34. 

Fraudulent  Transfer  Justifying  Creditor's  Bill. 

2.  Where  a  debtor,  for  the  pnrpo.se  of  hindering  and  delaying  creditors,  organ- 
izea  a  eorporntion  and  transfers  U)  it  all  hiR  assets,  he  hlraself  bein«  the  owner  of 
practically  all  the  corporate  Moiik,  and  continuing  the  business  the  panie  after  as 
before  the  incorporation.  usIur:  the  proceeds  for  his  own  benefit,  equity  will  set 
a&ide  such  transfer  at  the  itistanrc  of  cnditors,  notwithsiandiug  the  incorporation  is 
valid,  and  the  corporate  stock  subscribed  by  the  debtor  is  subject  to  sale  under  exe- 
cution. Under  such  circumbtances  a  court  of  equity  will  look  beyond  the  legal 
forms,  and  decide  the  ciwe  on  the  rights  of  the  parlies.— J5<?»7i««  v.  MiiwU,  339. 

3.  The  circumstances  surrounding  the  transfers  questioned  in  this  cose  are  such 
as  to  impel  the  court  to  hold  that  they  be  allowed  to  stand  only  as  a  security.— ifor- 
reU  T.  MUlcr,  354. 

CONBTRUCnVK  NOTICE  OF  FRAUD. 

4.  The  circumstances  shown  by  the  testimony  herein  are  such  that  Mays  Is 
chargeable  with  notice  that  LonVs  title  was  only  a  mortgage,  and  the  conveyance  to 
Mays  win  be  considered  a  Becurily.— Iforrc/^  v.  Miller,  365. 
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FRAUD  AND  FRAUDULENT  CONVEYANCES— CONCLrDW). 

Transfer  in  Payment  op  Debt. 

5.  A  transfer  of  property  by  a  prisoner  under  indictment  to  pay  coansel  fba, 
which,  though  large,  are  not  extortionate,  is  not  void  as  to  creditors,  unless  made  ff»r 
the  purpose  of  rendering  the  property  inaccessible  to  them.— Iforrrif  v.  3//3«r,  355, 

Liability  of  Grantee  in  Fraudulent  Conveyance. 

C.  Defendant,  to  whom  plaintiff's  debtor  conveyed  his  personal  properi  y  in  recivt 
trust  f<>r  himst'lf,  is  liable  for  the  value  thereof  to  plaintiff  so  far  as  he  puts'it  beyond 
plaintiff's  reach  after  he  instituted  his  suit  to  set  aside  the  conveyance  as  in  fraud  of 
creditors.— i/arreZ/  v.  Miller,  S55. 

Subrogation. 

7.  A  debtor  made  conveyances  of  land  and  personaltv,  which,  as  again^^t  plaint- 
iff, his  creditor,  were  fraudulent  as  to  the  personalty,  ana,  as  to  the  land,  amounted 
only  to  a  mortgage.  Ueld,  that  the  grantee  naving  used  the  personalty  iu  paying  off 
a  prior  lien  on  the  land,  after  plaintiff  commenced  action  to  ^et  aside  the  conveyance 
of  perj>*onalty,  plaintiff  would  oe  subrogated  to  such  lien.— Morrell  v.  ili:\r,  S55. 

GARNISHMENT.    See  Attachment  and  Garnishment. 

GENERAL  APPEARANCE. 

Presumption  is  that  Appearance  was  General.    See  Appearance. 

GENERAL  ASSIGNMENT  FOR  CREDITORS. 

Assignment  Law  Provides  Complete  Procedure  for  Settlement  of  Assigned  Es- 
tates-Jurisdiction of  Equity  to  Compel  Settlement.    See  Et^ciTY,  8. 

GRAND  JURORS. 

Disqualification  by  Having  Served  within  a  Year.    See  Criminal  I^w,  2, 
Impeachment  by  Members  of  Grand  Jury.    See  Criminal  Law,  4. 

HARMLESS  ERROR, 
Error  in  admitting  evidence  of  the  contents  of  an  instrument  without  proof  of 
its  los.s  or  destruction  Is  cured  by  subsequent  testimony  showing  the  loss.— ifanivtf  v. 

BoUc.<,  1. 

HIGHWAYS. 
Time  for  Filing  Remonstrances. 

1.  Remonstrances  to  a  petition  for  the  vacation  of  a  county  road,  which  are  filed 
when  the  report  of  the  viewers  is  first  read,  are  filed  in  proper  time,  under  section 
40Co.  Hill's  Code,  providing  that  the  county  court  can  acquire  no  juri^fdirtion  prior  to 
the  Ilnal  reading  of  the  rei»ort.  This  is  so  regardless  of  what  appeals  or  other  pro- 
cct'illufrs  may  have  occurred— the  question  is  whether  the  remonstrances  were  tued 
before  the  court  acted  on  the  viewer's  report.- Vlrddcr  v.  Marion  Ooujity,  77. 

Vacating  an  Old  Road  by  Establishing  a  New  One. 

2.  The  establishment  of  a  new  counlv  road  upon  a  petition  for  the  establishment 
of  fiuch  road,  aud  also  for  the  vacation  of  an  old  road,  d(jes  not  operate  to  vacate  the 
latter,  where  the  new  road  does  not  lie  within  the  termini  of  the  old  one,  and  con- 
nects with  it  only  at  one  eud.—  Vedder  v.  Marion  County,  77. 

8.  A  petition  for  the  establishment  of  a  road  twenty-nine  chains  long,  and  for 
the  vacation  of  another  rotid  connecting  with  the  former  at  one  end  and  forty-two 
chains  long,  and  diverging  from  the  former  at  an  angle  of  more  than  forty-five  de- 
grees, and  intersecting  the  same  highway  more  than  thirtv  chains  apart,  will  be  con- 
sidered as  two  proceedings,— one  for  the  establishment  of  a  road,  and  the  other  for 
another  road,— instead  of  a  proceeding  for  the  alteration  of  a  highway  merely.— 
Vedder  v.  Mario7i  County,  TJ. 

Discretion  of  County  Court  in  Opening  Roads- Report  of  Viewers. 

4.  A  county  court  has  a  discretion  regarding  the  opening  of  roads  that  is  con- 
ferred upon  It  by  the  express  terms  of  section  40G5  of  Hill's  Code,  and,  while  it  cannot 
open  a  road  over  an  adverse  report  of  the  viewers,  it  need  not  follow  a  favorable  re- 
port, unless  it  is  satisfied  that  the  proposed  road  will  be  of  public  utility.— Vedder  v. 
Marion  County,  77. 

IMPEACHMENT. 

Necessary  Preliminary  Questions— Incomplete  Record.    See  Prbtomption,  2. 
Grand  Jurors  as  Impeaching  Witnesses.    See  Criminal  Law,  4. 
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IMPLIED  AUTHORITY  OP  AGENT.    See  AOEMTS,  8,  «. 

INADEQUATE  PRICE    Causing  Court  to  ATold  Sale.    See  Execution  Balis,  2, 

INADVERTENCE  as  a  Ground  for  Vacating  a  Judgment. 

Time  within  which  Motion  must  be  Decided.    See  Judokemtss  3. 
Affidavit  Supporting  Motion  to  Vacate.    See  Judgments,  4. 

INCONSISTENT  ACTS.    Affecting  Right  of  Appeal.    See  Appeal,  2. 

INCONSISTENT  DEFENSES. 
Where  a  defendant  denies  the  execution  or  delivery  of  a  note,  and  in  a  separate 
lefense  alleges  that  the  same  note  was  made  with  a  fraudulent  intent,  the  execution 
-  of  the  note  Is  adqiitted,  for  the  two  statements  are  utterly  inconsistent— ifoxweU  v. 
BoUa,  1. 

INDICTMENT. 

Allegation  of  Ownership  of  Embezzled  Funds.    See  Criminal  Law,  S. 

Word  "Trustee"  is  Immaterial  in  Larceny  by  Bailee.    See  Criminal  Law,  12. 

Obtaining  Signature  by  False  Pretenses.    See  Criminal  Law,  16. 

INDISPENSABLE  PARTIES. 

Examples  of  who  are  not  Indispensable  Parties.    See  Parties,  4,  5. 

INFERIOR  TRIBUNALS. 

Presumption  of  Regularity  when  Jurisdiction  Appears.    See  Presumptions,  11. 

INJUNCTIONS. 
Jurisdiction  of  Equity— Trespass  on  Mining  Claim. 

1.  Equity  will  Interfere  by  injunction  to  restrain  a  continuing  tren>as3  on  a 
mining  claim  by  the  removal  of  valuable  ores,  and  to  compel  an  accounting  for  in- 
jaries  already  inflicted,  at  the  suit  of  one  claiming  to  be  the  owner  of  the  realty, 
though  out  of  possession,  where  a  law  action  is  pending  to  determine  the  title,  and. 
if  a  strong  showing  is  made,  the  trespass  will  be  enjoined  even  where  no  law  action 
has  yet  been  commenced.  Ordinarily,  the  injunction  will  be  only  temporary  pend- 
ing the  trial  of  the  title,  but  if  the  plaintiff  presents  a  prima  facie  possessory  title 
that  is  not  seriously  disputed,  equity  will  settle  the  entire  controversy  without  wait- 
ing for  any  proceedings  at  law.— ^tsAop  v.  Baialey,  120. 

Inaccuracy  of  Tax  Rolls  not  SuPFiaENT. 

2.  An  injunction  will  not  be  granted  to  restrain  the  collection  of  a  tax  merely 
becanse  of  an  inaccuracy  on  the  a.<»e8sment  roll  in  the  name  of  the  owner,  as,  for 
example,  the  use  of  "  Hibernian  Benevolent  Society"  for  "Portland  Hibernian  Be- 
nevolent Society."— /ftdemtan  Benevolent  Society  v.  KeUy,  124. 

Injunction  at  Suit  of  Private  Citizen  against  Public  Officer. 

8.  A  private  individual  cannot  have  public  officers  enjoined  from  using  public 
funds  unless  some  personal,  civil,  or  properly  rights  are  being  Invaded,  or,  in  other 
words,  unless  such  individual  will  be  himself  injuriously  afl'ected  by  the  proposed 
expenditure.— Stote  ex  reL  v.  Lord,  498. 

iNJUNcnoN  BY  Stats  Against  Public  Officer. 

4.  The  state,  when  suing  in  its  corporate  capacity  for  the  protection  of  its  prop- 
erty rights,  stands  in  no  different  or  better  position  than  an  individual  In  respect  to 
an  injunction  against  public  ofSLcerB. —State  ex  rel.  v.  Lord,  498. 

Action  Against  Pubuc  OFFiaAus  in  Matters  of  Pubuc  Concern. 

5.  In  cases  of  purely  public  concern  affecting  the  welfare  of  the  whole  people 
or  the  state  at  large  the  action  of  a  court  can  be  Invoked  only  by  such  executive  offi- 
cers of  the  state  as  are  by  law  intrusted  with  the  discharge  of  such  duties.— Sto^e  ex  reL 
V.  Lord,  498. 

Injunction  Against  Official  Performing  Governmental  Duties. 

6.  The  location  for  a  site  for  a  public  institution,  the  purchase  of  a  tract  of  land 
therefor  at  that  plack,  the  employment  of  an  architect  to  draw  plans,  etc.,  for  the 
building,  and  the  letting  of  oontxacts  tii^erefor  by  the  governor,  are  matters  govern- 
mental and  executive  in  their  nature,  with  which  the  courts  cannot  interfere  by  in- 
junction; for  it  is  now  settled  by  a  general  consensus  of  authorities  that  in  the  ex- 

28  OR.— 47. 
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INJUNCTIONS  —  CONCLUDKD. 

ecutlon  of  dtitles  the  performance  of  which  requires  the  exerciae  of  Judgment  or  din- 
cretion,  or  in  political  or  governmental  matters  pertaining  to  and  affiscting  the  wel- 
fare of  ibe  whole  people,  the  executive  Is  not  subject  to  control  by  the  courts.  Nor 
is  this  rule  In  anywif^e  changed  by  the  fact  that  such  duties  have  been  delegated  to 
a  commlision,  of  which  the  governor  is  a  memher.^StaU  exreLr.  Lord,  496. 

INSOLVENTS  AND  INSOLVENCY. 

Preference  by  Debtor  to  Relative.    See  Fbaud,  L 
INSTRUCTIONS  TO  JURY.  * 

Instructions  Specially  Desired  should  be  Requested.    See  Jury  Trial.  4. 

InstructionH  need  not  be  Duplicated.    See  Jury  Trial,  6. 

Instruction  is  Presumed  to  have  been  Properly  ReAiscd.    S^  Prestmition.  3. 

Abstract  Propositions  must  not  be  given.    See  Jury  Trial,  12. 

Jury  should  use  their  Judgment  and  Experience.    See  Jury  Trial,  13. 

INSURANCE. 

Where  a  fire  insurance  policy  provides  that  no  officer  or  agent  shall  have 
power  to  waive  any  of  its  conditions,  except  by  writing,  and  that  no  privilege  af- 
tocting  the  insurance  shall  be  claimed  by  the  assured  unless  so  written,  a  i^irol 
uaiver  of  any  of  the  provisions  of  the  policy  by  the  agent  from  whom  the  insurance 
was  obtained,  after  it  has  been  accepted  by  the  assured,  is  a  nullity .~£pan  v.  West- 
chester Insurance  Company  ^  289. 

INTERPLEADER. 

NccxssARY  Allegations  fob  a  Bill  op  Interpleader. 

1.  A  bill  of  interpleader  must  show  that  two  or  more  persons  have  presented 
claims  Against  complainant  for  the  same  thing;  that  complsanant  has  no  beneficial 
interest  In  the  thing  claimed;  and  that  he  cannot  determine  without  hazard  to  him- 
i^clf  to  which  of  the  several  claimants  the  thing  belongs;  and  that  there  is  no  collu- 
sion with  any  of  the  defendants.— A'orfA  Pacific  Lumber  Company  v.  Lang,  246. 

Practice  on  Presenting  Bill  of  Intebpleader. 

2.  The  orderly  practice  upon  the  interpoi^ition  of  a  bill  of  interpleader  is  to  de> 
l«  rmine  whether  the  interpleader  will  lie  or  not,  and,  if  it  will,  to  dischaige  the 
pUintiff  with  his  costs,  upon  bringing  the  money  or  thing  in  dispute  into  court;  and 
the  suit  should  thereafter  proceed  upon  issues  joined  between  the  defendants.  The 
inaklnp  up  of  these  issues  may  be  accomplished  in  whatever  way  seems  best  adapted 
to  secure  nn  orderly  and  intelligible  presentation  of  the  rights  of  the  contending 
parties.  — iS'ortA  Pacific  Lumber  Company  v.  Lang,  24&. 

What  Defendants  May  Interplead. 

3.  One  of  the  essential  requi^tes  of  a  bill  of  Interpleader  is  a  showing  of  a 
privity  of  some  sort  between  the  defendants,  and  that  the  various  claims  are  of  the 
same  nature  and  character.  Thus,  a  holder  of  a  certain  fund  which  is  the  purchase 
price  of  sundry  saw  logs,  cannot  oblige  various  claimants  of  such  fund  to  interplead 
with  other  persons  who  are  setting  up  claims  against  the  holder  of  the  fund  for  un- 
liquidated aamages— one  of  such  classes  being  for  claims  ari&ing  ex  contrarlu  and 
the  other  for  claims  arising  ex  delicto ;  one  set  of  claims  being  ai;aiu<^t  the  fund,  and 
the  other  set  being  against  the  holder  of  the  fund.  —  A'ortA  Pacific  Lumber  Company  v. 
Lang,  216. 

IRREGULARITIES  in  Execution  Sales. 

Confirmation  Cures  Irregularities.    See  Execution  Sales,  1. 

Confirmation  does  not  Confer  Jurisdiction.    See  Execution  Sales,  6. 

JOINDER  of  Several  Causes  of  Suit    See  Pleadings,  14. 
JUDGMENTS. 
Scope  of  Pleadings. 

1.  Ajudi;meBt  or  decree  entered  on  the  pleadings  or  after  a  contest  most  fall 
within  the  issues  made  by  the  pleadings,  but  consent  decrees  will  be  valid  and  bind- 
ing if  they  fall  within  the  general  scope  of  the  caae.— Schmidt  v.  Oregon  Goid  Mit^ 
ing  Company,  9. 
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JUDO  M  ENTS— COKCLUDKD. 

Judlimext  on  the  Pleadings  — Practice. 

2.  A  i»idgraent  will  not  be  rendered  on  the  pleadings  where  their  present  an  Issn* 
of  ftict.  Ji  ihongh  the  parly  iiix)n  whom  the  burden  of  i)roof  ret-ts  refuses  to  Introduce 
anv  evidence;  the  remedy  in  such  a  case  is  to  move  the  court  to  direct  a  verdict.— 
WlUijf  V.  lL>hn€»,  265. 

Tims  foe  Vacating  Judgment  fob  Mistake. 

8.  Under  Hill's  Code.  §102,  providing  that  the  court  "may  at  anytime  within 
one  year  after  notice  thereof  relieve  a  party  from  a  Judjfment  taken  against  him 
through  his  mi^tHke  or  excusable  neglect."  It  is  not  buflicient  that  the  motion  be 
ma«1e  within  a  vcar  after  notif-e,  but  it  must  be  heard  and  determined  within  that 
time.— .\\>/c///i  V.  Robertson,  278. 

Affidavit  Correcting  Judgment  Under  Section  102,  Hill's  Code. 

4.  A  motion  under  Hill's  Code,  §  102,  fi)r  relief  from  a  portion  of  a  decree  on 
ttie  grouiKl  that  It  was  included  therein  through  the  mUtake,  Inadvertenee,  sur- 
prise, or  ex<'usftyjle  neglect  of  the  movant,  Is  Inetleciual  unless  the  affidavits  sub- 
mitted therewith  show  the  existence  of  one  of  such  grounds.- iS'iciiin  v.  RoUrUon, 
279. 

COBRECTING  JUDG3IENT  FOR  CLERICAL  MISTAKE. 

6.  A  ju'lgment  cannot  be  altered  after  the  close  of  the  term  at  which  It  was  ren- 
dered, for  a  cleiical  nii^pii-ion,  where  the  mistake  is»  not  appurr'nt  on  the  recor.l.aud 
must  be  made  out  upon  aflldavits  and  evidence  aliundt.—Sickli}i  v.  Robertson,  219. 

JCDGME>T  AS  AN  ESTOPPEL. 

6.  A  juflrrment  roll  In  a  former  action  showing  judgment  in  favor  of  a  per«on 
claiming  unticr  a  lax  title,  accompanied  with  evi»lence  that  said  action  wa.s  br()ii;riit 
at  the  request  of  defendant  against  said  person,  will  not  estop  defendant  J'niii  <ie- 
feating  said  title  by  showing  that  the  taxes  for  which  the  laud  was  sold  were  paid 
by  delmdant  before  the  sale,  where  it  did  not  ajjpear  that  the  question  of  pay- 
ment oi  said  taxes  was  raised  in  said  former  action.— iS'tc^*um  y.  Qaiton,  323. 

CREDITOR'S  BILL— JUDGMENT  NOT  NECESSARY. 

7.  A  creditor  need  not  reduce  his  claim  to  Judgment  before  filing  a  creditor's  blU 
to  resell  a'-Hfts  of  his  debtor  which  have  been  transferred  in  fraud  of  creditors,  a  lieu 
by  attachment  being  huihcivni.— Bennett  v.  MinoU,  339. 

Pbesimption  as  to  Judgment  Equalizing  an  Assessment. 

8.  When  It  appears  that  a  board  of  equalization  or  a  county  court  has  once  ac- 
quired jurisdiction  of  the  person  of  the  taxpayer  whose  aa-es^meut  Is  equalized  It 
will  be  I'resimied  that  the  subsequent  proceedings  were  regular  and  sufficient  to 
sustain  the  judgment  entered.— (Jot^rcy  v.  Douglaa  County,  44C. 

Judgment  by  Publication  of  Summons. 

9.  A  judgment  against  a  nonresident  on  service  of  summons  by  publication  l" 
void,  where  the  record  fails  to  show  that  the  court,  prior  to  the  puhlieation,  obtained 
juri-di(  turn  of  his  property  by  attachment  process.— H'ti/amt««  Heal  Estate  Company 
V.  Ucndrix,  4b5. 

JUDICIAL  SALES.    See  EXECUTION  SALES. 

JURISDICTION. 

Of  Equity  to  Compel  Settlement  of  Assigned  Estates.    See  Equity,  8. 

To  enforce  Liens  Given  by  Laws  of  Other  States.    Sec  Conflict  of  Laws,  1,  2. 

Of  Equity  to  Reform  Written  Instruments.    See  Equity,  4. 

To  Correct  Judgment  after  Close  of  Term     See  Judgments,  5. 

Board  of  Equalization  —  Presumption  as  to  Judgment.    See  Presumptions,  11. 

Of  Equity  to  Determine  Constitutional  Question.    See  Equity,  6. 

JURY  TRIAL. 
Dl^qualification  of  Qrand  Jurors. 

1.  S^cotlon  947  of  Hill's  Code,  providing  that  it  shall  be  a  sufDcient  cause  of  chal- 
lenge to  any  juror  calle^i  "  to  be  sworn  in  any  cause"  that  he  has  served  as  a  Juror 
withiu  a  year,  does  not  apply  to  grand  jurors,  for  a  "cause"  within  the  meaning  of 
that  section  is  a  civil  or  criminal  action  at  issue  and  ready  for  trial  in  a  circuit  court, 
and  grand  Jurors  are  not  required  to  try  such  matters.— tSfo/e  r.  Brovnif  147. 
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JURY  TRIAL  — Concluded. 

Actual  Bias  of  Jubor— Dibcrbtion  op  Court. 

2.  Under  Hill's  Code,  j  187,  providing  that  the  fact  that  a  Juror  has  foimed  an 
opinion  as  to  the  merits  of  a  case  is  not  sufficient  to  sustain  a  challenge  unless  the 
court  is  satisfied  from  all  the  circumstances  that  the  juror  cannot  disregard  such 
opinion  and  try  the  case  impartiallj,  a  clear  abuse  of  discretion  in  allowmfr  one  to 
act  as  Juror  who  has  stated  that  he  has  formed  an  opinion  must  be  shown  to  procure 
a  reyersal  of  the  Judgment  on  that  ground,  and  in  tnis  case  the  facts  set  forth  do  not 
disclose  any  such  conduct  by  the  tiial  couiL— State  v.  Brown,  147. 

8.  A  Juror  who  testifies  that  A'om  reading  newspaper  reports  of  the  case  h«  had 
formed  and  expressed  some  opinion,  but  that  his  opinion  was  not  fixed,  and  would 
not  influence  bis  verdict,  is  competent— 3ita/«  7.  Kelly,  225. 

Failure  to  Ask  Instructions. 

4.  Failure  of  the  court  to  instruct  the  Jury  not  to  be  influenced  in  their  verdict 
by  any  applause  made  by  the  audience  in  approval  of  the  remarks  of  the  proeecut- 
ing  attorney  is  not  cause  for  reversal,  where  no  such  instruction  was  asked,  and  the 
oourt  promptly  disapproved  sueh  applavse.— Stote  v.  Brovm,  148. 

Usurping  Province  of  Jury. 

6.  An  instruction  on  a  murder  trial  that  there  is  evidence  "  to  the  efftet "  or 
"tending  to  show  "  a  certain  fact,  and  allowing  the  Jury,  if  they  find  it  to  be  a  fact, 
to  consider  it  in  determining  the  degree  of  defendlint^s  guilt,  does  not.  as  being  a 
presentation  of  facts  by  the  court,  violate  Hill's  Code,  S  200.  prohibiting  the  oourt 
xtom  presenting  the  facts  of  a  case  to  the  Jury,  especially  where  the  Jury  are  also 
instructed  that  they  are  the  exclusive  judges  of  all  the  facts  in  the  case  as  well  as 
the  weight  of  evidence  and  credibility  of  the  witnesses.— State  v.  Brown,  148. 

Instructions  Nrbd  not  bb  Dupucated. 

6.  A  requested  Instruction  that  has  been  already  given  in  another  paragraph 
need  not  be  given  again.— £ta/«  v.  frotm,  149. 

Exclusion  of  Jury  — Conpebsions, 

7.  Whether  the  Jury  shall  be  excluded  pending  the  preliminary  examination  as 
to  the  admissibility  of  a  confession  is  within  the  discretion  of  the  trial  court.- SbiXe 
T.  KeUy,  225. 

Question  for  Jury. 

8.  If  on  a  trial  there  is  any  dispute  regarding  the  facts,  or  if  there  may  reasonably 
be  a  dlfi'erenoe  of  opinion  as  to  the  deductions  therefrom,  the  matter  should  be  8ub> 
xnitted  to  the  Jury.- Ckmn^Z^  v.  McLaughlin,  230. 

Practice  in  Directing  Verdict— Judgment  on  Pleadings. 

9.  A  Judgment  will  not  be  rendered  on  the  pleadings  when  they  present  an  issue 
of  fkct,  although  the  party  upon  whom  the  burden  of  proof  rests  refuses  to  Introduce 
any  evidence ;  the  remedy  in  such  a  case  Is  to  move  the  court  to  direct  a  verdict.— 
WUIU  V.  Holmes,  265. 

Payment  of  Tax  is  Question  for  Jury. 

10.  Defendant's  statement  that  she  had  paid  the  tax  levied  on  land  before  the 
sale  thereof,  together  with  a  receipt  indicating  that  she  had  done  so,  was  sufficient 
evidence  to  require  the  court  to  submit  to  the  Jury  the  question  whether  the  tax 
really  had  been  paid.— Mc/rt^m  v.  Qcuion,  322. 

Jury  determines  Who  is  an  accomplice. 

11.  Where  there  is  a  conflict  in  the  testimony  as  to  whether  a  witness  is  an  ao> 
complice  in  a  crime  that  question  should  be  left  to  the  determination  of  a  Jury— but 
it  is  otherwise  when  there  is  no  dispute  about  the  facts.— Sto/«  v.  Oarr,  889. 

Abstract  Propositions  Must  not  be  Given. 

12.  Abstract  propositions  of  law,  not  applicable  to  the  facts  of  the  case  in  hand, 
are  misleading  and  mischievous,  and  to  present  such  in  an  instruction  to  i^  Jury  is 
reversible  error.— jPearson  v.  Dryden,  860. 

Jurors  Should  Use  Thbtr  Judgment. 

18.  Where  there  is  a  conflict  in  testimony,  and  there  is  a  difference  between  wit* 
n esses,  the  Jury  may  properly  be  instructed  that  in  arriving  at  a  conclusion  they 
«boula  use  their  Judgment  and  experience.— TTiZ/it  v.  Lance,  STL 

JUSTICES*  COURT. 
Presumption  of  Residence  of  Respondent's  Attorney.    See  Presumptions.  6,7. 
How  soon  Xnnaezlpi  may  be  Filed  in  CSicnlt  Court.   Seo  appeal,  17. 
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LARCENT  BY  BAILEE. 
Word  "  Trastee  "  Is  Immaterial  in  the  IndictmcDt    See  Cbiminax  Law,  12L 
Evidence  of  Ownertbip  of  Stolen  Note.    See  Criminal  Law,  15. 
Eyldence  of  Value  of  Stolen  Note.    See  Criminal  Law,  14. 

LEVY  of  Writ  on  Chattels. 

Lien  Attaches  at  Time  of  Actual  Seizure.    See  Attachmemt,  1. 
LIENS. 

When  Attachment  Lien  is  Impressed  on  Chattels.    See  Attachment,  1. 

Enforcement  of  Liens  of  Sister  States.    See  Conflict  op  Laws,  1,2. 

Mechanics'  Liens— Sufficiency  of  Notice.    See  Mxghanics'  Lirnb. 

LIMITATION  OF  ACTIONS. 

Adverse  Possession  as  a  Defense  to  £;]ectment.    See  Statute  op  Liuitationb. 

MANDAMUS. 

Hill's  Code,  1 2690.  subdivision  4,  as  amended  by  Laws,  1889,  p.  116,  provides  that 
fliuds  arising  from  the  flve-mlll  county  school  tax  or  the  Irreaucible  state  school 
ftind  shall  be  divided  in  proportion  to  the  number  of  persona  between  the  a^es  of 
four  and  twenty  years  who  are  actual  residents  of  the  district  at  the  time  of  adivls- 
ion  thereof.  Held,  that  mandamus  will  not  lie  to  compel  a  countv  treasurer  to  pay 
the  amount  apportioned  to  a  new  school  district,  formtd  by  division  of  an  old  one, 
where  the  alternative  writ  fails  to  show  the  number  of  children  in  both  districts, 
and  it  does  not  appear  that  the  number  of  children  In  the  new  district  were  origin- 
ally enrolled  and  enumerated  in  the  original  district.— 5cAoo2  District  Number  Two  v. 
LdmbcH,  209. 

MECHANICS'  LIENS. 

Who  are  Advrrsr  Parties  in  Mechanics'  Lien  Cases. 

1.  In  mechanics'  lien  cases  all  the  lien  claimants  are  "advene  "  to  each  other, 
within  the  meaning  of  section  537,  Hill's  Code,  and  must  be  served  with  the  notice 
of  appeal.— 0^6om  v.  Logus,  302. 

When  Coirt-RAcroR  is  not  an  Adverse  Party. 

2.  In  a  mechanics*  Hen  case  the  contractor  is  not  an  "adverse  partv  "  and  need 
not  be  served  with  the  notice  of  appeal,  where  he  has  not  been  served  with  summons 
and  has  not  appeared,  though  named  in  the  pleadings  as  a  defendant.— Otbomr 
Logus,  802. 

Contractor  not  an  Indispensable  Party. 

8.  In  a  mechanic's  lien  foreclosure  the  contractor  is  not  an  absolutely  indispen- 
sable party —  he  ought  to  be  brought  In  if  he  can  be  served,  but  the  suit  can  proceed 
without  him.  though,  of  course.  If  he  is  not  served  he  is  not  bound  by  the  result.— 
Oabom  v.  Logus,  802. 

Variance  in  Name  op  Contractor. 

4.  A  difference  between  the  name  of  the  firms  of  contractors  as  alleged  in  the 
complaint  for  the  foreclosure  of  a  mechanics'  lien,  and  as  disclosed  by  the  contract 
does  not  eon.stitute  a  fatal  variance  where  there  is  no  question  as  to  the  Identity  o^ 
the  two  firms,  and  It  is  clearly  apparent  that  the  owner,  who  alone  is  contesting  the 
lien,  has  not  been  misled  In  any  respect  by  the  difference.— 0<&om  v.  Loffus,  802. 

Name  op  Person  Obtaininq  Materials. 

5.  The  naming  in  a  claim  of  lien.  In  good  faith,  of  the  parties  to  whom  material 
was  furnished  as  "J.  W.  Holm  and  Brother,"  while  the  contract  between  the  owner 
and  contractor  was  signed  "C.  N.  Holmes  and  Company,"  is  immaterial,  it  not  ap- 
pearing that  the  owner  was  misled.—  Osbom  v.  Logus,  802. 

Name  op  Person  to  whom  Materials  were  Furnished. 

6.  A  claim  for  a  mechanics'  lien  reciting  that  claimant  "have,  by  virtue  ol  a 
contract  heretofore  made  with  B.  •  •  •  In  the  furnishing  sketches,  plans,  •  •  • 
and  superintendence  of  a  certain  dwelling-house.  The  ground  on  which  said  dwell- 
ing house  was  constructed  being  at  the  time  the  property  of  said  B.  who  caused  said 
house  to  be  constructed,"— is  insufficient,  for  failure  to  state  the  person  to  whom  the 
■ervices  were  rendered,  as  required  by  the  Code.— Xeidb  v.  Beers,  488. 
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MECHANICS'  LIENS  —  COKCLUDED. 
Contractual  Rklation  Between  Claimant  and  Property-Ownib. 

7.  A  claim  of  lien  for  material  or  labor  furolshed  a  contractor  filed  under  section 
3673  of  Hill's  Code,  need  not  state  the  contractual  relations  existiug  between  Tb6 
cltiimant  and  the  owner,  as  the  relation  is  in  effect  established  by  section  3f>i>9,  which 
provides  that  the  contractor  hhall  be  held  the  agent  of  the  owner  for  the  purposes  of 
the  net.— Osbom  v.  Logus,  303. 

Complete  Performance  Prevented  by  Owner. 

8.  Failure  of  contractors  to  complete  a  building  accon^lng  to  contract  will  not 
prevent  a  lien  from  attaching  in  their  favor  for  so  much  of  the  work  a.**  was  actually 
perfornii'd  according  to  the  contract,  where  sncn  failure  to  complete  was  due  loan 
act  of  the  owner  —Justice  v.  Elwtrl,  460. 

MILEAGE. 

A  party  is  entitled  to  recover  mileage  for  the  number  of  miles  actually  traveled 
by  each  witness  within  this  state.— iSu^r  Pine  Lumber  Company  v.  Garrelt,  168. 

MINES  AND  MINING. 

Pleading  Forfeiture  op  Mining  Claim. 

1.  The  dofeuse  of  a  forfeiture  of  a  mining  claim  through  failure  to  perform  the 
required  woik  thereon  is  an  affirmative  derense,  and  must  be  STCdaily  pleaded 
where  an  opuorlunlty  is  ofTered  for  so  doing:  and  the  burden  of  proof  is  always  on 
the  party  claiming  the  forfeiture.— JSwAop  v.  Baitley,  119. 

What  is  not  "Work  and  Improvements"  on  a  Mine. 

2.  Picking  rock  from  the  walls  of  a  shaft  or  outcropping  of  a  le<1ge.  in  small 
quantities.  Irom  day  to  day,  and  testing  it,  in  order  to  tind  a  paying  vtiu.  cannot  be 
credited  as  part  of  the  one  hundred  dollars'  worth  of  "work  and  improvements" 
required  by  Revised  Statutes  of  I'liitcd  states,  §2;^24.  as  amended  by  J?upj»lement  to 
the  Revised  bUilules  of  United  Ptalcs,  p.  276,  to  be  made  by  a  locator  on  his  claim 
within  one  year  from  the  date  of  his  location.— ^/^op  v.  Baisiey,  la). 

Kind  op  A^^sessmint  Work  Required. 

8.  The  requirement  that  a  certain  amount  of  labor  or  Improvement  shall  be 
done  or  made  on  a  niiiiinsr  claim  each  year  in  order  to  hold  it  is  for  the  double  pun^*^ 
of  insuring  good  faiih  in  ihc  (huniaut,  and  of  requiring  him  tc  show  a  really  valua- 
ble mine  before  clniming  a  patent;  from  which  it  follows  that  the  ^ind  of  work 
required  b>  the  statute  ( L  iilted  States  Reviscvl  Statutea,  |  2324.  as  amended.)  is  work 
tending  to  develop  and  exhibit  the  value  of  the  mine  rather  than  work  expended  in 
discovery  or  preliminary  exploration.— i^wAop  v.  Baisleyf  120. 

Resuming  Work  on  Forfeited  Claim. 

4.  Where  a  mining  claim  has  been  forfeited  by  the  locator,  his  afterward  going 
onto  the  claim  with  tools,  securing  .«-amples  oi  the  ore.  and  testing  and  assaying  it  is 
not  a  resumption  oi  work  within  the  meaning  of  section  2324  of  the  Revised* Statutes 
of  the  United  Stales  as  amended  in  January,  eighteen  hundred  and  eishiy,  provid- 
ing that  a  forfeited  or  abandoned  mining  claim  may  be  relocated,  provi«ied  the  orig- 
inal claimant  has  not  "resumed  work"  before  the  attempted  relocation.— l^uftop  v. 
Baulcy,  120. 

Enjoining  Trespass  on  Mining  Claim. 

5.  Equity  will  Interfere  by  injunction  to  restrain  a  oontlnulng  trespass  on  a  min- 
ing claim  by  the  removal  of  valimble  ores,  and  to  compel  an  accounting  for  injuries 
already  inflicted,  at  the  suit  of  one  claiming  to  be  the  owner  of  the  realty,  though 
out  of  po>Kisslon,  where  a  law  action  is  pending  to  determine  the  title,  and,  if  a 
(strong  Kb  owing  is  made,  the  trespass  will  be  enjoined  even  where  no  law  action  has 
yet  been  commenced.  Ordinarily,  the  injunction  will  be  only  temporary  pending 
the  trial  of  the  title,  but  If  the  plaintiff  presents  a  pr£ma/aci«  possessory  title  that  Is 
not  seriously  disputed,  equity  will  settle  the  entire  controvery  without  waiting  for 
any  proceedings  at  law.— i^uAop  v.  liaisley,  120. 

MISLEADING  INSTRUCTION  to  Jury.    See  Juby  Trul,  12. 

MISTAKE  as  a  Ground  for  Vacating  a  Judgment. 

Time  within  which  Motion  must  be  Heard.    See  Judgments.  8. 

What  Affidavit  Supporting  Motion  must  Show.    See  Judgments,  4. 

Correcting  Judgment  for  Clerical  Mistake.    See  Judgments,  5. 
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MODIFICATION  OF  DECKER 
Power  of  Courts  over  Final  Decrees.    See  Dscrexs,  6. 
Extent  to  which  Final  Decrees  may  be  Modified.    See  Dxckses,  4-A. 

MOTION  TO  DISMISS  APPEAL. 

For  Failure  to  File  Briefs.    See  Appeal,  10. 

For  Failure  to  File  Abstract    See  Appkal.  10, 11. 

For  Failure  to  Serve  Notice  on  Adverse  Parlies.    See  Appeal,  3,4,5,6. 

For  Failure  to  Make  Statement  of  Errors.    See  Appeal,  9. 

Appeal  From  Consent  Decree.    See  Appeal,  1. 

Accepting  Part  of  Judgment  —Waiver  of  Appeal.    See  Appeal,  2. 

MOTION  FOR  JUDGMENT  ON  PLEADINGS.    See  Pleadings,  16. 

MOTION  TO  SET  ASIDE  JUDGMENT. 

Motion  muf>i  be  Decided  within  a  Year  from  Judgment.    See  Judgments,  8. 

MUNICIPAL  CORPORATIONS. 

A  provision  in  a  bond  of  a  street  contractor  to  a  city  that  the  contractor  will 
pay  all  money  due  and  to  become  duo  for  materials  n^ad  and  labor  performed  in 
completing  his  work,  does  not  give  to  material  men  and  laborers  on  the  improvement 
any  action  against  the  contrac  tor  or  his  bon'lsincn,  for  the  rea>^on  that  the  contract 
was  madeT  primarily  and  directly  for  the  benefit  of  the  city,  rather  than  for  llioir 
benefit,  and  because  there  was  no  fund  or  jiroperty  provided  in  the  hands  of  ihe 
promisor  on  which  they  could  have  any  equitable  claim.— i^roiucr  Lumber  Coniuany 
y.  Miller,  565, 

NAME. 

Variance  in  Name  of  Contractor.    See  Mechanics'  Liens,  4. 

NECESSARY  PARTIES. 

Grantor  in  Fraudulent  Deed  not  Necessary  to  Creditor's  Bill.    See  Parties,  4. 
Contractor  not  Necessary  in  Mechanics'  Lien  Case.    See  Pabties,  5. 

NEGLECT  as  a  Reason  for  Vacating  Judgment. 

Time  Limited  for  Deciding  Motion.    See  Judgments,  3. 

What  Affidavit  Supporting  Motion  must  Show.    See  Judgments,  4. 

"NEXT  TERM"  Of  County  Court  Defined.    See  Words  and  Phrases. 

NON-JUDICIAL  DAY. 

A  notice  to  produce  papers  at  a  trial  is  good  though  given  on  a  noiijtidiclal  day, 
and,  in  the  absence  of  any  t*howing  to  the  contrary,  one  day's  notice  mny  i.o  consid- 
ered suflicient.— &'«<7ar  Pine  Lumber  Company  v.  Garrett,  168. 

NON-RESIDENT. 

Judgment  without  Personal  Service  or  Attachment  Is  Void.    See  Judgments,  0. 

NOTICE. 

To  Produce  Papers — Reasonable  Time.    See  Non- judicial  Day. 
Of  Suspicious  Circumstances — Constructive  Fraud.    See  Fraud,  8, 4. 
Of  Mechanics'  Lien.    See  Mechanics'  Liens. 

NOTICE  OF  APPEAL. 

Who  is  an  Adverse  Party —Service  of  Notice.    See  Appeal,  3, 4, 5, 6. 

Service  of  Notice— Presumption  of  Residence  of  Attorney.    See  Appeal,  12,18. 

Amending  Proof  of  Service  of  Notice.    See  Appeal,  19. 

OBJECTIONS. 

For  Defect  of  Proper  Parties— Waiver.    See  Waiver,  4. 
For  Indeflniteness  or  Uncertainty— Waiver.    See  Waiver,  8. 
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OBJECTIONS  —  COMCLUDKD. 

To  MaoQer  of  Taking  Deposition — Wairer.    See  Waiter,  X 
To  Confirmation  of  Execntion  Sale.    See  Ezscunow  Sales,  1,  2,  i. 
To  Cost  Bill  —  Computation  of  Time  to  File.    See  Coffrs,  4. 
To  Cost  Bill  ~  Extension  of  Time  to  File.    Bee  Costs,  6. 

OBTAINING  SIGNATURE  BY  FAI^E  PRETENSES. 

Sufficiency  of  Indictment  —  Immaterial  and  Secondary  Evidence.    See  CsiX' 
INAL  Law,  16, 17. 18. 

OFFICIAL  BONDS, 
Pasties  to  Actions  on  Offictal  Bonds. 

1.  A  county  is  a  proper  party  plaintiff  In  an  action  on  an  official  bond  of  a  tax 
collector  under  Hill's  Code,  §  341.— 2fum«  y.  KeUy,  898. 

Leave  to  Sue  on  Official  Bond. 

2.  Under  Hill's  Code,  g  S12,  before  an  action  can  be  commenced  on  an  official  un- 
dertaking by  another  than  the  state  or  corporation  in  the  name  of  which  the  under- 
taking runs,  leave  must  be  obtained  from  the  court  where  the  action  is  triable.— 
Hume  V.  KdUy,  399 

Amending  Pleadings  by  Changing  Names  op  Pasties. 

8.  An  amendment  of  the  complaint  in  an  action  by  a  district  attorney  upon  an 
official  bond,  by  adding  the  county,  which  is  the  real  party  in  interest,  as  plalntiiT 
does  not  change  the  cause  of  action.—  Hume  v.  KeUy,  398. 

Failube  of  appointive  Offices  to  Renew  Bond. 

4.  The  mere  failure  of  an  officer  rightfully  holding  over  by  virtue  of  the  express 
provisions  of  the  law  creating  the  office,  to  renew  his  bond,  does  not  work  a  forfeit- 
ure of  the  office  so  as  to  deprive  him  of  its  emoluments.— .Ecfdy  v.  KmcaM,  537. 

OREGON  CASES  Cited,  Approved,  Followed,  Distinguished,  Criticised,  and  Over- 
ruled in  this  volume  :— 

Ah  Doon  V.  Smith.  25  Or.  89,  approved  and  followed,  1. 

Ainslie  v.  Cohen,  16  Or.  874,  cited.  807. 

Aldrich  V.  Anchor  Coal  Company,  24  Or.  82,  cited,  257. 

Allen  V.  Dunlap,  24  Or.  232,  cited.  145. 

Allen  V.  Rowe,  19  Or.  190,  cited,  282,  819. 

Bank  of  British  Columbia  v.  Page,  7  Or.  455.  cited  and  approved,  76;  distin- 
guished, 673. 
Barton  v.  La  Grande,  17  Or.  677,  cited,  241. 
Bays  V.  Trulson,  25  Or.  110,  approved  and  followed,  73. 
Beeker  v.  Malheur  County,  24  Or. 217.  cited  and  approved,  240, 446, 
Bennett  v.  Minott,  28  Or.  339,  approved  and  followed,  440. 
Biggs  V.  McBrlde,  17  Or.  640,  approved  and  followed,  557. 
Bo  wen  V.  Clarke,  22  Or.  566,  approved  and  iollowed,  350. 
Briney  v.  Starr,  6  Or.  207.  cited,  343.  465. 
Buller  V.  Smith,  20  Or.  126,  cited,  442. 

Carr  v.  Kurd,  3  Or.  160.  cited,  442. 

Cline  v.  Greenwootl,  10  Or.  at  p.  240,  approved  and  followed.  537. 

Cohen  v.  Ottenheimer,  23  Or.  224,  cited,  307. 

Cole  V.  Logan,  24  Or.  304,  cited,  284. 

Commissioners  of  Multnomah  County  v.  State,  1  Or.  859,  cited,  405. 

Crawford  v.  Abraham,  2  Or.  167,  approved  and  followed,  16S. 

Crawford  v.  Beard.  12  Or.  447,  approved,  365. 

Cook  County  v.  Bushnell,  15  Or.  169,  cited  and  approved,  398,  57S. 

Cross  V.  Tscharnig,  27  Or.  49,  cited,  319. 

Curtis  V.  LaGrande  Water  Company,  20  Or.  34,  cited,  497. 

Curtis  V.  Sestanovich,  26  Or.  107,  overruled,  803. 

Dawson  v.  Pogue,  18  Or.  p.  94,  approved  and  followed.  274. 
Dawson  v.  Simms,  14  Or.  561  approved  and  followed,  839. 
Dillon  V.  Hart,  25  Or.  49,  approved  and  followed,  483. 
Delph  V.  Barney,  5  Or.  211,  cited  and  approved,  76, 
Doleh  V.  Nickum,  2  Or.  202,  cited  and  approved,  465. 
Duffy  V.  Mix,  24  Or.  265,  cited,  146. 

Ehrman  v.  Astoria  Railway  Company,  26  Or.  877,  cited,  97. 
Elliott  V.  Oliver,  22  Or.  47,  cited  and  approved,  530. 
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Epstein  V.  State  Insurance  Company,  21  Or.  179,  cited  and  approved,  274. 
Everts  v.  Stager,  6  Or.  147,  cited  and  approved,  274. 

Fabio  V.  Pressey,  2  Or.  28,  cited  and  approved,  274. 

Faull  V.  Cooke.  19  Or.  456,  cited,  491. 

Fleischner  v.  Citizen's  Invest.  Co..  25  Or.  119,  cited  and  approved,  138. 

Foster  v.  Schmeer,  15  Or.  363,  ciied  and  approved,  274. 

Foete  V.  Standard  Insurance  Company,  26  Or.  449,  cited  and  approved,  898. 

Glenn  v.  Savage,  14  Or.  567,  cited  and  approved,  230. 

Gordon  v.  Deal,  28  Or.  155.  cited,  319. 

Griswold  V.  Stoughton,  2  Or.  64,  cited  and  approved,  76. 

Habersham  v.  Sears.  11  Or.  436,  cited.  405. 

Hacbnev  v.  Leary,  12  Or.  40,  distinguished,  578. 

Hamilton  v.  Blair,  23  Or.  64.  cited  and  approved.  110,  304. 

Hedlnv.  Suburban  Railway  Company.  26  Or.  155,  cited  and  approved,  230. 

Heiple  V.  Clackamas  Couniy.  20  Or.  117,  cited,  81. 

Henness  v.  Wells,  16  Or.  266,  distinguished,  46'>. 

Herbert  v.  Dufur,  23  Or.  462.  cited  and  followeri,  232. 

Hlcklin  V.  McClear,  18  Or.  126,  clte<I  and  approved,  485. 

Hildebrand  v.  Bloodsworth,  12  Or.  80,  apj>roved  and  followed,  474. 

Hislop  V.  Moldenhauer.  24  Or.  106,  cited,  882. 

Holmes  V.  Whilaker,  23  Or.  319,  cited,  374. 

Howe  V.  Taylor,  6  Or.  284.  cited.  405. 

Hume  V.  Kelly,  28  Or.  398,  cited, 461. 

Hyland  v.  Hyland,  19  Or.  51,  cited  and  approved,  274. 

Inverarlty  v.  Stowell,  10  Or.  261,  cited,  96. 
In  re  Comstock,  3  Sawv.  218,  cited,  575. 

Jolly  V.  Kyle,  27  Or. 95,  cited  and  approved,  34. 
Joy  V.  Stump,  14  Or.  361,  cited  and  approved,  350. 

Kleinsorge  v.  Rohse,  25  Or.  57,  cited  and  ajiproved,  274. 

Kumli  V.  Southern  Pacific  Company,  21  Or.  505,  cited  and  approved,  147,  226. 

Latimer  v.  Tillamook  County,  22  Or.  291,  cited,  80. 

Leinenweber  v.  Brown,  24  Or.  5-18,  approved  and  followed,  73,  496. 

Lewis  V.  Lewis,  5  Or.  169,  cited  and  approved,  274. 

Lewis  Printing  Company  v.  Reeves,  26  Or.  446,  cited  and  approved,  442,345. 

Ligtrett  v.  Lsdd.  23  Or.  26.  cited,  487. 

Lindley  v.  Wallis.  2  Or.  20.'l.  cited.  343. 

Little  v.  City  of  Portland  26  Or.  2:^5,  cited,  M. 

Lovcjoy  V.  Chapman,  23  Or.  571,  cited,  284 ;  approved  and  followed,  4S.S. 

Mccarty  v.  Wlntler,  17  Or.  391,  cited,  306,  445. 

McRae  v.  Daviner,  8  Or.  63,  cited,  491. 

Mendenhall  v.  Ilarriaburg  Water  Company.  27  Or.  30.  distinguished,  119. 

Ming  Yue  v.  Coos  Bay  Railroad  Company,  24  Or.  392,  cited, 592. 

Moody  V.  Miller,  24  Or.  179,  cited  and  approved,  110,  302. 

Moore  v.  Floyd,  4  Or.  260.  cited.  97. 

Neppach  v.  Jones,  20  Or.  491,  cited,  287. 

Nesiucca  Wagon  Road  Company  v.  Landingham,  24  Or.  493,  cited,  304,  445. 

Nickum  v.  Gaston,  24  Or.  391.  cited,  323. 

Northcut  V.  Lemery .  3  Or.  316,  cited,  495. 

Odell  V.  Campbell,  9  Or.  298,  cited,  495. 

Parker  v.  Jeffeij,  26  Or.  186.  approved  and  followed,  566. 

Philbrick  v.  O'Connor,  15  Or.  15,  approved.  865. 

Pilz  V.  Klllingsworth,  20  Or.  435,  cited.  319. 

Portland  Construction  Company  v.  O'Nell,  24  Or.  54,  cited,  98. 

Pugh  V.  Good,  19  Or.  85,  cited,  383. 

Rader  v.  Barr,  22  Or.  496,  approved  and  followed,  9. 
Rankin  v.  Malarkey,  28  Or.  593.  overruled,  303. 
Rector  of  St.  David's  ▼.  Wood.  24  Or.  404,  cited,  472. 
Rees  V.  Rees,  7  Or.  78,  cited,  843. 

Remillard  v.  Frescott,  8  Or.  37,  cited  and  approved,  274. 
Road  Company  v.  Douglas  County,  6  Or.  406,  cited,  241. 
Rowland  v.  Williams,  23  Or.  615.  cited.  497. 
Roy  V.  Horsley,  6  Or.  270,  cited,  389, 440. 
28  Ob— 48. 
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Salmon  y.  Olds,  9  Or.  488.  cited,  278. 

Sayres  v.  Allen,  25  Or.  215.  appoved  and  followed,  1. 

Schneider  y.  Oregon  Pacific  Hallway  Company,  20  Or.  172.  cited,  387. 

Seely  y.  Sebastian.  3  Or.  563.  cited  and  approved,  465. 

Bell  wood  y.  Gray,  11  Or.  534,  cited.  310.  370. 

Semple  y.  Bank  of  British  Columbia,  5  ^awy  8S  dirtingnished,  57S. 

Sherman  y.  Bellows,  24  Or.  55;i,  cited.  5(o. 

Bbiyely  y.  Welch,  2  Or.  288,  cited  and  approyed,  274. 

Shook  y.  Coholan.  12  Or.  242.  cited,  96. 

Smith  y.  City  of  Portland.  25  Or.  297.  cited.  241. 

Smith  y.  Conrad,  23  Or.  20'..  (>itc<l.  268. 

Steyens  y.  Martin,  6  Or.  193.  cited  and  approyed,  274. 

Swift  y.  Vulkey,  14  Or.  64,  cited.  496. 

State  y.  Baker  County,  24  Or.  141,  cited,  405. 

State  y.  Brown,  28  Or.  147.  approved  and  followed.  225. 

State  y.  I>ougla«  County  Road  Company,  10  Or.  201.  cited, 628. 

State  y.  Ingram,  2:<  Or.  434,  approved  and  followed.  225. 

State  y.  Jar  vis,  18  Or.  360,  cited,  334,  396. 

Plate  y.  Light,  17  Or.  3o8,  cited.  396. 

State  y.  Morcy.  25  Or.  241,  referred  to,  167. 

State  y.  Odell.  8  Or.  :W,  cited,  336. 

State  y.  Roberts,  15  Or.  187.  cited,  396. 

State  y.  Saunders.  14  Or.  300,  cited  and  approved,  147. 

State  y.  Shaffer,  23  Or.  555,  cited  and  approved,  225. 

State  y.  Tom,  8  Or.  177,  approved  and  followed,  226. 

State  y.  Townsend,  19  Or.  213,  cited,  336. 

State  y.  Ware,  13  Or.  383.  cited.  513. 

Slate  ex  rel.  y.  George,  22  Or.  lo2,  approved  and  followed. 637. 

State  ex  rel.  y.  Hibernia  SavingM  A<«sociation.  8  Or.  396,  cited, 529. 

State  ex  rel.  v.  Pennoyer,  26  Or.  205,  approved  and  followed,  498. 

State  ex  rel.  v.  Simon,  20  Or.  365,  approved  and  followed,  537. 

The  Victorian,  24  Or.  121,  cited  and  approved,  110,302,339. 
Thomas  v.  Thomas,  24  Or.  251,  approved  and  followed,  371. 
Thompson  y.  Multnomah  County.  2  Or.  34,  cited,  223. 
Tompkins  v.  Clackamas  County,  11  Or.  364,  distinguished,  446. 

Veasey  y.  Humphreys,  27  Or.  515,  ciJed  and  approved,  1. 

Vedder  v.  Marion  Countv,  22  Or.  270,  cited,  85. 

Victorian,  The,  24  Or.  121,  cited  and  approved,  110,  802,  339. 

Washburn  v.  Interstate  Investment  Company,  26  Or.  436,  approved  and  fol. 

lowed,  505. 
Watson  v.  Dundee  Mortgage  Company,  12  Or.  474, cited, 370. 
Weidcrt  v.  State  Insurance  Company,19  Or.261, cited  and  approved, 2 >^9. 
Welch  y.  Clatsop  County,  24  Or.  457,  cited  and  approved,  174. 
White  v.  Commissioners  of  Multnomah  County.  13  Or  317,  distlnguifihed,498. 
Willamette  Lumbering  Company  v  McLeod,  27  Or.  272,  overruled,  303. 
Wilson  v.  Citv  of . Salem,  3  Or.  482.  cited,  383. 
Wilson  v.  MoEwan,  7  Or.  87,  cited,  497. 
Wolfe  y.  Smith,  6  Or.  74,  approved  and  followed,  108. 

OREGON  PACIFIC  RAILROAD. 

The  sale  of  the  property  of  this  company  to  Bonner  and  Hammond  for  one  hun- 
dred thousand  dollars,  in  December  eighteen  hundred  and  ninety-fonr,  was  not  made 
for  $(uch  a  grossly  inadequate  price  as  to  require  a  resale,  so  far  as  the  record  shows. 
—Farmeri'  Loan  Companj/  y.  Oregon  Pacific  Jiailroad  Company,  44. 

PAROL  EVIDENCE. 
Is  Competent  to  Show  Payment  of  Tax.    See  Enidencb,  6. 
To  show  Real  Parties  to  Written  Instrument.    See  Evidskcb,  8. 

PARTIES. 

Who  arb  ADYiitflB  Parties  to  an  Appeal. 

1.  Where  a  treasurer  and  his  bondsmen  are  iointly  sued  on  his  official  bond,  and 
the  former  suffers  a  default,  but  the  sureties  make  a  successful  defense  on  the  meriu 
of  the  case,  the  treasurer  Is  "an  adven^e  party"  within  the  meaning  of  section  537  of 
Hill's  Code,  and  must  be  served  with  the  notice  of  appeal,  for  the  decision  of  the 
appeUate  court  affects  the  principal  Just  as  it  does  his  sureties.— JocAson  Cbuit/p  ▼. 
Rloomer,  110. 
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2.  The  srautor  in  a  conveyance  of  property  claimed  to  be  fraudulent  as  to  cred- 
itors Is  not  a  necessary  party  to  a  suit  to  set  aside  such  conveyance,  and,  as  his  inter- 
terest  cannot  be  affected  by  the  result,  he  is  not  an  "adverse  party,"  and  the  notice 
of  appeal  need  not  be  served  on  him.— BcnncU  v.  Minott,  839. 

IDKNTITY  OF  REAL  PaRTIBS  — RE8  JUDICATA.. 

8.  To  make  a  matter  tcb  judicata  there  must  be  identity  of  persons  and  parties  Id 
both  causes,  and  li  must  be  an  idemiiy  of  real  parties  who  have  Interests  to  be 
affected  by  the  decision.  This  Identity  is  not  destroyed  by  joining  as  addilionsl 
parties  in  the  second  cause  porsons  wlio  were  not  parties  to  the  f()riL.er  liLii;a:a.u, 
and  who  have  no  interest  in  the  subject  matter.— Acj>paoA  v.  Jones,  'Jt(i. 

Who  are  not  Necessary  Parties. 

4.  The  grantor  in  a  conveyance  of  property  claimed  to  be  fraudulent  as  to  cred- 
itors is  not  a  necessary  party  to  a  suit  to  set  aside  such  conveyance  mi  his  iutere^t 
cannot  be  afTected  by  the  result.— i^enne/t  v.  Miiiott,  3H9. 

Contractor  in  Mechanics'  Lien  Cases. 

6.  In  a  mechanic's  lien  foreclosure  the  contractor  Is  not  an  absolutely  indispon- 
sable  party  —  he  ought  to  be  brought  in  if  be  can  be  served,  but  the  suit  can  proceed 
without  him,  though,  of  course,  if  he  is  not  served  he  is  not  bound  by  the  result.— 
Otbom  V.  Logus,  802. 

Waiver  of  Defect  of  Parties. 

6.  Where  one  who  Is  a  proper  though  not  an  indispensable  party  has  been 
omitted  from  a  case  the  oitjection  must  be  taken  by  either  demurrer  or  answer,  as 
provided  by  sections  67  and  71  of  Hill's  Code.—  Osbom  v.  Logus,  802. 

Parties  to  actions  on  Official  Bonds. 

7.  A  county  is  a  proper  party  plaintiff  in  an  action  under  an  official  bond  of  a 
tax  collector,  to  recover  for  default  in  paying  over  taxes  levied  and  collected,  under 
Hill's  Code,  §  S-ll,  providingthttt  any  person  injured  l>y  the  misconduct  of  tlie  juinci- 
pal  in  such  bond,  may  maintain  an  action  thereon  in  his  own  name,  although  the 
bond  runs  to  the  state.— i/uMC  v.  A'ti'/v,  3"J8. 

Real  Parties  to  Written  Instrument  may  be  Shown. 

8.  Parol  testimony  is  admis.»ilble  to  show  that  a  contract  which  is  not  a  negotia- 
ble instrument,  and  not  required  to  be  under  seal,  although  so  In  fact',  executed  by 
aud  in  the  name  of  an  agent,  is  the  contract  of  the  nriucipal,  althougli  the  principal 
is  known  to  the  other  contracting  party  at  the  date  of  its  execution.— i^arbre  v. 
Goodale,  465. 

Degree  of  Proof- Real  Party  in  Interest. 

9.  That  plaintiff  is  the  real  party  in  interest  is  not  required  to  be  established  by 
higher  proor  than  that  reqaisite  to  establish  any  other  lact  in  the  case.— iJar&re  y. 
i^oodale,  465. 

PLEADINGS. 
Inconsistent  Defenses. 

1.  Where  a  defendant  denies  the  execution  or  delivery  of  a  note,  and  in  a  sep- 
arate defense  alleges  that  the  same  note  was  made  with  a  iraudulent  intent,  the  ex- 
ecution of  the  note  is  admitted,  for  the  two  statements  are  utterly  inconsistent.— 
Maxwell  v.  BoUes,  1. 

Consent  Decree  Beyond  the  Scope  of  the  Plxadinos. 

2.  Where  the  complaint  In  a  suit  by  a  trustee  to  foreclose  the  mortgage  prays 
Jadgment  for  reasonable  attorney  fees  and  for  professional  services  rendered  therein, 
ana  the  parties  consent  that  judgment  be  rendered  in  accordance  therewith,  pro- 
visions In  the  decree  that  the  trustee  recover  the  attorney  fees  and  fees  for  other  pro- 
fessional services  in  trust  for  the  parties  rendering  the  services  are  not  so  entirely 
without  the  scope  of  the  pleadings,  and  the  authority  of  the  parties  to  agree  thereto, 
that  the  appelate  court  will  declare  them  void  at  the  in.stance  of  the  party  request- 
ing that  such  judgment  be  rendered.— 5eftmi<tt  v.  Oregon  Gold  Mining  Company,  9. 

Consent  Decree- Issue  Mads  by  the  Pleadings. 

3.  A  Jadgment  or  decree  entered  upon  the  pleadings  or  after  a  contest  must  fall 
within  the  issues  made  by  the  pl<-Rding8,  but  consent  decrees  will  be  valid  and  bind- 
ing if  they  fall  within  the  general  scope  of  the  case.— ibcA7R<d<  y.  Oregon  Qotd  Mii,ln9 
Ompany,  0. 


636  Power  of  Court. 

PLEADINGS—  Concluded. 
Pleading  FoBFxrnjRE  of  Mining  Claim. 

4.  The  defense  of  a  forfeiture  of  a  mining  claim  thioagh  fallnre  to  perform  the 
required  work  thereon  is  an  affirmative  defease,  and  must  be  speclallj  pleaded 
where  an  opportunity  is  offered  for  so  doing:  and  the  burden  of  proof  is  always  an 
the  party  claiming  the  forfeiture.—  Bishop  t.  BaUley,  119. 

Amendment  op  Pleadings  to  Conform  to  Proofs. 

5.  It  is  not  an  abuse  of  discretion  by  the  trial  court  to  permit  at  the  trial  an 
amendment  setting  up  new  defenses  based  on  eyidence  that  was  obtected  to  when 
offered,  where  the  case  is  sent  back  to  the  referee  to  take  such  additional  tesUmonx 
as  may  be  offered  on  the  new  Issues. — Bishop  v.  Baideu,  119. 

Pleading  Forfeiture  in  Terms. 

6.  In  pleading  under  the  Code  it  is  onlr  necessary  to  accorataly  and  condselr 
state  the  facts  relied  upon,  and  therefore  a  plea  of  forfeiture  of  a  mining  claim  need 
not  aver  f-pccially  that  in  consequence  or  the  facts  set  forth  **the  claim  was  for- 
feited."—i^tWj  op  V.  Baidey,  119. 

Necessary  allegations  for  a  Bill  of  Interpleader. 

7.  A  bill  of  interpleader  must  show  that  two  or  more  persons  have  presented 
claims  a^aln.st  complainant  for  the  same  thing;  that  complainant  has  no  oeneflclal 
interest  lu  the  thing  claimed;  and  that  he  cannot  determine  without  hazard  to  him- 
self to  which  of  the  several  claimants  the  thing  belongs;  and  that  there  ib  no  collu- 
sion with  any  of  the  defendants.— A'oriA  Jt^acific  Lumber  Ornipcany  v.  Ixui^,  246. 

Pleading  Assignment  of  Chose— Surflcsagb. 

8.  It  is  not  incumbent  upon  an  assignee  of  a  chose  in  action  to  show  that  he  paid 
a  consideration  therefor,  because  the  complaint  avers  a  sale  as  well  as  an  assign- 
ment to  him,  for  the  allegation  in  regard  to  the  sale  may  be  rejected  as  surplusage.^ 
Gregoire  v.  Rourke,  276. 

Waiver  or  Objections. 

9.  An  objectian  to  a  complaint  for  uncertainty  or  indeflniteness  oomes  too  late, 

after  Judgment.— iJfnnc/t  v.  Minott,  830. 

Waiver  of  Defect  of  Parties. 

10.  The  objection  that  a  proper  party  has  been  omitted  from  a  proceeding  most 
be  taken  by  demurrer  or  answer.— OJoom  v.  Logus^  802. 

Amending  Pleadings  by  Changing  Names  of  Parties. 

11.  An  amendment  of  the  complaint  in  an  action  by  a  district  attorney  upon  an 
official  bond,  by  adding  the  county,  which  is  the  real  parly  in  interest,  as  plaintiff, 
is  authorized  by  UlU's  Code,  g  101.  providing  that  the  court  may  at  any  time  before 
trial  allow  a  pleading  to  be  amendea  by  changing  the  name  of  a  party,  for  such  an 
amendment  does  not  change  the  cause  of  action.- ffumtf  y.  KeUy,  398. 

Useless  amendment  of  Pleadings. 

12.  Permission  to  amend  a  complaint  is  properly  denied  where  the  amendment 
if  allowed  would  leave  the  complaint  subject  to  objections  that  it  was  intended  to 
obviate.— i/um«  v.  KeUy,  899. 

Pleading  Tax  Title  as  Clolt). 

13.  The  averment  in  a  complaint  to  remove  a  cloud  on  title,  that  defendant  daimi 
under  a  tax  deed,  sufficiently  shows  the  apparent  validity  of  the  outstauding  titles 
as  a  tax  deed  in  Oregon  is  prima  JacU  evidence  of  title.— i>ay  v.  Sehnidcr^  457. 

Joining  Several  Causes  of  Suit. 

14.  A  complaint  in  a  proceeding  to  remove  a  cloud  on  title  is  not  obnoxious  to 
the  objection  that  it  Improperly  unites  several  causes  of  suit  because  it  sets  out  sev- 
eral reasons  why  the  outstanding  title  is  invalid.—  Day  v.  <ScAnider,  457. 

.  General  Demurrer  — Several  Causes  of  action. 

15.  A  general  demurrer  to  a  complaint  containing  several  causes  of  action  is 
properly  overruled  where  any  one  of  the  causes  is  well  stated.—  Barbre  v.  Ooodale,  466 

Judgment  on  the  Pleadings— Practice. 

16.  A  judgment  will  not  be  rendered  on  the  pleadings  where  they  present  an 
issue  of  fact,  although  the  party  upon  whom  the  burden  of  proof  rests  reftises  to 
introduce  any  evidence;  the  remedy  in  such  a  ease  is  to  move  the  court  to  direct  a 
verdict.—  WUIU  v.  Uulmet,  265, 

POWER  OF  COURT  to  Vacate  Judgment  after  Close  of  Term.    Bee  JudqkkktBi  A. 
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PEA.CTICE  IN  CIVIL  CASES. 

Umit  and  Character  of  CroBS-Examinatlon.    Bee  CBOSS-EzAMncATioN. 

PresumptloD  that  Attorney  has  Authority.    See  Attoensys,  1. 

Attack  on  Attorney's  Acts  should  be  in  Trial  Court.    See  Attobneys,  1. 

Amending  Pleadings  to  Conform  to  Facts  Proved.    See  Pleadings,  5. 

Error  by  Trial  Court  will  not  be  Presumed.    See  Prxsuhftions,  8. 

Notice  to  Produce  Documents.    See  Nonjudicial  Day. 

Procedure  on  Presenting  BlU  of  Interpleader.    See  Interplkadeb,  1, 2,  8. 

Judgment  on  the  Pleadings.    See  Vebdict. 

Burden  of  Proofs  Affirmative  Defense.    See  Bubden  of  Proof. 

Allowance  of  Costs  on  Appeal.    See  Discretion  of  Court,  4. 

Attachment  Lien  will  Sustain  Creditor's  Bill.    See  Creditor's  Bill. 

Reluctance  to  Determ ine  Constitutional  Question.    See  Constitutional  Law,  1. 

Allowance  of  Costa  in  Equity  Cases.    See  Costs,  7. 

Extending  Time  to  File  Objections  to  Cost  Bill.    See  Costs,  8. 

Determining  QuallJlcation  of  Trial  Juror.    See  Jury  Trial,  2, 8. 

PRACTICE  IN  CRIMINAL  CASES. 

ImpeachiDg  by  Members  of  Grand  Jur/.    See  Criiunal  Law,  4. 
Indictment  for  Embezzlement— Alleging  Ownership.    See  Criminal  Law,  8. 
Excluding  Jury— Admissibility  of  Confessions.    See  Criminal  Law,  7.  * 

Actual  Bias  of  Juror — Discretion  of  Court.    See  Jury  Trial,  2,  3. 

PRACTICE  IN  SUPREME  COURT. 

Findings  of  Trial  Court— Conflicting  Evidence.    See  Evidence,  10. 

PREFERENCES  BY  INSOLVENT  DEBTORS. 

In  the  absence  of  an  intention  to  hinder,  delay,  or  defraud  other  creditors,  a 
debtor  may  prefer  a  particular  creditor  to  the  exclusion  of  others  by  transferring  his 
property  to  him  in  consideration  of  hia  indebtedness ;  but  where  such  creditor  is  a 
relative,  or  a  member  of  the  debtor's  family,  the  transaction  will  be  scrutinized  with 
more  than  ordinary  caxe.-^  FUdman  v.  Nicolai,  34. 

PREROGATIVE  WRIT. 

The  mere  signature  of  the  attorney-general  or  other  public  law  officer,  in  his 
official  capacity,  to  a  complaint  or  bill  shown  to  be  that  of  a  private  relator,  is  not 
sufficient  to  impress  it  with  the  functions  and  capacity  of  an  iuformalion  competent 
to  put  in  motion  the  machinery  of  the  courts,  whereby  thev  will  take  cognizance  of 
questions  pertaining  to  the  high  prerogative  powers  of  the  state  or  affecting  the 
whole  people  in  their  sovereign  capacity.— £Ia/«  ex  rtl.  v.  Lord,  490. 

PRESUMPTIONS. 
OF  Authority  in  Attorneys. 

1.  The  courts  must  presume,  in  the  absence  of  a  showing  to  the  contrary,  that 
orders  and  proceedings  of  attorneys  in  the  conduct  of  cases  are  made  and  conducted 
under  proper  authority  fjrom  their  clients,  and  when  it  is  desired  to  impeach  the  acts 
of  attorneys  as  beyond  the  terms  of  their  employment,  the  proper  method  is  to  move 
in  the  lower  court  where  the  facts  may  be  determined  by  testimony,  rather  than  by 
an  appeal  from  the  objectionable  proceeding.— ^icAmidt  v.  Oregon  void  Mining  Com' 

IMPEACHING  EVIDINCE. 

2.  The  necessary  preliminary  questions  to  render  an  impeaching  question  proper 
will  be  presumed  to  have  been  asked  and  answered  where  the  record  does  not  pur- 
port to  contain  all  the  evidence.— S2a(e  t.  Brovm,  148. 

Error  not  Presumed. 

8.  An  instruction  will  be  presumed  on  appeal  to  have  been  properly  reftised 
where  the  record  does  not  purport  to  contain  all  the  evidence.— <Sifa/«  v.  Bwwn,  149. 
Pbbsuhption  from  Suppressed  Evidence— Agency. 

4.  Where  the  authority  of  an  alleged  agent  to  execute  a  note,  in  an  action 
thereon  against  the  principal,  is  in  issue,  the  failure  of  the  agent,  who  was  an  uu- 


Go!)  Question  for  Jury. 

I  •  R  ESU  M  PnONS — Concluded. 

willing  witness,  to  produce  his  power  of  attorney,  does  not  of  ItseU'iaisa  AproBomp- 
liou  ihRt  he  was  authorized  to  execute  the  note.—  OonneU  v.  McLaughlin,  230. 

As  TO  Party  not  Appealinq. 

5.  A  party  to  a  judpraent  or  decree  who  has  not  appealed  is  presumed  to  be  sat- 
isfied, and  cannot  ask  ihe  appellate  tribunal  to  modify  or  roverse  the  decision  of  tLe 
lower  court.—  Thomtau  v.  Krimbei,  Til, 

I^RESUMPTION  OF  KESIDENCB  OF  ATTORNEY. 

6.  Where  nothin^ir  appears  in  the  record  to  show  the  residence  of  respondent's 
attorney,  it  will  be  presumed  that  he  rcMdes  in  the  county  where  the  trial  was  bad. 
and  that  his  admitision  of  service  of  a  notice  of  appeal  from  the  circait  to  thesa- 
premc  court  was  there  mvAa.—Uvnntti  v.  MinoU,  339. 

7.  It  will  be  presumed  by  the  appellate  court  in  support  of  a  return  of  serrloe 
of  notice  of  appeal  from  a  judjjment  of  a  justice  of  the  peace,  that  the  attorney  for 
the  rc9iK)n<1ent  upon  whom  the  serTice  was  made  was  a  resident  of  the  county, 
where  nothing  to  the  contrary  appears  in  the  transcript  on  appeal.— ffiij^Aes  t. 

Clan 'tis,  44U. 

Special  and  General  Appearance. 

8.  An  appearance  by  a  party  will  be  presumed  to  have  been  geneml  so  as  to 
give  the  court  Jtiri.sdiction  or  the  per^n  where  the  record  fails  to  show  that  the  ap- 
pearance was  special.  -  Uudjicy  v.  Douglas  Cbun/y,446. 

AS  TO  Altbratioks  by  Board  of  Equalization. 

9.  That  alterations  are  made  by  the  board  of  equalization  on  the  assement  roll 
upon  pa^os  before  and  after  that  on  which  appears  an  as&c^'snient  against  a  given 
tuxpH>er,  raihes  n  >  presumption  that  the  board  approved  buch  ab&ea>ment— GocC^'rey 

V.  JJouijias  CoutUy,  446. 

10.  Where  an  a^^es.sment  roll  contains  a  column  headed  "As  Equalized  by  the 
County  iJoanl,"  it  will  be  presumed,  where  no  entrj-  appears  in  that  cdumn  opposite 
an  as.sebsnient.  that  the  absessment  was  not  equalized  by  the  county  board.— &oU/rfy 
V.  Dou'jias  County,  44(5. 

Concerning  Jud<jment  Equalizing  an  Assessment. 

11.  Where  a  taxpayer  who  has  been  notified  to  show  cause  before  a  county  court 
why  his  a^M^ssment  should  not  be  increased  appeared  on  the  hearing,  it  will  be  pre- 
sumed, on  i\  writ  to  review  a  jiHi;;meut  incrca-sing  the  as&essment.  thai  the  iudgmeui 
was  rendered  on  suOicient  evide:ce,  though  tlie  record  does  not  show  on  what  it  wa^ 
predjcuted,  or  that  it  was  rendered  on  any  evidence.— Goc^rey  v.  DougUu  County,  416. 

PRINCIPAL  AND  AGENT.    See  AGENTS. 

PRIVATE  CITIZEN. 

Injunction  against  Pnblic  OfiQcIal  Disbursing  Public  Funds— Location  of  Public 
Building.    See  Injunctions,  8,6. 

Cannot  Invoke  Prerogative  Writ.    See  Attorney-General,  L 

PROSECUTING  ATTORNEY. 

Effect  of  Signature  to  Bill  of  Private  Relator.    See  Attorney-General,  1. 

PUBLIC  INSTITUTIONa 

Location  at  Some  Place  other  than  the  CapitaL    See  Injunctions.  3.4. 5.  G. 

PUBLIC  OFFICERS. 

Injunctions  against  Public  Officials  who  are  Performing  Public  Duties  Imposed 
by  Law.    See  Injunctions,  6. 

Lecral  Effect  of  Signature  of  Public  Law  Officer  to  Bill  of  Private  Relator.    See 
Pkkkogative  Writ. 

PUBLICATION  OF  SUMMONS. 

Judgment  on  Publication  void  without  Attachment.    See  Summons. 

QUALIFICATION  OP  JURORS.    See  Jury  Trial,  1,  2,  S. 

QUESTION  FOR  JURY. 

Disputed  Facta  or  Inferences.    See  Jubt  Tbiax,  & 
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RAILROAD  COMMIBSIONERS. 
C0N8TIT1  TioNAL  Power  of  Legislature  to  Appoint. 

1.  In  Tiew  of  the  fact  that  the  Oregon  legi^l.-aiire  has  from  the  orsranizatlon  ot 
the  state  created  numerous  public  offices  and  h;)j  (.inled  prrscma  to  fill  them,  and  ihat 
the  state  cou.slituiioa  conlaiua  no  exr)ie»>s  inhibition  agrtinst  the  exercise  of  .<«u(h 
power  by  tlie  legislature,  the  court  feels  bound  to  now  hold  that  section  4003,  IliU's* 
Code,  which  veati  In  the  legislature  the  power  to  appoint  railroad  commlB&iouerii,  is 
conititutional.—  Eddy  v.  Kineaid,  537. 

Tenure  of  Office  op  Railroad  Commissioners. 

2.  In  view  of  the  provision  in  article  XV,  section  1  of  the  state  constitution,  that 
"all  officers  shall  hold  vheir  olllces  until  their  successors  are  elected  and  ciuallfled," 
and  the  further  proviso  in  the  act  rreuting  the  board  of  railroad  commissioners  thnt 
such  officers  "shall  hold  their  olllce  for  and  during  the  term  of  two  years  and  until 
their  successors  are  elected  and  qualified  as  in  this  act  provided,"  it  necessarily  fol- 
lows that  the  failure  of  the  legislature  to  elect  a  successor  to  a  railroad  commissioner 
at  the  expiration  of  his  term  of  ottice  d».e8  not  create  a  vacancy,  and  the  incumbent 
U  entitled  to  the  emoluments  of  buch  office  until  his  successor  is  duly  elected.— ^c/dj/ 
T.  Kineaid,  o37. 

REAL  PARTIES  In  Interest. 

Parol  Evidence  —  Written  iDStrumenta.    See  Evidence,  8. 

Decree  of  Proof  Required  to  show  who  Is.    Bee  Evidence,  9. 

REAL  PKOI'ERTY. 

How  Sheriff  may  Sell  on  Execution.    See  Execution  Sales,  4. 

RECITALS  in  SheriflTs  Deed  are  prima  facie.  Evidence  of  the  matters  Recited.^ 
WaUxmUte  lital  J'Jsiate  Company  v.  Ucndriz,  485. 

••RECORD"  OF  JUSTICE'S  COURT. 

The  testimony  of  witnesses  In  criminal  trials  before  a  lustice  of  the  peace  Is  not 
part  of  the  "record"  in  such  ca.ses,  (liiU's  Code,  g  2ur>i,)  hence  is  not  part  of  the 
"certified  copy  of  the  record"  thnt  a  justice  attaches  to  a  writ  of  review  as  his 
answer;  C(Kle,  'i  b67.— Tyler  v.  State,  238. 

REFORMATION  OF  WRITTEN  INSTRUMENTS. 

In  order  to  justify  the  Interposition  of  a  court  of  equity  to  reform  a  written  in- 
strument for  an  alleged  mistake  of  fact,  it  must  be  distinctly  alleged  and  conclu- 
sively proved  that  the  mistake  was  mutual,  or  that  it  was  the  mistake  of  one  party 
superinduced  by  the  fraud  or  some  inequitable  conduct  of  the  other.—  Thornton  v. 
Krimbd,  271. 

RELIEF  FROM  JUDGMENT  on  Ground  of  Inadvertence,  Mistake,  or  Excosable 
Neglect.    See  Judgments,  3, 4, 5. 

REMONSTRANCE  Against  Opening  County  Road. 

Time  within  which  Remonstrance  must  be  Filed.    See  Highways,  L 
REMOVAL  OF  CLOUD. 

Tax  Deed  is  prima  facie  a  Cloud.    See  Cloud  on  Title. 
REPEAL  BY  IMPLICATION.    See  Statutory  Construction. 
REPORTS  OK  VIEWERS. 

County  Court  not  bound  by  Favorable  Report  of.    Sec  Highways,  4. 

Court  is  bound  by  Unfavorable  Report  of.    See  Highways,  4. 

RES  GE8T.E. 

The  remarks  and  statements  made  by  a  defendant  as  he  was  hurrying  from 
the  scene  of  his  crime,  and  immediately  aner  Its  commission,  are  admissible  as  pari 
of  the  res  gestsr;  as,  for  example,  evidence  that  defendant  ran  away  from  the  place  of 
the  shooting,  with  a  pistol  in  his  hand,  shouting,  "I  am  the  toughest  son  ofa  bitch 
that  ever  struck  this  town,"  is  competent  on  the  question  of  malice,  for  it  is  closely 
connected  with  the  principal  event,  and  tends  to  show  the  state  of  the  defendant's 
mind.—  ^atc  v.  Broxcn,  148. 


640  Schools  and  School  Districts. 

RES  JUDICATA. 

To  make  a  matter  ra  judicata  there  most  be  identity  of  persona  and  parties  in 
both  causes,  and  it  most  be  an  identity  of  real  parties  wno  have  interests  to  be  af- 
fected by  the  decision.  This  identity  is  not  destroyed  by  loining  as  additional  par- 
ties in  the  second  cause  perrans  who  were  not  parties  to  the  former  litigation,  and 
who  have  no  interest  in  the  subject  matter.^  AeppocA  v.  Jones,  266. 

RESUMING  WORK  on  Mine.    See  Mines,  4. 

REVIEW.  WRIT  OF. 

"  Record  "  Attached  to  Writ  by  Justice  as  his  Answer.    See  Writ  of  Rstuw. 

REVISED  STATUTES  OF  UNITED  STATES  Cited  and  Construed  in  this  Volame: 
Section  2324»  Bishop  y.  Baisley,  120. 
Section  2325,  Bishop  y.  Baisley,  185. 

ROADS. 

Time  for  Filing  Remonstrance  against  Opening.    See  Highways,  L 
Vacating  by  Opening  another  Road.    See  Highways,  2,  3. 
Discretion  of  County  Court  in  Opening.    See  Highways,  4. 

ROAD  SUPERVISORS. 

CerUficate  of  may  be  Subject  of  Forgery.    See  Criminal  Law,  L 

RULES  OP  COURT. 
Dismissing  Appkal  for  not  Filing  Abstract. 

1.  Ad  appeal  will  be  dismissed  where  appellant  fails  to  sarye  and  file  the  ab- 
stract of  the  record  required  by  the  rules  of  the  court,  ( Rules  4  and  9,  24  Or.  595^597,) 
though  part  of  the  record  has  been  lost,  no  efi'ort  haying  been  made  within  a  reason- 
able time  to  supply  the  missing  papers.— Ctose  y.  Ctoae,  108. 

Dismissing  Appeal— Assignment  of  Errors. 

2.  An  appeal  to  the  supreme  court  will  not  be  dismissed  because  the  abstract 
does  not  contain  a  formal  statement  of  errors  as  required  by  the  last  paragraph  of 
Rule  9  of  the  Supreme  Court,  (24  Or.  600.)  where  the  appeal  is  from  a  decree  on  the 

f)leading8,  and  it  sufficiently  appears  that  the  alleged  error  upon  which  the  appel- 
ant intends  to  rely  is  the  action  of  the  trial  court  in  sustaining  the  respondent's 
motion  for  the  decree.  ^Neppach  y.  JoTies,  286. 

Dismissing  Appeal  for  Failure  to  File  Brief. 

S.  The  rules  of  practice  in  the  supreme  court  regarding  abstracts  and  briefii 
were  intended  to  facilitate  business,  and  it  is  intended  that  they  shall  be  substan* 
tially  complied  with;  yet.  if,  through  excusable  neglect  or  oyersight,  some  require- 
ment has  been  omitted,  the  court  may,  on  a  proper  showing,  excuse  the  party  in 
fault,  as  where  a  brief  has  not  been  filed  in  time  through  the  delay  of  the  printer.— 
Neppach  y.  Jonett  286. 

SALES. 

Actual  acceptance  by  the  buyer  is  not  essential  to  a  complete  sale  and  transfer  of 
title  of  goods  under  a  yalid  contract,  where  they  conform  to  the  contract.— ifrfoAoM 
y.  Hibdard,  386. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
Power  of  Coonty  St^perintendent  to  Apportion  School  Funds. 

1.  Hill's  Code,  {2626,  as  amended  by  Laws,  1893,  p.  2i>,  proyides  that  when  the 
limits  of  any  city  are  changed  the  limits  of  the  school  district  therein  shall  be 
deemed  to  haye  been  changed  so  as  to  conform  to  the  new  limits  of  the  city.  Sec- 
tion 2590,  subdiyision  4,  as  amended  by  Laws,  1889,  p.  116,  proyides  that  when 
changes  are  made  in  any  school-district  boundaries  the  boards  of  directors  of  all  the 
districts  concerned,  ^hall  make  an  eouitable  diyision  of  the  assets  and  liabilities, 
etc.  Hdd,  that  the  county  superlntenaent  alone  has  no  right  to  make  a  diyision  of 
assets  of  the  district  diyided  by  Laws,  1895,  p.  442,  chans^g  the  boundaries  of  the 
City  of  Portland,  as  that  was  the  duty  of  the  boards  or  directors.— iScAoof  DUtrtei 
Number  Two  y.  Lambert,  209. 

Mandamus  to  Compel  Apportionment  of  School  Funds. 

2.  Hill's  Code,  j  2590.  subdiyision  4,  as  amended  by  Laws,  1889,  p.  116,  proyides 
that  itinds  arising  from  the  fiye-mill  county  school  tax  or  the  irreducible  stare  school 
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SCHOOLS  AND  SCHOOL  DISTRICTS— Concluded. 

itnd  shall  be  divided  in  proportion  to  the  number  of  persons  between  the  nges  of 
four  and  twenty  years  who  are  actual  residents  of  the  district  at  the  time  of  a  division 
thereof.  Hfld,  that  mandamus  will  not  lie  to  compel  a  county  treasurer  to  pay  the 
amount  apportioned  to  a  new  school  district,  formed  by  division  of  an  old  one, 
where  the  alternative  writ  fails  to  show  the  number  of  children  in  both  districts, 
and  it  does  not  appear  that  the  number  of  children  in  the  new  district  were  orig- 
inally enrolled  and  enumerated  in  the  original  district.— iScAoof  District  Number  Two 
V.  Lambert,  209. 

M4KISTERIAL  ACT  OF  COUNTY  SCHOOL  SUPKBINTENDKNT. 

3.  Where  a  new  schoi)l  district  has  been  pet  off  from  an  old  district,  and  the 
county  school  superintendent  draws  on  the  county  trea'<nrer  an  order  In  favor  of  the 
new  district  for  a  share  of  the  irreducible  school  fund,  his  act  is  niini.sierlal  only, 
and  the  county  treasurer  Is  not  precluded  from  questioning  the  right  of  sncli  county 
superintendent  to  issue  the  order.— Sc/iooi  District  dumber  Two  v.  Lambert,  209. 

SCOPE  OF  PLEADINGS  as  Affectintj  the  Provisions  that  may  bo  included  in  the 
Final  Decree  entered  by  Agreement  of  the  Parties.    See  DsckEES,  2. 

SECOND  APPEAL  as  Affected  by  Abandonment  of  First  Appeal.    See  Appeal,  16. 

SECONDARY  EVIDENCE.    See  Evidence,  3. 

SERVICE  OF  NOTICE  OP  APPEAL. 

Who  are  Adverse  Parties  Necessary  to  be  Served.    See  Appeal,  S,  4,  5,  6. 
Presumption  as  to  Residence  of  Respondent's  Attorney.    See  Appeal,  12, 13. 

SESSION  LAWS  of  Oregon  Cited  and  Construed  in  this  Volume  :— 
Laws,  1891,  page  lis.— State  ex  rely.  Lord,  494. 

SHERIFFS  DEED. 

The  recitals  in  a  sheriff's  deed  of  land  sold  under  execution  are  prima  facie  evi- 
dence of  the  matters  recited.—  Wittamette  Real  Estate  Company  v.  IlendriZy  485. 

SPECIAL  APPEARANCE. 

Presumption  is  that  Appearance  was  General.    See  Appeabancb. 

SPECIFICATION  OF  ERROR.    See  Appeal,  9. 

STATE  CONSTITUUION. 

Article  VII,  section  17,  State  ez  rel.  v.  Lord,  494. 

Article  IX,  section  1,  Hibernian  Benevolent  Society  v.  Kelly,  178. 

Article  XV,  section   1,  Eddy  v.  Kincaid,  537. 

STATE  INSTITUTIONS. 

Location  of  Away  ftom  State  Capital.    See  Injunctions,  8,6. 

STATE  OFFICERS. 

Injunction  Against  Public  OflLcers  by  Private  Individual.    See  Injuhctxons,  8* 
Suit  Against  Public  Officers  in  Matters  of  Public  Concern.    See  Injunctions,  6. 
Jurisdiction  of  Equity  to  Control  Public  Officer  Engaged  in  Political,  Govern- 
mental, or  Discretionary  Duties.    See  Injunctions,  6. 

STATUTE  OF  FRAUDS. 

Where  plaintiff  performed  work  for  one*  who  contracted  with  defendants  and* 
after  the  work  was  completed,  defendants  orally  promised  to  pay  therefor,  plain* 
till  cannot  recover,  though  such  promise  was  unconditlonaL— £ix5y  v.  Church,  2A2, 

STATUTE  OF  LIMITATIONS. 
The  title  of  a  person  who   has  been  In  adverse  possession  of  land  for  more 


than  the  statutory  period,  entering  under  a  survey  which  both  he  and  the  adjoining 
proprietor  believed  to  be  conect,  cannot  be  affected  bv  a  subsequent  survey  snowing 
that  the  division  line  had  not  been  correctly  located  by  the  first  survey.— l^sarsen  v. 
DrydeHtW}. 

28  0b<— 49. 
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SESSION  LAWS. 

Laws.  1891,  page  118,  State  ex  rel.  y.  Lord  498. 
STATUTORY  CONSTRUCTION. 

1.  8«ctioD  2781  of  Hill's  Code  being  a  statute  relating  to  the  public  revenue  is  not 
to  be  itrictly  construed.— Go<(/r«y  v.  DougUu  County,  446.  , 

Repeal  bt  Impucatiox— Railkoad  Ck}Mvis8ioNBB8. 

2.  Tbe  Australian  Ballot  Law  of  eighteen  hundred  and  ninetj-one,  (Laws,  1891, 
p.  8,)  section  1  of  which  fixes  the  date  of  the  general  election  at  which  certain  named 
officers  and  "all  other  state,  district,  county,  or  precinct  ofiVcers  proyided  by  law" 
shall  be  elected,  does  not  repeal  by  implicauon  section  4003  of  Hill's  Code  providing 
for  the  election  of  railroad  commiwioners  by  the  legislature,  even  if  it  is  In  conflict 
with  the  Code  section,  because  this  section  is  but  a  reenactment  of  a  law  that  existed 
long  prior  to  the  creation  of  the  board  of  railroad  commissionen.—^'ddy  v.  Kin- 

STREETS  AND  HIGHWAYS.    See  HIGHWAYS. 

SUBROGATION. 

A  debtor  made  conveyances  of  land  and  personalty,  which,  as  against  plaintiff, 
his  creditor,  were  fraudulent  as  to  the  personalty,  and.  as  to  the  land,  amounted  only 
to  a  mortgage.  Held,  that  the  grantee  having  used  the  personalty  in  paying  off  a 
prior  lien  on  the  land,  after  plaintiff  commenced  action  to  set  aside  the  oenveyanca 
of  personalty,  plaintiff  would  be  subrogated  to  such  lien.— iforretf  v.  MiUer,  356. 

SUIT  TO  REMOVE  CLOUD. 

Tax  Deed  Is  prima/acie  a  Cloud.    See  Cloud  on  Titlb. 

SUMMONS. 

A  Judgment  against  a  nonresident  on  service  of  summons  by  publication  is  void, 
where  the  record  fails  to  show  that  the  court,  prior  to  the  puoUcatlon,  obtainea 
Jurisdiction  of  his  property  by  attachment  vro<iest.—  WiUametu  Ileal  Ettate  Qmoanv 
V.  Hendrix,  486.  '^  ' 

SUNDAY. 
Notice  to  Produce  Papbbs. 

1.  A  notice  given  on  Sunday  to  produce  papers  at  a  trial  is  aa  good  as  though 
given  on  a  judicial  day.— 5upar  Pine  Lumber  Company  v.  GarreU,  168. 

COMPCTATION  OF  TiME. 

2.  The  time  provided  by  sections  666  and  667,  Hill's  Code,  for  filing  coat  bills  and 
objections  thereto,  should  be  computed  by  excluding  the  first  dnv,  and  also  the  last 
day  where  it  falls  on  Sunday;  Code,  §  519.— Nicklin  v.  RoberUon,  279. 

SUPREME  COURT. 

AocEPTiNo  Part  op  a  Judgment  as  a  Waiver  op  Right  to  Appeal. 

1.  In  law  actions  the  entire  case  is  either  reversed  or  affirmed,  and  appellant 
cannot  take  part  of  his  Judgment  and  appeal  Arom  the  balance.— Bu«A  v.  MUchell^  92. 

Formal  Assignment  op  Errors  in  Abstract, 

2.  When  an  appeal  is  fk'om  a  decree  entered  on  the  pleadings,  and  it  appears  that 
the  error  relied  on  is  the  action  of  the  court  in  entering  the  decree,  there  need  not 
necessarily  be  a  formal  assignment  of  errors  in  the  abstract.— 2\reppacA  v.  Jfmee,  286. 

Compliance  with  Practice  Rules. 

3.  It  Is  intended  to  enforce  a  substantial  compliance  with  the  rules  regarding 
the  filing  of  briefs  and  abstracts,  but  upon  8uifici«nt  showing  omissions  and  delays 
may  be  excused.— Cfose  v.  Cloie,  108;  Neppach  v.  Jones,  286. 

SURPLUSAGE.    See  PLEADINGS,  8. 

SURPRISE  as  a  Ground  for  Vacating  a  Judgment. 

Time  within  which  Motion  must  be  Determined.    See  Judgments,  8. 

What  Supporting  Affidavit  must  Show.    See  Judgments,  4. 
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TAXES  AND  TAXATION. 
What  is  a  "Charitablb  Institution"— Taxation. 

1.  To  constitute  a  benevqient  corporation  a  "charitable"  one  within  the  mean- 
ing or  article  IX,  §  1  of  the  state  conbtitution,  and  section  2732,  Hill's  Code,  exempt- 
ing from  taxation  cerUin  property  of  "charitable  institutions,"  it  is  not  neceswsary 
that  Its  benefits  be  extended  to  needy  persons  generally  without  regard  to  the  rela- 

,  tion  tbe  recipient  may  bear  to  the  society  or  to  dues  or  fees  paid ;  but  it  is  »iiU 
"charitable"  though  it  restricts  its  benefactions  to  its  own  members  and  their 
families.—  Hibernian  Benevolent  Hockty  v.  Kelly,  173. 

What  Property  of  Charitable  Institutions  is  Ejebmpt  from  Taxes. 

2.  Under  subdivision  3  of  section  2732,  Hill's  Code,  which  provides  that  "soch 
real  estate  belonging  to  charitable  institutions  as  shall  be  actually  occupied  fr  the 
purposes  for  which  they  were  incorporated"  shall  be  exempt  ftom  taxation,  a  build- 
ing owned  by  a  charitable  iDstllutiou,  ouly  part  of  which  is  occupied  for  the  pur- 
poses of  the  institution,  is  not  exempt,  though  the  revenues  derived  from  the  use  of 
the  remainder  of  the  building  are  devoted  to  the  objects  of  the  institution;  under 
this  section  the  tet»t  of  the  exemption  \&  the  ube  of  the  property  itself,  and  not  the 
application  of  the  income  derived  from  it.  In  such  cases  the  assessor  should  so 
value  the  property  that  the  tax  will  really  be  paid  by  the  unexempt  part,  though 
the  asbessment  may  run  against  it  9X1.-^ Hibernian  BenevolenJt  Society  y.  Kelly,  173. 

Estoppel  Against  Taxation. 

8.  A  municipality  is  not  estopped  from  levying  a  tax  on  certain  property  by  the 
fact  that  it  had  omitted  to  assess  such  property  in  previous  years.— Zfu^erttiaa  Benevo- 
Unt  Society  v.  Kelly,  174. 

Injunction  Against  Tax  —Inaccurate  Roll. 

4.  An  injunction  will  not  be  granted  tx>  restrain  the  collection  of  a  tax  merely 
because  of  an  inaccuracy  on  tlie  a«se^>mont  roll  in  the  name  of  the  owner,  as,  for 
example,  the  use  of  "Hibernian  Benevolent  Society"  for  "Portland  Hibernian  Be- 
nevolent Society. "^Jlibeniian  Bttuvoletit  Society  v.  Kelly,  174. 

Estoppel  From  Showing  that  Taxes  are  Paid. 

5.  One  in  possession  of  land  is  not  estopped  by  lapse  of  time  from  defeatint?  a  tax 
title  by  showing  that  the  taxes  for  which  the  land  was  sold  were  in  fact  paid  before 
uAe.—  Siokum  v.  Oaston,  322. 

Evidence  to  Show  Payment  of  Tax. 

6.  Parol  or  other  competent  evidence  is  admissible  to  show  pa]rment  of  a  tax  to 
defent  a  tax  title  based  on  a  subsequent  sale  for  the  alleged  nonpayment  of  such  tax. 
—jSickum  V.  Gaston,  322. 

Who  May  Pay  Taxes. 

7.  The  payment  of  a  tax  on  land  by  a  person  claiming  an. interest  therein,  and 
its  accLpiaiice  by  the  proper  coUeeimg  officer,  precludes  a  sale  for  the  tax,  whether 
the  claim  of  interest  was  well  founded  or  not.— iStcA'um  v.  Gatton,  322. 

Payment  of  Tax  — Question  for  Jury. 

8.  Defendant's  statement  that  she  had  paid  the  tax  levied  on  land  before  the 
sale  thereof,  together  with  a  receipt  indicatine  that  she  had  done  so.  whs  suflicient 
evidence  to  niiulre  the  court  to  -u))nut  to  the  jury  the  question  whether  the  lax 
really  had  been  paid.— iVicA-um  v.  Ga^on,  322. 

Alterations  by  Board  of  Kqualization. 

9.  That  alterations  are  made  by  the  board  of  equalization  on  the  assessment  roll, 
upon  pages  before  and  after  tiial  on  which  appears  an  assessment  against  a  given 
taxnayef.  raises  no  ]>rcsumpiion  that  the  board  approved  such  assessment.— (Fo^^ry 
V.  Douolas  County,  41C. 

Presumption  of  Equalization  by  Board. 

10.  Where  an  assessment  roll  contains  a  column  headed  "As  Equalized  by  the 
County  Board,"  it  will  be  pretiumed,  where  no  entry  ai)pcars  in  that  column  opposite 
an  assessment,  that  the  assessment  was  not  equalized  by  the  county  board.— O'v^/rcy 
V.  VougUu  County,  446. 

Judgment  Equalizing  an  Assessment— Pre-^umption. 

11.  Where  a  taxpayer  who  has  been  notified  to  show  caus»  before  a  county  court 
why  his  assessment  should  not  be  increased  appeared  ou  tlie  hearing,  it  will  oe  pre- 
sumed, on  a  writ  to  review  a  juilgm«ut  iuereasiug  the  assessment,  that  the  fudgment 
was  rendered  on  sufficient  evidence,  though  the  record  does  not  show  on  what  it  was 
predicated,  or  that  it  was  rendered  on  any  evidence.- &o<^rq^  v.  IMfUf^ta*  Coualjft  U&. 
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TAXING  COSTS. 

Extending  Time  to  File  Cost  Bill  —  Discretion  of  Court.    See  Costs,  6. 
Computing  Time  —  Exclude  Sundays.    See  Costs,  4. 
Statement  of  Items  in  Cost  Bill.    See  Costs,  7. 
Finding  by  Court  on  Items  Objected  to.    See  Costs,  8. 

*' THIRD  PERSONS"  Under  Section  292,  Hill's  Code.    See  Words  and  Phbabes. 

TIM  E  for  Filing  Cost  Bills  and  Objections.    See  Costs,  4,  6. 

TRANSACTING  BUSINESS  in  this  State  within  the  Meaning  of  Statutes  Regulat- 
ing Foreign  Corporations.    See  Coktobations. 

TRANSCRIPT  From  Justice  Court  may  be  filed  in  Circuit  Court  &t  once  upon  Al- 
lowance of  Appeal,    See  Appeal,  17. 

TRESPASS. 

Enjoining  Trespass  on  Mining  Claim,    See  Mines,  6. 

TRIAL.    See  Jury  Trial. 

UNITED  STATES  STATUTES  Cited  and  Construed  in  this  Volume.    See  Revised 
Statutes  of  the  United  States. 

VACATING  JUDGMENT. 

Time  within  which  Motion  must  be  Determined.  See  Judgments,  8. 
Requisite  of  Supporting  Affidavit.    See  Judgments, 4. 
Clerical  Mistake  not  Apparent.    See  Judgments,  6. 

VARIANCE. 
Mechanics'  Liens— Name  of  Contbactob. 

1.  A  dilference  between  the  name  of  the  firms  of  contractors  as  alleged  in  the 
complaint  for  the  foreclosure  <>f  a  mechanics'  lieu,  and  as  disclosed  by  tbu  contract, 
does  not  constitute  a  fatal  variance  where  ihcre  is  no  question  as  to  the  identity  of 
the  two  firms,  and  it  is  clearly  apparent  that  the  owner,  who  alone  is  contesting  the 
lieu,  has  not  been  misled  in  any  respect  by  the  difference.— 0«&om  v.  Logus,  802. 

Variance  in  Date  of  Stolen  Note. 

2.  The  identity  of  a  note  offered  In  evidence  with  one  described  in  substance 
and  legal  effect  in  an  indictment  being  unquestionable,  a  variance  of  two  days  in 
the  dale  thereof  is  immaterial.— £Xate  y.  Thompson,  296. 

VERDICT. 

A  judj^ment  will  not  be  rendered  on  the  pleadings  where  they  present  an  i«>^ue 
of  fact,  although  the  party  upon  whom  the  burden  of  pi  oof  rests  refiiscs  to  iuiro- 
duce  any  evidence,  the  remedy  in  such  a  case  is  to  move  the  court  to  direct  a  ver- 
dict.— WiUU  V.  Holmea,  265. 

VIEWERS  OF  COUNTY  ROADS. 

Court  is  bound  by  Unfavorable  Report  of.  See  Highways,  4. 
Rei)orts  — Time  for  Filing  Remonstrances.  See  Highways,  L 
County  Court  not  bound  by  Favorable  Report  of.    See  Highways,  4. 

VOID  EXECUTION.    See  Courts,  5. 

VOID  JUDGMENT.    See  Judgments,  9. 

WAIVER. 
Accepting  Part  of  a  Judgment  as  a  Waiver  of  Right  to  Appeal. 
1.  In  actions  at  law  the  entire  case  is  either  affirmed  or  reversed,  so  that  an 
appeal  cannot  be  taken  from  a  part  of  a  judgment,  and  the  balance  of  It  be  accepted- 
thus,  where  a  judgment  went  for  plaintiff  for  ihc  amount  of  a  note,  but  the  court 
refused  to  allow  any  attorney's  fee,  the  plaintiff  cannot  accept  the  money  adjudged 
to  him  on  the  note,  and  then  appeal  from  the  refusal  to  allow  the  attorney's  fee  for 
if  the  case  is  reversed  for  one  purpase  it  is  for  all  purposes,  and  the  quwtlon  of' the 
amount  due  on  the  note  must  he  tried  again.— Z^usA  v.  MitcheUt  ^ 
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WAIVER — Concluded. 

Waiver  of  OBjBcnoM  to  DBFOSinoir. 

2.  An  objection  that  the  certificate  to  a  depoiitlon  did  not  show  that  the  depsal- 
tlon  was  taken  by  the  person  to  whom  the  oommission  was  addressed,  nor  in  tfa^ 
official  capacity  dc-ignated  therein,  must  be  taken  by  motion  to  suppress  before  the 
trial  is  begun,  otherwise  it  will  be  considered  waiyed  under  the  rule  that  objeettens 
to  depositions  for  defects  that  may  be  remedied  by  retaking  cannot  be  made  at  th« 
trial.—Suyar  Pine  Lumber  Company  v.  GarreU,  168. 

WuvER  or  Objegtioks  to  Plbadino. 

8.  An  objection  to  a  complaint  for  uncertainty  or  Indefinitelcss  comes  too  late 
after  Judgment-- .Sennett  y.  MinoU,  839. 

Defect  of  Pasties. 

4.  An  objection  that  a  proper  party  has  not  been  Joined  in  a  proceeding  must  be 
taken  by  demurrer  or  answer,  or  ft  will  be  waiyed.— Osbom  y.  LoguSf  302. 

WIDOW. 

The  fact  that  a  widow,  prior  to  the  obtaining  by  executors  of  an  order  of  court 
for  a  monthly  allowance,  agreed,  for  a  valuable  consideration,  that  it  should  be  In 
lieu  of  dower,  does  not  Justify  the  executors  in  reftising  to  pay  such  monthly  allow- 
ance, except  on  condition  that  she  receipts  for  the  same  as  in  lieu  of  dower,  where 
the  order  contains  no  provision  that  it  shall  be  so  received.— 226  Dekum's  Estaie,  97. 

WITNESS. 
Foundation  fob  Impeachment. 

1.  A  witness  on  trial  for  murder  may  be  impeached  by  members  of  the  grand 

tury  as  to  the  testimony  given  by  her  before  such  Jury  where  the  proper  foundation 
laa  been  laid.— Sfa^e  v.  Broum,  148. 

ExPEBT  Witness. 

2.  A  nonexpert  witness  may  properly  testify  as  to  whether  a  person  seemed  ex- 
cited or  otherwise  at  a  specified  time.— iState  v.  Brown,  148. 

Mileage  fob  Witnesses. 

8.  A  party  is  entitled  to  recover  mileage  for  the  number  of  miles  actually  trav- 
eled by  each  witness  in  this  state.— Su^r  Pine  Lumber  Company  v.  Garrett,  168. 

WORDS  AND  PHRASES. 
"Adverse  'Pabty." 

1.  It  is  now  well  settled  in  Oregon  that  every  party  to  a  litigation  whose  interests 
in  relation  to  the  Judgment  or  decree  appealed  from  is  in  conflict  with  the  modifica- 
tion or  reversal  sought  by  the  appeal  is  an  "adverse  party"  under  section  637  of 
Hill's  Code.  It  is  accordinely  held  that  where  a  principal  and  his  bondsmen  ar« 
jointly  sued  on  his  ofliclal  oond.  and  the  latter  make  a  successful  defense  on  the 
merits,  the  principal  Is  "adverse"  to  the  plaintiff,  for  his  interests  are  identical  with 
those  of  his  bondsmen.— Jocifcaon  Oowity  v.  B'oomer,  117. 

2.  In  cases  for  the  enforcement  of  mechanics's  liens  all  the  lien  claimants  are 
"  adverse"  to  the  property -owner  and  to  each  other.— 0«6om  v.  Logus,  802. 

8.  In  a  mechanics'  lien  case  the  contractor  Is  not  an  "adverse  party  "  and  need 
not  be  served  with  the  notice  of  appeal,  where  he  has  not  been  served  with  snm- 
mons  and  has  not  appeared,  though  named  in  the  pleadings  as  a  defendant.— OUnwti 
V.  Logus,  302. 

4.  A  grantor  in  a  transfer  of  property  that  is  claimed  to  be  fraudulent  as  against 
creditors  la  not  an  "adverse  party,"—  if  the  conveyance  is  upheld,  the  grantee  nolds 
the  property;  if  it  is  set  aside,  the  creditors  get  what  is  left,  so  that  the  grantor  can 
get  nothing  either  way.— £mn«tt  v.  MinoU,  834. 

Annual  Asskssment  Work. 

The  kind  of  work  required  by  the  United  States  Revised  Statutes,  {  2824.  as 
amended,  is  work  tending  to  develope  and  exhibit  the  value  of  the  mine  rather  than 
work  expended  in  discovery  or  preliminary  exploration.— .&£fAop  v.  Baitley,  120. 

"Cause." 

A  "Cause"  within  the  meaning  of  section  947,  subdivision  4,  Hill's  Code,  is  a 
civil  or  criminal  action  and  ready  for  trial  in  a  circuit  eourtSUiXe  v.  Brown,  147. 

"Certificate"  of  Road  Supbbvisob. 

An  instrument  denominated  a  "  time  check,"  purporting  to  be  approved  by  a 
road  supervisor,  and  indicating  that  the  person  to  whom  it  appears  to  have  been 
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tdsaad  had  performed  certain  trork  on  a  certain  public  road,  the  ralne  tbercof  being 
a  slated  amount,  is  a  "certiflcate"  that  may  be  the  subject  of  forgery,  wiihin  the 
mMtnlnr  of  section  isas  of  HlU's  Code,  which  denounces  the  forcing  of  any  "certifl- 
cate "  of  any  public  ofBcer,  in  relation  to  any  matter  wherein  such  certiflcate  may  be 
received  as  legal  evidence,  and  of  section  4086,  which  requires  road  rupervisors  to 
"certify  "  to  the  couniy  court  their  acconnts  for  labor  and  material  used  on  the  pub- 
lic road8.-Stote  v.  Gee,  100. 

"Cebtifibd  Copy  of  Record."    See  Record. 

"Certify." 

Under  the  requirement  of  section  4085.  Hill's  Code,  that  a  road  supervisor  shall 
direct  the  expenditure  of  money  In  his  district,  and  shall  "certify"  to  the  county 
ronrt  his  accounts,  any  intelligible  form  which  indicates  with  reasonable  fulltiesa 
ihe  amount,  nature,  and  kind  of  work  done  or  material  furnished,  with  the  date, 
and  the  name  of  the  person  doing  or  furnishing  the  same,  the  value  thereof,  and  the 
number  of  the  road  district,  la  bufflcienU— 6'tote  v.  Oee,  104. 105. 

"Charitable  Institution." 

To  constitute  a  benevolent  corporation  a  "charitable"  one  within  the  meaning 
of  article  IX,  section  1  of  the  state  constitution,  and  section  2732,  Hill's  Code,  ex- 
empting from  taxation  certain  property  of  "  charitable  institutions,"  It  is  not  ncc<  s- 
lary  that  its  benefits  be  extended  to  needy  persons  generally  without  regard  to  the 
relMtion  the  recipient  may  bear  to  the  society  or  to  dues  or  fees  paid :  but  it  is  still 
"charitable"  though  it  rebtricts  its  beuefactlous  to  its  own  members  and  their  fami- 
lies.—if  <Z/mi{^n  BenevolejU  Society  v.  KeUy,  173. 

"Consent  Decree." 

A  "  consent  decree  "  is  one  within  the  general  scope  of  the  casQ^and  entered  by 
agreement  of  the  partiea  Strictly  speaking  it  is  not  a  decree  given  either  by 
ctjnfcasion  or  for  want  of  an  answer,  but  It  is  governed  by  the  same  rales  as  to  up- 
petkL^  Schmidt  y.  Oregon  Gold  Mining  Company,  9. 

"Indispensable  Parties." 

See  the  discussion  of  this  subject  in  Oibom  v.  Logu»,  pp.  309-Sll. 

The  grantor  in  a  conveyance  claimed  to  be  fraudulent  as  to  creditors  is  not  an 
Indispensable  parly  to  a  creditor's  bill  to  set  aside  the  instrument.— ^tnne^  v.  MinoU, 
839. 

"  Necessary  Parties." 

There  is  an  extended  discussion  of  the  meaning  of  this  expression  as  used  in 
foreclosure  proceedings  in  the  case  of  OAom  v.  Logus,  pp.  806,  812. 

In  a  suit  to  reach  assets  of  an  insolvent  that  have  been  conveyed  to  avoid  credit- 
ors the  grantor  is  not  a  necessary  party.— J?mn«tt  v.  MinoU,  SS9. 

"Next  Term." 

The  words  "  next  term"  as  used  in  section  2781,  Hill's  Code,  referring  to  the  time 
when  the  county  court  may  complete  the  work  of  the  county  board  of  equalization, 
mean  the  next  session  of  the  court  after  the  board  has  adjourned.— (lod/r^  v.  Doug- 
las Couniy,  446. 

"Proper  Parties." 

See  the  discussion  of  this  subject  in  Otibom  v.  Logua,  pp.  808-3U. 

"Record  of  Justice"  Court. 

The  testimony  of  witnesses  in  criminal  trials  before  a  Justice  of  the  peace  Is  not 
part  of  the  "record  "  In  such  cases,  ( Hill's  Code,  g  2054,)  and  hence  is  not  part  of  the 
'*eertifled  copy  of  the  record"  that  a  Jtistlce  attaches  to  a  writ  of  review  as  his  an- 
swer: Code,  f587.-7Wcr  v.  Stale,  238. 

"Resuved  Work." 

Where  a  mining  claim  has  been  forfeited  by  the  locator,  his  afterward  going 
onto  the  claim  with  tools,  securing  samples  of  the  ore,  and  testing  and  essaying  it  is 
not  a  resumption  of  work,  within  the  meaning  of  section  2324  of  the  Revised  Btat- 
ntee  of  the  United  States  as  amended  In  January,  eighteen  hundred  and  eighty,  pro- 
viding that  a  forfeited  or  abandoned  mining  claim  maybe  relocated,  provided  the 
original  claimant  has  not  "resumed  work"  before  the  attempted  relocaUon.— .Bitftop 
V.  Batiley.  120. 

"Term"  of  Court. 

See  the  discussion  of  this  subject  In  Qodfrty  t.  DougUu  County,  pp.  4fi0-458. 
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"Thoid  Pkrjons." 

Parties  to  a  decree  for  the  foreclosure  of  a  mortgage,  and  who  are  bound 
thereby,  are  not  "  thfa-d  periMns"  as  to  a  sale  ander  the  decree,  within  the  meaning 
of  Hill's  Code,  i  292.  providing  that  real  property  consisting  of  several  lots  or  parcels 
shall  be  sold  separately  when  a  portion  is  claimed  by  a  "third  person  "  who  requests 
that  it  shall  be  so  sold.  Under  this  section  the  term  "third  person"  evidently 
means  one  who  was  not  a  party  to  the  Judgment  or  decree,  but  who  has  acquired 
title  to  a  portion  of  the  Judgment  debtor*8  real  property  subsequent  to  the  rendition 
ot  the  Judgment  or  decree,  and  Is  privy  to  and  bound  by  it.— Ba^our  y.  BurtKit,  72. 

'*Tran8actino  Business." 

A  foreign  banking  corporation  purchasing  a  note  in  the  state,  but  having  no  pnr 
pose  to  do  any  other  act  in  the  state,  is  not  "transacting  business*'  in  the  state 
within  Hill's  Code,  g  3276.  providing  that  a  foreign  baking  corporation,  "before  trans- 
acting business  "  in  the  state,  must  record  a  power  of  attorney  In  each  county  where 
it  has  "a  resident  agent,"  which,  so  long  as  the  company  has  'Vplacesof  business" 
in  the  state  shall  be  irrevocable.~Cbiiim«rciaZ  Bank  v.  Sherman^  573. 

"WOBK  AND  IXPROVKMEKTB." 

Picking  rock  from  the  walls  of  a  shaft  or  outcropping  of  a  ledge,  in  small  qnan 
titles,  from  day  to  day,  and  testing  it,  in  order  to  find  a  paying  vein,  cannot  be  cred- 
ited as  iMtrt  of  the  one  hundred  dollars'  worth  of  "  work  and  improvements"  required 
by  Revised  Statutes  of  United  States,  §2324,  as  amended  by  supplement  to  Revised 
Statotes  of  United  States,  p.  276,  to  be  made  by  a  locator  on  his  claim  within  one  year 
from  the  date  of  his  location.— l^Aop  v.  BoMey,  120. 

WRIT  OF  REVIEW. 

The  testimony  of  witnesses  in  criminal  trials  before  a  Justice  of  the  peace  is  not 
part  of  the  "  record  "  in  such  cases,  ( Hill's  Code,  1 20M.)  and  hence  is  not  part  of  the 
"certified  copy  of  the  record"  that  a  Justice  attaches  to  a  writ  of  review  as  hit 
answer.—  Tyler  v.  State,  238. 
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